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Right  Honourable   Sir  R.  Richards^  knt 
Sir  R.  Graham,  knt 
Sir  George  Wood,  knt 
Sir  W.  Garrow,  knt 
Sir  John  Hullock,  knt 


ADVERTISEMENT. 


In  the  course  of  the  present  Term,  a  Rule  of 
Court  was  made  upon  the  motion  of  the  Attorney 
General  respecting  the  issuing  of  Extents  in  Aid, 
requiring  an  averment  to  be  introduced  into  the 
usual  affidavit  on  which  the  Fiat  is  granted,  "  that 
without  the  extraordinary  aid  of  the  Crown  pro- 
cess, the  debt  due  to  the  Crown  from  the  party. 
applying  for  the  Fiat,  will  be  in  danger  of  being 
lost  to  the  Crown.'* 

This  recent  Regulation  has  effected  such  an  ob- 
vious alteration  in  the  Law  of  Extents,  and  the 
practice  of  issuing  the  prerogative  process  in  aid, 
as  to  make  it  necessary  to  give  the  earliest  an4 
most  extensive  publicity  to  so  important  a  change. 

For  that  reason,  the  Cases  of  this  Term,  forming 
the  present  Part,  are  now  published  somewhat  out 
of  the  regular  chronological  course,  that  the  Public 
and  the  Profession  may  not  remain  unapprized  of 
the  new  Rule  of  Practice  wljiich,  in  this  respect,  so 
materially  affects  the  privilege  of  the  immediate 
debtors  of  the  Crovn  entitled  to  have  recourse  to 
this  proceeding. 
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1822. 
Austen  v.  Thomson.  ^^^"^^ 

Friday, 
7ik  Jwe. 

JER  vis  and  Temple^  who  shewed  cause  against  ThTJX^ 
the  common  order  nisi  obtained  by  the  Defendant  S^artTagjSut 
for  dissolving  the  Injunction  which  had  been  grant-  dkHuaw  has 
ed  in  this  case,  to  restrain  the  Defendant  from  pro-  ^^"  obtained 

'  •■  must  pay  tbe 

ceeding  to  take  out  execution  in  the  action  at  law  ?^  SSrt*^*l 
brought  by  him  against  the  Plaintiff,  in  which  he  ^^"^tilf  h^^s  if 
had  recovered  a  verdict  at  the  last  Assizes,  had  ^?  ""*  »nj«nc- 

'  tion  to  stay 

procured  the  order  to  be  discharged:   and  the  execntioo,— 

*    .  ,  ^  preraiu,  not* 

Injunction  was  continued,  on  the  terms  of  paying  withstanding 
into  Court  the  amount  recovered  at  Law  within  a  since  been  ob- 

tained  by  him 
month.  reqoirine  the 

Plaintiffto 
shew  cause 
why  there 

It  was  urged  on  the  part  of  the  Defendant,  that,  shonid  not  be 

a  new  trial* 

the  Court  of  King's  Bench  having,  since  the  trial 

VOL.  XI.  B  of 
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182a       of  the  cause,  granted  a  rule  to  shew  cause  why  the 
Austen      vcrdict  should  Dot  be  Set  aside,  and  a  new  trial 
Thomsojt.     had, — the  present  case  was  not,  therefore,  \vithin 
the  principle  of  the  genei'al  rule,  that  after  a  ver- 
dict has  been  obtained,  the  failing  party  must  pay 
into  Court  the  sum  recovered  before  an  Injunction 
can  be  granted ;  for  as  the  verdict  was  as  yet  sub 
judicCf  execution  could  not  be  sued  out  in  the  or- 
dinary course,  until  the  rule  were  ultimately  dis- 
posed of,  even  if  it  should  be  discharged. 

Roupell  and  Merrivale^  for  the  Plaintiff,  sub- 
mitted that  the  object  of  the  rule  of  practice,  in 
respect  of  paying  the  money  into  Court  in  such 
cases,  being  the  security  of  the  party,  it  applied  to 
the  present  case:  and  that  the  circumstance  of 
there  having  been  an  order  made  to  shew  cause 
why  there  should  not  be  a  new  trial,  furnished  no 
reason  for  making  such  a  case  an  exception  to  the 
rule. 

No  authority  was  cited  on  either  side.  The 
Court  determined  that  the  circumstance  of  an  or- 
der for  a  new  trial  haying  been  obtained,  did  not 
operate  as  an  exception  to  the  rule  of  practice  in 
this  respect.     They  therefore 

Continued  the  Injunction, — on  the 
terms  of  paying  the  money  reco- 
vered by  the  verdict  into  Court, 
within  a  month. 
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1823. 


Maxwell  and  others  v.  Ward.  SajS*.' 

T(Coiistnictioii 
HIS  suit  was  instituted  by  the  representative  and    ^    o^    , 

•^  *^  CoTenant.) 

trustees  of  the  person  last  beneficially  interested  in  Qium,-- 

1  /•  A  i_-viji  j»ir»       where  there  U 

a  lease  of  property  which  had  been  demised  for  a  covenant  in 
ninety-nine  years,  determinable  on  lives,  with  a  co-  nin^y-nkie 
venant  for  renewal,  against  the  lessor,  to  compel  p^IJig  there* 
performance  of  that  covenant,  all  the  cestuis  que  vie  iho"*™  w'long 
being  dead;  which  had  been  refused,  on  the  ground  lliligee^wi^^* 
that  the  application  should  have  been  made  on  the  Sc^^SSd, 
expiration  of  the  first  life,  Se^Site?''' 

upon  the  death 
of  any.  or 

The  bill  prayed  that  it  might  be  declared  by  the  ^^^S|^i*by 
Court  that  the  Plain tifis  were  entitled  to  a  perpe-  J^^d^Ji^^/to 
tual  renewal  qf  the  lease  therein  mentioned,  by  the  ^^^^^'^\f^ 
insertion,  in  the  indenture  of  lease  prayed  to  be  or  Uves.  m  the 

'  *•      'f  room  of  the 

executed  and  in  all  future  indentures,  of  a  cove-  person  or  per- 
sons so  dyingy 

nant,  in  the  same,  or  the  like  words  with  the  cove-  «"><*  should 

give  notice,  io 

Dant,  for  such  purpose,  and  to  such  effect,  as  in  the  writing,  with- 

*       "*  ^  in  one  year 

indenture  of  lease  in  the  bill  set  forth;  and  from  next  after  the 

death  of  any, 

time  to  time  and  so  often  as  any  persons  or  person  or  either  of  the 
named  as  lives  or  a  life  in  such  indentures  should  persons,  for 

whose  life  or 
happen   Uves  the  pre- 
mises were 
then  held,  the  lessor  would,  within  one  year  next  afler  the  death  of  any  such  life  or  lives, 
execute  a  new  lease — whether,  in  order  to  enforce  the  performance  of  such  a  covenant  in 
Eqolty,  it  is  not  necessary  that  the  party  claiming  to  be  entitled  to  the  benefit  of  the  re- 
BMvml,  should  not  be  able  to  shew  that  a  claim  was  duly  made  within  twelve  months 
after  the  death  of  the  cestui  que  vie,  who  died  first;  although  there  were  no  express  pro- 
vbioo  in  the  lease  that  the  lessee  should  iken  give  notice,  or  be  precluded : — or  whether 
the  covenant  may  not  be  enforced  after  a-  claim  of  renewal,  made  within  twelve  months 
after  the  expiration  of  the  uecmd  life,  where  the  party  beneficially  entitled  to  the  right  ot 
Raewal  stated,  in  his  bill  to  compel  performance  of  the  covenant,  the  temporary  loss  of  the 
lease,  and  his  consequent  ignorance  of  the  covenant,  as  the  reason  why  application  was 
•et  flsade  within  tweWe  months  after  the  dropping  of  the  first  life. 

Held  to  be  a  question  of  so  much  doubt,  at  least,  as  to  be  good  cause  for  not  dissolving 
aa  injunction  obtained  to  restrain  parties  proceeding  in  Ejectment — doubt,  in  matters  of 
Law,  being  sufficient  ground  in  Equity  for  continuing  an  injunction  once  granted. 

Jadget  hs  Coorti  of  Equity  are  not  bound  by  the  opinion  of  Courts  of  Law  to  which 
cawi  ate  mt  for  tkdr  opinion  and  jodgemeot. 
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happen  to  die,  to  have  renewals  or  a  renewal,  in^ 
respect  of  such  expired  lives  or  life,  by  the  substi- 
tution of  other  lives  or  another  life,  in  the  place  of 
such  expired  lives  or  life. 


It  also  prayed — that  the  Defendant  mrght  be  de- 
creed to  execute  to  the  PlaintiflS,  Frances  Maxwell^ 
Charks  Seymer  Birchy  and  Charles  Filkington^  a  new 
or  renewed  leasee  of  the  hereditaments  and  pre- 
mises comprised  and  described  in  the  therein  men- 
tioned indenture  of  lease  of  the  25th  of  March 
1792,  according,  and  agreeably  to  the  true  intent 
and  meaning  of  the '  covenant  for  that  purpose 
therein  contained,  for  the  term  of  ninety-nine 
years  from  the  death  of  Edward  Phineas  MaarweUj 
determinable  with  the  lives  of -ET.  Gilpin^  George 
Marwelly  and  T.  W.  Birch^  and  the  life  of  the  sur- 
vivor of  them,  subject  to  such  rents,  covenants^and 
provisoes,as  therein  set  forth:  or,if  the  Court  should 
be  of  opinion,  under  the  circumstances,  that  the 
Plaintiffs,  Frances  Maarwelly  Charles  Seymer  Birch^ 
and  Charles  PilkingtOTij  were  not  entitled  to  have 
such  renewed  lease  executed  to  them,  with  three 
lives  named  therein,  that  the  Defendant  might  be 
decreed  to  execute  to  Plaintiffs  a  good  and  effec- 
tual lease  of  the  hereditaments  and  premises  com- 
prised and  described  in  the  said  indenture,  for 
the  term  of  ninety-nine  years  from  the  death  of 
Edward  Phineas  Marwell^  determinable  with  the 
lives  of  the  said  George  Majmell  and  T.  W. 
Birch,  and  the  life  of  the  survivor  of  them,  sub- 
ject to  such  rents,  covenants,  and  provisoes,  as 
in  the  indenture  of  the  25th  of  March  1792,  were 
particularly  mentioned  and  set  forth ;  the  Plain- 
tiffs 
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ti£&  being  ready  and  willing,  and  thereby  offering, 
in  every  respect,  to  fulfil  the  provisoes,  conditions, 
covenants,  and  agreements,  in  the  said  indenture 
contained,  on  the  part  of  the  lessee,  his  represen- 
tatives and  assigns;  and  that,  in  the  mean  time,  and 
until  such  lease  should  be  executed,  the  Defendant 
might  be  restrained  by  the  Court  from  prosecuting 
his  action  of  ejectment  commenced,  &c. 


1823. 


Maxwell 
and  others 

V. 

Ward. 


The  bill  stated  that  the  Defendant,  being  seised 
in  fee  of  the  premises  therein  described,  by  lease  of 
the  25th  of  March  1792,  executed  between  the 
Defendant,  of  the  one  part,  and  jE.  M.  Brown, 
since  deceased,  of  the  other  part,  demised  the 
premises  to  the  said  E.  M.  Brown^  for  the  term 
of  ninety-nine  years,  if  he  (^Brown)  and  Edward 
Candler  and  Edward  Phineas  Maarwcll  should  so 
long   live,   at   the  yearly   rent  of  2/.  5s,y  sub- 
ject, amongst  other  clauses,  provisoes,  and  agree- 
ments, to  a  proviso  or  condition,  that,  ^*  \f  Edward 
^'  MaarweU  Brown^  his  executors,  administrators  or 
<<  assigns,  should,  at  any  time  thereafter,  upon  the 
"  death  of  any  ^  or  either  of  the  life  or  lives  by  wliich 
^*  the  said  demised  premises  were  then  held^  he  desir^^ 
"  ous  to  review  his  estate  and  interest,  by  adding  a 
"  new  life  or  lives  in  the  room  of  the  person  orper^ 
sons  so  dying,  and  should  give  notice,  in  writings 
to  or  for  the  Defendant,  his  -heirs  and  assigns, 
**  wiifun  one  year  ne^tttffter  the  death  of  any  or  either 
^^  of  the  said  person  or  persons,  for  whose  life  or  lives 
the  said  premises  were  then  held,  then  and  in 
such  case,  the  Defendant,  his  heirs  and  assigns^ 
^'  should  and  would,  at  the  costs  and  charges  of  the 

^  said 
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**  said  E.  M.  Brown^  his  executors,  administrators, 
"  or  assigns,  at  any  time  within  the  space  of  one 
**  year  next  after  the  death  of  any  such  life  or  lives, 
"  execute  to  the  said  E.  M.  Browriy  his  executors, 
^'  &c.,  a  good  and  sufficient,  and  elFectual  lease  of 
*'  the  premises,  for  a  new  term  of  ninety-nine  years, 
<«  to  be  determinable  on  the  death  or  deaths  of  such 
"  of  the  said  life  or  lives  thereinbefore  mentioned, 
"  as  should  be  then  living,  and  the  life  or  h'ves  of 
**  such  other  person  or  persons  as  the  said  Edward 
**  MaMoell  BrovMy  his  executors,  administrators,  or 
^^  assigns,  should  nominate,  in  the  room  of  the  life 
or  lives  so  dying,  under  the  like  yearly  rents, 
covenants,  provisoes,  conditions,  and  agree- 
"  ments,"  to  all  intents  and  purposes,  mutatis  mu- 
tandis^  as  were  in  the  same  indenture  contained; 
and  so  toties  quoties  any  life  or  lives  should  drop, 
and  E.  M.  Brown^  his  executors,  &c.,  should 
be  desirous  to  renew  his,  or  their  interest  therein; 
whereupon  E.  M.  Brown^  his  executors  &c.,  were 
to  pay  to  the  Defendant,  his  heirs  and  assigns,  the 
sum  of  4/.  10s.  for  each  life  so  to  be  added,  besides 
the  charges  of  such  new  lease:  and  finally.  Brown 
was  to  execute  to  the  Defendant,  his  heirs  and  as- 
signs, a  counterpart  of  every  such  new  lease,  and 
deliver  up  the  former  to  be  cancelled. 


€C 


€< 


The  bill  then  stated  that  E.  M.  Brown  died  in 
the  month  of  February  1803,  having,  by  his  will, 
dated  the  21st  April  1795,  given  all  his  leasehold 
hereditaments  whatsoever,  unto  E.  P.  MarweUj  his 
executors,  &c.;  and  he  appointed  E.  P.  Maxwell^ 
with  James  Adair  who  died  in  the  life-time  of  the 

testator. 
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testator,  joint  executors  of  his  will — that  E.  P. 
Maarwell  proved  the  will,  and  became  as  the  sole 
l^al  personal  representative  of  jE.  M.  Brown  bene- 
ficially entitled  to  the  said  lease. 

E.  P.  Maxwell  died  on  the  20th  oi  February 
1818,  having,  by  his  will  of  the  22d  day  oi  April 
1807,  appointed  his  wife,  the  Plaintiff,  Frances 
Marwelly  and  the  Plaintiff  William  Gilpin^  and 
another  person  {James  Fisher^  since  deceased),  his 
executrix  and  executors,  and  thereby,  after  be- 
queathing certain  pecuniary  legacies,  he  bequeathed 
all  die  residue  of  his  personal  estate,  which  included 
these  leasehold  premises  to  his  executors,  and  the 
survivor  of  them,  upon  certain  trusts.  The  Plain- 
tiff Birch  and  Pilkington  were  appointed  trustees 
in  the  places  of  Fisher  and  Gilpin^  under  a  power 
for  that  purpose  in  the  will. 

It  was  stated  also  in  the  bill  (by  amendment)  that, 
after  the  death  ofE.  P.  Maarwell^  and  until  the  year 
1 808,/Ae  said  indenture  of  lease  was  lost  or  overlooked 
—that,  early  in  the  year  1808,  the  said  indenture 
of  lease  was,  amongst  other  papers,  sent  for  custody 
by  Edward  Phineas  Maarwell^  to  his  Solicitor,  at 
which  time,  he  {Marwell)  was,  and  till  then  always 
had  been,  ignorant  of  the  fact  that  Edward  Max^ 
well  Brown  was  one  of  the  lives  named  in  the  said 
indenture,  and  of  the  right,  and  conditions  of  re- 
newal therein  contained;  but  that  he  was  then 
apprised  of  it  by  his  Solicitor,  who  soon  after- 
wards, by  his  direction,  applied  to  the  Defend- 
ant, and  requested  that  such  renewal  might  be 

made, 


1822. 


Maxwell 
and  others 

Ward. 


and  others 

V. 

Ward. 
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1822.      made,  by  the  substitution  of  a  new  life  in   the 
Maxwell    place  of  Edword  MoTwell  Brown ;  whereupon  a 
correspondence  took  place  between   the   Solici- 
tors of  both  parties,  in  which  the  circumstance, 
and  the  cause  of  delay,  in  making  the  applica- 
tion for  renewal,  were  stated  and  explained,  and 
ofiers  were  made,  on  behalf  of  Edward  Phineas 
Marwellyto  fulfil  all  the  conditions  of  such  renewal; 
but  that,  after  much  delay  on  his  part,  the  Defend- 
ant, by  his  Solicitor,  in  the  year  1810,  refused  to 
make  such  renewal.     The  bill  further  stated  that 
E.  P.  Marwell^  having  been  advised  that  it  was 
doubtful  whether  he  could  enforce  such  renewal 
without  having  required  the  same  within  twelve 
months    from    the    death    of    Edward    MaarweU 
Browrij  but  that  he  would  have  the  right  of  re- 
newal as  to  the  two  remaining  lives,  did  not  think 
it  expedient,  until  one  of  such  remaining  lives 
should  drop,  to  raise  any  question,  by  suit  at  Law 
or  in  Equity,  as  to  his  right  of  renewal  in  respect 
of  the  expired  life:  that,  in  August  1817,  one  of 
the  two  then  surviving  lives  expired ;    and,  in 
February  1818,  before  any  renewed  lease  of  the 
premises  was  granted,  Edward  Phineas  MarweU^ 
the  then  last  surviving  life,  also  died :  and  the  Plain- 
tifl&  charged  that,  upon  his  decease,  Gilpin  and 
Frances  MaanveU  became  entitled,  as  his  represen- 
tatives, to  have  the  lease  renewed,  upon  the  terms 
and  conditions  contained  in  the  indenture.    And 
they  stated  that,  accordingly,  on  or  about  the  6th  of 
April  1818,  they  caused  a  notice,  in  writing,  to  be 
delivered  to  the  Defendant,  reciting  all  the  facts, 
ftpd  thereby  proposed  fTenr^Gi^pm,  then  of  the  age 

of 
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of  fourteen  years,  as  cestui  que  vie  in  such  renewed 
lease,  in  the  room  of  Edward  MoMoell  Brown  de- 
ceased ;  and  they  also  proposed  George  MaarweUj 
described  therein,  as  cestui  que  vie^  in  the  room  of 
Edward  Candler  Brown^  deceased;  and,  lastly, 
JTiomas  Wickham  Birch,  therein  described,  in  the 
room  of  JEdwardPhineas  Maxwell;  and  required  the 
Defendant  to  grant  them  forthwith  a  new  lease  of 
the  premises,  and  thereby  offered  and  undertook  to 
[perform  all  necessary  conditions,]  &c. 


1822. 


Maxwell 
and  others 

f>. 
Ward. 


The  answer  admitted  the  material  facts,  or  did 
not  deny  any  of  them, — submitting  to  the  Court 
that,  on  the  death  of  E.  P.  Mojmell^  the  lease  was 
determined. 

The  Defendant  admitted  in  his  answer,  that  E.P. 
Maxwell  ^^s^  as  executor  of  E.  M.  Brown^  entitled 
upon  Broxsm^s  death,  to  the  lease,  and  the  benefit 
of  the  covenants  therein,  and  to  that  for  the  re- 
newal ;  and  that  he  would  have  been  entitled  to  re- 
new by  adding  a  life,  if  he  had  conformed  with  the 
terms  of  the  covenant;  but  the  Defendant  alleged 
that  Maxwell  did  not  make  any  application  to  him 
fi>r  such  renewal  until  the  year  1808,  when  he  sub- 
mitted that  the  benefit  of  the  covenant  for  re- 
newal had  become  forfeited^  no  application  having 
been  made  within  one  year  afler  the  death   of 


The  answer  also  stated,  that  in  March  1808,  ap- 
plication for  a  renewal  was  made  on  the  part  of  E. 
P.  Maxwell  J  by  adding  a  new  life  in  the  place  of 

jBrottT?, 
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Broxim^  who  died  in  1803,  and  that  the  defendant 
refused  to  coipply,  for  the  reason  before  stated; 
and  that  upon  the  ocqasion  of  such  application,  the 
loss  or  mislaying  of  the  lease  was  mentioned  to  him, 
and  the  ignorance  of  J5.  P.  MaarwellsLS  to  the  termg 
of  the  covenant ;  but  the  truth  of  that  the  Defendant 
did  not  admit,  putting  the  Flaintifis  to  proof^  if  such 
circumstance  should  be  considered  material. 


It  concluded  by  submitting  to  the  judgement  of 
the  Court,  whether  the  Defendant  had,  under  the 
circumstances,  had  due  notice,  or  whether  the  ap- 
plications for  renewal  were  such  as  satisfied  the 
terms  of  the  covenant. 


An  injunction  having  been  granted,  and  the  com- 
mon order  nisi  for  dissolving  it  having  been  obtain- 
ed on  the  coming  in  of  the  Defendant's  answer, 

Jervis  and  Palmer  now  shewed  cause  on  the  me- 
rits. They  contended,  that  under  the  circumstances 
of  this  case,  the  plaintifis  had  lost  their  right  of  re- 
newal by  their  own  laches,  in  not  having  conformed 
with  the  condition  of  the  proviso,  as  they  had  not 
given  notice  in  writing  of  their  desire  to  renew  their 
interest,  by  adding  a  new  life,  within  twelve  months 
afler  the  expiration  of  the  first  life. 

They  submitted  this  was  a  mere  question  on  the 
legal  construction  of  the  terms  of  the  covenant,  and 
one  which  had  already  been  settled  by  various  de- 
terminations.   In  the  case  of  Rubery  v.  Jervoi^  (a), 

(a)  1  Term  Rtp.  229. 

it 
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it  was  decided  that  a  covenant  on  the  part  of  the 
lessor,  in  a  lease  for  sixty-one  years,  to  execute  on 
request,  ice,  another  lease,  in  consideration  of  6/., 
for  the  farther  term  of  twenty  years,  to  commence 
after  the  expiration  of  the  term  of  sixty-one  years ; 
and  in  like  manner  at  the  end  and  expiration  of 
every  twenty  years  during  the  said  term  of  sixty- 
one  years,  to  commence  at  and  from  the  expiration 
of  the  term  then  last  before  granted,  could  not  be 
enforced  if  the  lessee  had  neglected  to  apply  at  the 
end  of  the  first  and  each  successive  term  of  twenty 
jears.     In  Bayley  v.  the  Corporation  of  Leomin^ 
sltr(b\  a  covenant  in  a  lease  for  three  lives,  to  re- 
new as  often  as  either  of  the  three  lives  should  die, 
was  held  not  to  furnish  any  equity  to  claim  a  re- 
newal where  two  of  the  lives  had  been  suffered  to 
fall,  although  compensation  was  offered.    They  ad- 
verted to  the  authority  of  the  decision  in  the  case 
dBajftifiamw.Guy^s  Hospital  (c)j  as  one  singularly 
applicable  to  the  present,  and  not  distinguishable, 
where  it  was  held,  that  under  a  lease  for  ninety- 
nine  years,  determinable  on  three  lives,  renewable 
on  the  death  of  the  first,  or  ^'any  or  either  of  the 
"  life  or  lives  "  during  which  the  premises  were  to 
be  held,  the  lessee,  to  entitle  himself  to  the  benefit 
of  the  covenant,  must  apply  when  the  first  life 
dropped.     So  in  Eaton  v.  Lyon  (cQ,  which  was  de- 
cided expressly  on  the  authority  of  the  case  of  Bay- 
ley  v.  the  Corporation  of  Leominster,  it  was  said  by 
the  Master  of  the  Rolls,  in  giving  judgement  (e). 


1823. 


Maxwell 
and  others 

V. 

Wabd« 


[h)  3  Bro.  Ch.  c.  529. 
(c)  3  V«.  295. 


{d)  3  Ves.  690. 
(c)  P.  695. 
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that  these  covenants  must  be  literally  performed 
where  they  cari,  and  Equity  will  interpose  and  go 
beyond  the  stipulations  of  the  covenant  at  Law^ 
only  where  a  literal  performance  has  been  prevented 
by  fraud,  surprise,  or  ignorance  not  wilful.  The 
first  part  of  the  judgement  in  that  case  was  also 
referred  to  for  the  expression  that  **  the  construc- 
'*  tion  of  covenants  is  the  same  in  equity  as  at  law;'' 
and  they  relied  much  on  that  decision,  as  furnish- 
ing an  answer  to  any  argument  which  might  be 
founded  on  the  language  of  this  covenant,  ^^  any  or 
**  either  of  the  life  or  lives"  &Cp  being  plural  and 
applying,  therefore,  to  a  second  life  dropping  before 
application  made  for  renewal. 


They,  also  cited  the  following  cases  to  shew  that 
Courts  of  Equity  will  not  relieve  from  forfeiture  for, 
generally  breach  of  covenant,  by  injunction  to  re- 
strain proceedings  at  law ; — Bracebridgc  v.  Buck- 
%  (*/)>  Rolfe  V.  Harris  (^),  Reynolds  v.  Fitt  (A), 
and  White  v.  Warner  (J). 

On  the  facts  of  the  case,  and  the  principles  de- 
ducible  from  the  authorities,  they  contended  that 
the  plaintiffs  were  not  entitled  to  the  relief  prayed 
by  the  bill. 

Martin  and  Bligh  for  the  Plaintiffs,  in  support 
of  the  order  for  dissolving  the  injunction,  submit- 
ted that  they  were  entitled  in  Equity  to  the  relief 


(/)  2  Price  Exch.  Rep.  200.  {g)  lb.  206  (tVi  notU). 

{h)  2  Price  Exch.  Rep.  212  [in  notis),  (t)  2  Merriv.  459. 


sought 
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Sought  by  the  bill,  on  the  general  principles  recog- 
nized by  the  decisions,  and  now  established  by  the 
authority  of  the  cases;  and  that  tliey  were  not  pre- 
cluded by  laches  in  not  having  made  an  earlier  ap- 
plication for  a  renewal  of  the  lease,  or  the  substitu- 
tion of  a  new  life  within  twelve  months  afler  the 
expiration  of  the  first  life,  under  the  circumstances 
of  this  case. 


1822. 


Maxwell 

and  othert 

V. 

War0. 


[The  Lord  Chief  Baron  called  the  attention  of 
the  Counsel  for  the  Plaintiff  to  the  nature  of  the 
covensknt;  observing,  that  the  Courts  had  strongly 
inclined  to  discourage  covenants  for  perpetual  re- 
newal, and  had  in  many  instances  set  their,  faces 
agwist  them,  expressing  considerable  doubt  whe- 
Aer  they  could  be  enforced.] 

They  urged  that  it  was  a  general  principle  of 
Equity  for  Courts  to  relieve  in  all  cases  of  for- 
feiture where  no  injury  was  done  to  the  party,  or 
&ir  compensation  could  be  made,  and  was  capable 
of  being  ascertained ;  Seton  v.  Slade  (A:):  and  they 
cited  the  authority  of  Lord  Redesdale  in  the  case 
oSLennon  v.  Napper  (/),  as  recognizing  the  prin- 
ciple (in  a  suit  for  compelling  a  renewal  of  a  lease 
for  lives;  notwithstanding  an  objection  of  laches,  as 
made  in  the  present  case)  that  relief  will  be  given 
against  the  eflfectof  mere  lapse  of  time,  where  time 
is  not  essential  to  the  substance  of  the  contract.  It 
is  there  observed,  that  the  object  of  these  contracts 
OD  the  part  of  the  landlord,  is  nothing  more  than  to 


(k)  7  Vcs.  265. 


(/)  2  Scho.  &  Lefr.  682. 

secure 
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1822. 


Maxwell 
and  others 

V, 

Wabd. 


secure  the  continuance  of  the  tenure  and  the  pay- 
ment of  the  rent*  The  remarks  of  Lord  Redesdale 
on  the  judgement  of  Lord  Mansfield  in  the  case  of 
Kane  v.  Hamilton  (iw),  attributing  the  doctrine  as- 
cribed to  Lord  Mansfield,  in  the  report  of  that 
judgement,  to  mistake;  and  the  distinction — taken 
in  the  same  case  between  the  principle  of  the  de- 
termination of  Lord  Thurlow  in  Murray  v.  Bate^ 
man  (n),  and  that  of  the  principal  case — that  Lord 
Thurlow*  s  decision  proceeded  on  the  ground  of  gross 
fraud  on  the  part  of  the  tenant,  and  not  on  tlie 
lapse  of  time,  were  much  pressed  on  the  Court. 


[The  Counsel  for  the  Plaintiffs -were  then  about 
to  comment  on  the  effect  of  the  fact  alleged  in  the 
bill,  that  the  lease  had  been  lost:  but 


In  snpporting 
a  motion  to 
disaoWe  an  in- 
junction, the 
Pteintiffcan- 
not  use  any 
allegations  in 
the  bill  anleM 
confessed  in 
the  Defend- 
ant's answer. 


The  Court  stopped  them  on  that  part  of  the  case; 
reminding  them,  that  on  this  proceeding  it  was 
not  competent  to  them  to  state  any  thing  from  the 
bill,  however  well  supported  it  might  be  on  the 
hearing  by  the  evidence,  if  it  were  not  admitted 
by  the  answer,  as  the  whole  force  of  the  case  to  be 
made  for  dissolving  the  injunction  must  be  drawn 
from  the  answer  alone.]] 


They  then  referred  to  the  case  of  Jackson  v. 
Saunders  (o),  for  the  purpose  of  shewing  that  the 
decision  of  Lord  Redesdale  turned  on  the  circum- 
stance of  the  tenant  having  been  guilty  of  continued 
neglect,  in  suffering  two  lives  to  drop  without  mak- 

(m)  2  Ridgw.  PI.  180  {in  notis).       (o)  1  Sch.  and  Lcfr.  457. 
(ft)  lb.  187. 

ing 


r. 
Wakd. 
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ing  any  attempt  to  obtain  a  renewal,  with  intent      ^^^2. 
to  deceive  his  landlord.     Still  in  that  case  it  was    maxwell 
held  that  the  time  within  which  the  claim  of  such 
renewals  ought  to  be  made  must  always  be  deter- 
mined by  the  circumstances  of  each  particular  case. 

They  distinguished  this  case  from  that  of  Bayrt" 
ham  V.  Guy^s  Hospital;  which  was  much  relied  on 
by  the  Counsel  for  the  Defendant,  by  the  fact  of 
there  having  been  introduced  into  the  covenant  in 
that  case,  an  express  provision^  that  if  upon  or  after 
the  death  of  any  of  the  life  or  lives  therein  men- 
tioned, the  tenant  should  refuse  or  neglect  to  renew 
the  lease,  or  to  apply  to  do  so  for  more  than  two 
years,  or  to  tender  a  new  lease,  and  pay  the  fine 
for  such  new  life,  the  lease  was  to  be  void.  So  in 
Bayley  v.  The  Corporation  of  Leominster ,  there  was 
a  stipulation  in  terms  that  the  renewal  was  to  be  ap- 
plied for  as  often  as  either  of  the  three  lives  should 
die,  and  there  should  be  only  two  lives  remaining. 
In  the  present  case  they  urged  there  were  no 
words  importing  that  a  forfeiture  was  contem- 
plated; and  therefore  it  ought  not  to  be  insisted 
on:  nor  was  there  any  thing  implying  that  the  ap- 
plication for  a  renewal  must  necessarily  be  made  on 
the  expiration  of  the  first  life. 

On  the  question  of  laches,  they  relied  much  on 
the  £ict  admitted  by  the  answer,  that  the  first  ap- 
plication was  made  in  1808. 

[The  Lord  Chief  Baron  observed,  that  this  Court 
might  have  been  applied  to  at  that  time.] 

Jervis 
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Eqaity  will  re- 
lieve against 
an  objection 
tak^n  that  no- 
tice of  an  in- 
tention to  re- 
new was  not 
given,  accord- 
ing to  the  letter 
ofthe  condi- 
tion of  the  co- 
venant, in 
ufriiiMf. 


JerviSy  in  reply,  relied  on  the  cases  already  cited 
as  decisive  against  the  Plaintiffs  in  this  suit,  and 
submitted  that  they  were  not,  taken  together,  dis- 
tinguishable. 

He  also  objected  the  absence  of  any  offer  of 
compensation;  but 

The  Chief  Baron  observed,  that  however  that 
might  be  at  law,  the  prayer  of  this  bill  was  quite 
sufficient  in  that  respect. 

With  respect  to  the  first  application  in  1808,  he 
insisted  that  in  any  event,  whether  the  delay  was 
accounted  for  or  not,  that  was  out  of  the  question^ 
as  there  had  confessedly  been  no  notice  in  writing 
given  on  that  occasion,  of  an  intention  to  renew. 

[The  Lord  Chief  Baron. — As  to  that  part  ofthe 
case,  if  an  application  had  been  made  to  the  Court 
at  that  time,  the  Court  would  most  certainly  have 
relieved  the  Plaintiff  from  the  effect  of  the  objec- 
tion of  notice  in  writing  not  having  been  given,  if 
it  could  be  shewn  that  a  fair  intimation  of  an  inten- 
tion to  renew  had  been  given  in  any  way.] 

The  judgement  ofthe  Master  of  the  Rolls,  in  the 
case  of  Eaton  v.  Lyon^  was  then  very  particularly 
pressed  upon  the  Court,  as  establishing  principles 
quite  conclusive  of  this  question. 

Richards,  Lord  Chief  Baron. — The  propositions 
are  laid  down  somewhat  more  strongly  in  that  judge- 
ment 


L  . 


." 
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ment  than  I  think  the  cases  warrant.  I  do  not 
consider  that  it  is  necessary,  in  all  cases  of  this 
sort,  that  there  should  be  fraud,  surprise  or  igno- 
rance not  wilful  shewn,  to  entitle  a  party  to  rehef. 
Those  are  common  grounds  of  equitable  relief  in 
all  cases  of  any  description.  This  sort  of  relief  is 
given  constantly  without  any  such  causes  existing, 
particularly  in  contracts  for  the  sale  of  estates. 
Lord  Redesdale  has  put  the  doctrine  on  grounds  * 
much  more  satisfactory  to  me. 
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In  this  instance  there  is  quite  a  sufficient  case 

made  for  continuing  the  injunction  till  the  hearing, 

on  the  doubt  which  hangs  over  the  questions  in  this 

cause,  both  as  to  the  true  construction  and  effect  of 

the  covenant,  and  the  principles  of  administering 

relief,  in  cases  of  this  nature,  by  Courts  of  Equity. 

Doubt,   in  such  questions,  is  always  a  sufficient 

ground  for  continuing  an  injunction  to  prevent  a 

change  of  possession  of  property,  till  the  doubt  be 

satis&ctorily  removec).     That  there  is  very  great 

doubt  in  the  present  case,  is  sufficiently  manifest 

from  the  argument  to  which  it  has  given  rise.  The 

injunction  must  therefore  be  continued  till   the 

hearing  of  the  cause.     Then  the  whole  case,  with 

all  the  facts,  may  be  brought  fairly  and  fully  before 

the  Court;  and,  as  it  is  certainly  a  very  important 

question,  the  parties  will  have  an  opportunity  of 

carrying  it  before  the  highest  authority,  by  appeal. 

I  am  desirous  of  making  an  observation  oh  what 


*  In  Lennofi  r.  Napper,  2  Scho.  and  Lcfr.  634-5. 

VOL.  XI.  c  I  see 
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I  see  fell  from  Lord  Thurlow,  as  stated  by  the 
Master  of  the  Rolls,  in  the  case  of  Baynham  v* 
Guy*s  HospilaL  Lord  Thtirlow  is  there  said  to 
have^  held,  that  when  he  asked  the  opinion  of  a 
Court  of  Law,  he  was  bound  by  it,  whatever  his 
own  might  be.  Now,  certainly  that  is  not  in  the 
present  day  considered  to  be  the  effect  of  the  opi- 
nion of  Courts  of  Law  on  cases  sent  for  their  judg- 
ment. The  present  Chancellor  clearly  does  not 
consider  himself  bound  by  the  certificate  of  the 
Judges  of  a  Court  of  Law.  In  a  very  recent  case,* 
in  which  Lord  Eldott  called  in  Mr.  Justice  Abbott 
and  myself,  we  reviewed  the  opinion  of  the  Court 
of  Common  Pleas ;  and  the  result  was  that  we  over- 
ruled  it. 


Order  discharged. 
Injunction  continued  till  the  hearing. 

*  The  case  alluded  to  here  by  his  Lordship,  is  that  of  JV^&^/e 
and  others  v.  Boghurst  and  others,  reported  in  7  Taunt.  538.^  and 
1  Swanston,  309.  580. 


Wmid 
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1822. 

Ward  v.  Smith.  Saturday, 

Stk  Jtme. 

J.  HE  Flsuntiff  declared,  in  assumpsit,  on  the  fol-  iti»notanob- 

'  ...    jection  to  a  de- 

lowing  written  agreement,  tvhich  was  given  in  evi-  ciararton,raan 

dence ;  the  parts  of  which  that  are  between  brack-  sumpsit  for 

not  giving  the 

ets  only  were  set  out  in  the  declaration : — ^^  Sub-  Plaintiff pos- 

/»  •»   »       -r^        session  of  cer- 

**  Stance  of  an  agreement  on  the  part  ot  John  FrC"  tainapart- 
**  derick  Smith  and  George  Ward.   The  aforesaid  J.  Defendant's 
**  F.  Smith  agrees  to  let  [part  of  his  house,  consist-  tol^Vt%* 
^  ing  of  the  first  and  second  floor,  with  the  use  of  piaintiff,!n 
^  the  small  shop  window,  and  large  attic,  and  the  of^nt^,^y  a° 
**  large  kitchen,  at  the  sum  of  75  guineas  per  an-  ^n\!\^^ 
**  num'\ :  Jixtures  as  follows  (enumerating  them)  :  inuie'rwms 
•*  the  rent  to  commence  at  the  time  possession  is  ^^[y  eSumel 
-  taken."     Signed  by  the  defendant.  do^'iiuk'L 

the  a^eement 
to  have  been, 

The  declaration  contained  three  counts.     The  fact^^awee. 


first  stated,  that  the  Defendant  had,  by  a  certain  "'g't^VpIrt- 

agreement,  --J^  "£*- 

that  the  omis- 
Bon  of  the  fixtures  in  declaring  in  assumpsit  on  the  agreement,  was  clearly  no  variance. 

It  is  now  not  necessary,  in  declaring  on  parol  agreements,  to  set  oat  the  whole  of  the 
acreemeDt,  as  formerly  it  was  :  it  is  sufficient  to  set  oat  so  much  of  It  as  is  necessary  to 
the  grayamen  of  the  complaint — the  part  to  which  the  particular  breach  applies. 


If  the  agreement  for  such  a  letting  be  delivered  over,  after  signature,  to  the  party  inte- 
iiitedy  widi  an  express  verbal  stipulation,  that  it  is  still  to  be  subject  to  the  landlord's 
Mag  ntisfied  with  the  reference  given  him  by  the  tenant,  on  the  result  of  his  inquiries, 
it  wetxm  it  nay  be  a  proper  <|tie8tion  tor  the  jury,  to  say,  on  an  action  for  not  performmg  the 


igRcmenf , — ^whether,  inquiry  having  been  made,  the  answer  given  by  the  party  referred 
ta^  waa  sach  at  reasonably  8ati«fied  the  condition ;  although  the  landlord  declared  that  it 
was  not  satisfactory  to  him,  and  thereupon  refused  to  let  the  tenant  into  possession,  un- 
iwtbe  coBCnct,  oo  tkat  groniML 

A  Plaintiff  m  lacfa  aa  action  may  give  evidence  of  particular  loss  sustained  by  breach 
if  sach  an  agreement,  if  he  have  stated  loss  generally  in  his  declaration.  Therefore  evi- 
tece  •f  ioia of  biisfaieaB  by  Plaintiff's  wife  in  her  tracle  of  milliner,  held  admissible  in  such 
}  case  as  evidence  of  general  damage,  where  no  special  damage  on  that  ground  was  laid 
i*  the  declaration^  aor  say  CBttomers  named,  nor  any  averment  of  her  business  introduced. 

c2 
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1822.  agreement,  agreed  to  let  the  Plaintiff  part  of  his 
house,  &c.  (in  the  words  of  the  agreement  between 
brackets) :  and  it  stated,  that  it  was  agreed  that 
the  rent  should  commence  at  the  time  possession 
was  taken }  and  that,  in  consideration  of  the  Plain- 
tiff promising,  &c.,  the  Defendant  undertook  and 
promised  to  perform  the  said  agreement — alleging 
refiisal,  on  request,  to  permit  the  Plaintiff^  to  take 
possession^  and  have  the  use  of  the  premises^  whereby 
the  Plaintiff^  had  sustained  losSj  and  been  obliged  to 
hire  other  premises,  at  great  cost  and  expense  for 
rent  and  charges.  The  second  count  stated  the 
agreement  to  be  for  a  year,  to  commence  firom  the 
time  when  the  Plaintiff  should  first  take  possession, 
and  that  it  was  agreed  that  the  Plaintiff  might  be 
at  liberty  to  enter  and  take  possession  whenever  he 
chose  to  do  so,  after  making  the  said  agreement ; 
and  that  it  was  not  to  be  deferred  beyond  a  reason- 
able time.  The  third  count  was  on  a  common  hir- 
ing and  taking,     t'lea,  Non  assumpsit. 

Tlie  cause  was  tried  before  the  Lord  Chief  Ba- 
ron, at  the  last  sittings. 

The  Plaintiffs  case  proceeded  on  the  agreement, 
which  was  proved ;  and  he  also  called  witnesses  to 
prove  that  the  premises,  which  were  in  Regent- 
streetj  and  had  been  taken  for  the  purpose  of  his 
wife's  business,  who  was  a  milliner,  were  advan- 
tageously situated,  and  conveniently  adapted  for 
that  trade ;  and  that  by  not  being  suffered  to  occu- 
py them,  the  Defendant  had  sustained  considerable 
loss,  from  the  passing  by  of  a  profitable  part  of  the 

year 
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year  for  such  business,  in  the  mean  time.  Further^  1823. 
the  person  to  whom  the  Defendant  had  been  refer- 
red on  the  subject  of  the  Plaintiff's  responsibility, 
proved  that  inquiries  had  been  made  of  him  by  the 
Defendant,  and  that  he  had  given  a  satisfactory  ac- 
count, saying,  that  he  had  given  the  Plaintiff  credit, 
lod  had  been  paid,  and  would  trust  him  again. 

The  defence  was,  that  the  agreement  was  signed 
by  the  Defendant  in  consequence  of  a  treaty  con- 
duded  with  the  Plaintiff's  wife,  expressly  subject 
to  the  Defendant's  being  satisfied,  on  inquiry,  with 
the  references  given  to  the  Defendant  by  her  as 
to  the  Plaintiff's  circumstances  and  situation  in  life. 
Tliat  was  proved  by  the  Defendant's  witnesses; 
and  also  that,  on  resorting  to  the  person  referred  to 
for  the  purpose  of  making  the  necessary  inquiries, 
the  Defendant  learned  that  the  Plaintiff  had  once 
fiuled  in  business :  and  that  was  assigned  as  the  rea- 
son why  he  had  been  rejected  by  the  Defendant  as 
his  tenant. 

The  Jury,  on  the  trial,  found  a  verdict  for  the 
Fhintiff, — damages,  50L 

Lawes^  £.,  now  moved  for  a  rule  to  shew  cause 
why  that  verdict  should  not  be  set  aside,  and  a  new 
tiia]  granted,  on  the  following  objections : — 

1^,  That  there  was  a  variance  between  the  agree- 
ment as  stated  in  the  declaration,  and  that  given  in 
evidence  in  support  of  it, — the  agreement  entered 
into  being  for  apartments  and  fixtures,  forming  one 

entire 
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1822.  entire  contract ;  wheresus  the  PlaintifF  had  stated 
merely  an  agreement  for  apartments  :  and  he  cited^ 
in  support  of  that  objection,  the  case  of  Clarke  v. 
'Grat/(d)y  where  it  was  stated  by  Lord  EUenho^ 
roughs  in  delivering  the  judgment  of  the  Court, 
that  in  declaring  on  contracts  not  under  seal,  the 
entire  consideration  of  the  promise  must  be  stated 
fully,  and  no  part  of  the  entire  consideration  for 
any  promise  contained  in  the  agreement  can  be 
omitted.  He  also  cited  Miles  r.  Sheiward(Jb\ 
Foolw.  Court  (c),  a  note  of  a  case  of  WiUiams  v. 
Pratt  (d)j  Neal  v.  Viney(e\  and  Vamandau  v. 
Burt  (f).  The  principle  of  the  rule  of  pleading  in 
such  cases,  he  urged,  was,  that  the  promise  cannot 
be  split  so  as  to  enable  a  party  to  bring  two  actions 
on  the  same  entire  contract.  In  this  case  the  pro- 
ipise  was  entire,  and  so  was  the  consideration,  and 
therefore  the  omission  of  any  part  in  the  declaration 
was  a  fatal  variance. 

(^WooD,  Baron. — The  breach  assigned  is  for  not 
giving  possession.  A  man  may  surely  declare  on 
one  part  of  an  agreement  only,  if  there  be  a  breach 
of  one  entire  part :  and  if  he  do,  it  may  be  an 
omission,  but  it  is  certainly  no  variance.  In  this 
declaration,  the  breach  is  for  not  giving  possession. 
Now  to  let  the  Plaintiff  have  the  apartments  was  an 
integral  part  of  the  agreement,  and  might  be  turo* 
ken  independently  of  any  other.] 

(a)  6  East.  568,  (^d)  Cor.  AbboU,  C.  J.,  Mid- 

(6)8  East.  9.  diesex  Sittings  af\er  Easter  1 823. 

{«)  4  Taunt.  700.  (r)  1  Campb.  471. 

(/)  5  Bvn.  aifd^d.  43. 

Secondl^y 
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ISeamdljfj  He  8ubmitted»  that  as  evideQqe  was  1822. 
given  of  the  result  of  the  idquiries  in  consequence 
of  the  reference,  and  that  it  was  not  satisfacliory  to 
the  Defendant ;  and  as  it  was  clearly  proved  that 
diat  stipulation  formed  a  condition  precedent  to  the 
agreement  taking  eflfectt  for  otherwise  it  was  to  be 
wholly  void,  the  Plaintiff  was  put  out  of  Court ;  for 
the  agreement  was  merely  in  the  nature  of  an  es- 
crow till  the  Defendant  had  satisfied  himself  on 
that  point.  On  that  part  of  the  case,  he  contend- 
ed that  the  question  was  not  whether  the  refer- 
ence was  such  as  ought  to  have  satisfied  the  De- 
fendant, but  whether  he  was  satisfied  in  point  of 
feet ;  and  such  agreement  being  in  fact  and  in  law  a 
conditional  agreement,  it  could  not  be  acted  upon, 
or  made  the  subject  matter  of  an  action,  without 
proof  of  the  condition  being  satisfied  :  Johnson  v. 
Baker  (g). 

Lastly^  It  was  urged,  that  evidence  had  been  im- 
properly received  on  the  trial,  in  order  to  augment 
the  damages,  of  loss  sustained  by  the  Plaintiff  in  his 
arife's  business,  which  was  objectionable  on  these 
two  grounds:  1st,  that  there  was  no  special  da- 
mage averred  in  the  declaration ;  for  that  there  were 
DO  particular  customers  named  therein,  as  having 
withdrawn  their  custom  firom  the  Defendant's  wife : 
and,  secondly,  there  was^  no  averment  of  the  busi- 
ness of  the  wife,  or  that  the  Plaintiff  had  sustained 
any  loss  in  her  business.  And,  1st,  as  no  special 
damage  had  been  stated  in  the  declaration,  parti- 
te) \  Barn,  and  Aid.  440. 

cular 
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1822.  cular  instances  of  special  damage  ought  not  to  have 
been  suffered  to  be  given  in  evidence.  To  shew 
that  the  damage,  as  stated  in  the  declaration,  was 
not  such  as,  according  to  the  rules  and  practice  of 
pleading,  would  be  considered  a  statement  of  spe- 
cial damage,  he  cited  Grove  and  Ux.  v.  Hart(K)  j 
and  that  therefore  evidence  could  not  be  given  of 
special  damage  in  support  of  an  action  so  declared 
in  :  Browning  v.  Newman(t\  Fenn  v.  Dixe(k)y  Feise 
V.  Linder  (/).  On  the  second  ground  of  objection, 
that  it  had  not  been  averred  in  the  declaration  that 
the  Defendant's  wife  was  in  such  a  line  of  business  as 
to  have  sustained  any  loss  by  reason  of  the  alleged 
breach  of  contract,  the  case  of  Hunt  v.  Jones  (m) 
was  cited,  to  shew  that  such  an  allegation  was  ne- 
cessary }  as  was  the  case  of  Morris  v.  Langdale  (n), 
as  an  authority  for  the  necessity  and  proper  mode 
of  laying  a  particular  damage  in  that  respect. 

RiCHABDs,  Lord  Chief  Baron. — We  are  all  of 
opinion  that  there  is  no  variance  in  this  case.  For 
my  own  part,  I  feel  quite  satisfied  that  the  opinion 
which  I  entertained  on  the  trial  was  well  founded. 
The  enumeration  of  the  fixtures  in  this  agreement 
amounts  to  nothing  more  than  a  mere  statement, 
by  way  of  description,  and  they  were  not,  in  fact, 
part  of  the  thing  demised.  The  gravamen  in  this 
case  was  the  not  giving  possession  of  the  apart- 

(A)  Bull.  N.  P.  7.  Craft  v,  Boite,  Wms.*8  Saund. 

(0  1  Slra.  666.  Bull.  N.  P.  p.  243.  (b)  Note  5. 
7.  (a)             ^  (/)  3  Bos.  and  Pul.  872. 

(k)  Roll.  Abr.  58.  Action  sur         (w)  Cro.  Jac.  499. 
cftse  V.  pi.  1.  p.  58.     And  see        (n)  2  Bos.  and  Pul.  288. 

ments 
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ments  according  to  the  agreement,  for  the  refusal  to  1822. 
let  the  Plaintiff  into  possession  of  which,  the  present 
action  was  brought.  On  the  other  point  of  the 
agreement  being  subject  to  extrinsic  conditions, 
the  evidence,  I  think,  established  it  even  in  that 
view.  There  was  certainly  evidence  of  the  De- 
fendant's inquiring  of  the  person  referred  to  re- 
q)ecting  the  Plaintiff's  responsibility,  and  that  re- 
ference the  Jury  thought  satisfactory ;  but  it  appear- 
ed pretty  clearly  that  the  Defendant  had  made  up  his 
mind  not  to  let  the  Plaintiff  have  the  house,  before 
he  made  any  inquiry ;  because  he  found  that  the 
apartments,  with  one  of  the  windows,  was  worth 
90^,  instead  of  75  guineas. 

As  to  the  objection  of  evidence  of  special  da- 
mage having  been  admitted,  there  was  in  fact  no  spe- 
cial damage,  as  such,  proved.  The  object  of  the  wit- 
nesses' testimony  was  to  shew  that  the  Plaintiff  had 
sustained  inconvenience.  On  the  whole  case,  the 
jury  gave  the  Plaintiff  50/.  damages,  which  I  consi- 
dered very  reasonable  ;  and  I  cannot  in  any  other 
respect  find  any  fault  with  their  verdict. 

Graham,  Baron. — The  peculiar  nature  of  this 
agreement  precludes  this  objection  of  variance. 
The  substance  of  it  was,  that  the  Defendant  would 
let  the  Plaintiff  the  rooms.  The  enumeration  of 
fixtures  was  nothing  more  than  a  mere  memoran- 
dum that  the  rooms  contained  such  fixtures,  and  it 
would  be  most  unreasonable  to  set  out  a  long  in* 
ventory  of  such  things  in  a  declaration,  because 
they  were  mentioned  in  the  agreement  to  let  apart- 
ments. 
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^^2^  mentSy  for  the  not  giving  possession  of  which^  ac- 
cordingly,  an  action  is  brought.  The  gravamen 
is,  that  the  Plaintiff  was  not  let  into  possession  of 
any  part  of  the  house,  according  to  the  Defendant's 
agreement.  Where  die  Defendant  refuses  to  per* 
form  his  agreement  altogether^  it  cannot  be  neces- 
sary to  set  forth  all  the  particulars  in  an  action  on 
it,  for  any  purpose  but  to  encumber  the  declaration. 
It  is  quite  sufficient  if  there  be  as  much  of  the 
agreement  stated  on  the  record,  as  will  support  the 
gravamen  of  the  breach.  I  am  clearly  of  opinion 
that  there  is  no  substantial  variance  here. 

As  to  the  point  of  this  being  proved  to  be  a  con- 
ditional letting — without  saying  what  would  be  the 
effect  of  that  if  it  were  so — ^it  is  sufficient  that  the 
report,  or  rather  the  allusion  to  the  evidence,  made 
by  my  Lord  Chief  Baron,  shews,  that  there  was  in 
fact  an  inquiry  made,  and  diat  the  result  was  fa- 
vourable to  the  Plaintiff;  and  if,  indeed,  there  was 
reasonable  evidence  to  satisfy  the  jury,  I  consider  it 
sufficient,  for  they  were  fit  judges  of  what  ought  to 
have  been  satis&ctory  to  the  Defendant,  and  it 
might  well,  therefore,  have  been  left  to  them. 

The  objection  of  special  damage  having  fafcen 
admitted  in  evidence,  also  appears  to  be  inappli* 
cable  to  this  case,  and  the  authorities  cited  on  that 
point  are  irrelevant,  for  it  appears  that  no  special 
damage  was  given  in  evidence.  Los's  of  customers, 
and  general  damage  occasioned  theri^by,  however, 
may  have  been  given  in  evidence  uLvder  this  de« 
elarattOQ }  for  it  charges  general  loss,  without  spe* 

cifying 
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dfying  any  particular  individuals  whose  custom  had      1822. 
been  lost ;  and  it  was  competent  to  the  Plaintiff  to 
shew  certain  damage  sustained  by  breach  of  the 
agreement,  in  this  action,  without  stating  his  loss 
more  specially  in  the  declaration. 

Wood,  Baron. — I  am  of  opinion  that  no  ground 
has  been  shewn  on  the  merits  for  our  granting  a 
new  trial,  and  that  at  once  disposes  of  several  of 
the  grounds  on  which  this  motion  was  made.  I 
shall  therefore  confine  myself  to  the  objections 
which  have  been  taken  to  the  form  of  the  declar- 
ation, founded  on  the  terms  of  the  agreement  pro- 
duced in  evidence.  Formerly  there  was  a  differ- 
ence in  declarations  framed  on  deeds,  and  on  parol 
agreements.  When  I  say  parol  agreements,  I  mean 
all  of  that  description,  whether  they  were  in  writ- 
ing or  not.  On  a  deed,  the  party  declared  with  a 
profert,  and  the  Pefendant  might  see  it  on  demand* 
iag  oyer,  but  all  parol  agreements  were  anciently 
set  out.  Tliat  practice  was,  however,  discontinued 
within  my  time,  and  very  properly,  I  think,  to  avoi^ 
die  consequent  prolixity  to  which  such  a  coUr^ 
miist  necessarily  lead.  There  is  now  no  such  distinc* 
tion  between  declarations  on  deeds,  and  on  parol 
agreements  :  and  no  more  of  the  latter  need  now 
be  set  out,  than  is  necessary  to  shew  the  gravamen 
of  the  complaint,,  and  stating  enough  for  that  pur- 
pose is  all  thifl:  is  required.  [His  Lordship  read 
the  agreement.]  Certain  fixtures  are  mentioned 
in  this  agreement,  it  is  true,  but  the  Plaintiff  does 
not  complain  of  any  injury  in  reject  of  diiern.  All 
be  coiDj^ns  of  is,  the  Defendant^  refiiMl  to  give 

him 
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1822. 


him  possession  of  the  apartments,  and  that  is  the 
whole  gravamen.  The  fixtures  have  nothing  to  do 
with  this  declaration.  I  am  clearly  of  opinion  that 
it  was  not  necessary  for  the  Plaintiff  to  state  more 
of  this  agreement  in  his  declaration  than  he  has 
done,  to  shew  the  subject-matter  of  his  complaint, 
which  was  simply  that  he  was  not  let  into  posses- 
sion of  what  he  took  of  the  Defendant  at  75  guineas 
a-year. 


G ARROW,  Baron^  concurred. 


Rule  refused. 


8lA  Jwnt. 

The  Court  will 
not  grant  a 
Defendant,  in 
a  suit  for 
tithes,  who  has 
filed  a  cross 
bill  against  the 
Plaintiff  for  a 
discoveiy, 
time  to  answer 
the  original 
bill,  until  after 
an  answer  shall 
have  been  put 
in  to  the  cross 
biU. 

The  course 
is  to  amend 
the  answer,  if 
it  shonld  be 
fonnd  neces- 
sary. 


DOLBEN   V.    WhITTINGTON, 

Martin  and  Whateley  moved  specially  that  the 
Defendant  in  this  suit,  which  had  been  instituted 
against  him  for  tithes,  might  have  a  month^s  further 
time  to  answer  the  bill  after  the  Plaintiff  should 
have  put  in  his  answer  to  a  cross  bill  which  had 
been  filed  against  him  by  the  Defendant  for  a  dis- 
covery of  matters  alleged  to  be  material  to  his  de- 
fence. 

BoteleTj  who  appeared  for  the  purpose  of  oppos- 
ing the  motion,  was  stopped  by  the  * 

Court,  who  refused  the  application  as  one  which 
could  not  be  entertained}  for  they  observed,  that  if 
it  were  granted,  it  would  become  a  common  course^ 

and 


TRINITY   TERM,    3  GEO.  iV. 

and  one  necessarily  attended  with  great  inconve- 
nience to  Plaintiffs  in  tithe  suits — that  if  there 
should  be  any  thing  disclosed  by  the  answer  to  the 
cross  bill  material  to  the  case  of  the  Defendant  to 
the  original  bill,  the  proper  and  only  course  would 
be  to  amend  the  answer — and  that  the  present  mo- 
tion was  wholly  objectionable  on  many  grounds. 

Order  refused — 

With  Costs. 
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1822. 


The  King,  (in  aid  of  Hill  and  others)  v.  Horn-     Satuniay, 

Sih  June* 
BLOWER, 


In  the  preceding  Easter  Term  a  rule  had  been     in^uion. 
obtained  by  JerviSy  requiring  the  Prosecutors  of  this  \^^  ^^^^ 
Extent  to  shew  cause  why  the  Fiat  should  not  be  *»««««»*.  an** 

•^  the  extent  in 

quashed,  and  the  Extents  issued  thereon  set  aside.  ^^>  ^^^^ 

*  '  thereon,  set 

aside  upon 
summary  mo- 

rit  was  also  ordered,  by  the  same  rule,  that  the  tion,  on  these 

grounds  of  ob- 

Defendant  and  his  Assignees  should  be  allowed  jeetion  found- 

ed  on  affida- 

eight  days  to  appear  and  claim  the  property  seized  vits— that  the 

*.m.^  inquisition 

under  the  extent  after  this  rule  should  be  finally  upon  which 

the  Piat  was 

disposed  of  by  the  Court — ^all  proceedings  in  the  obtained  and 

.  ^     ,         ^   .,  -  the  Extent 

mean  time  to  be  staid.  J  sued  out,  was 

rpi       made  without 
L  ne  mvA  voce  testi- 
mony haYinc 
Wen  given  to  the  jury  of  the  existence  of  the  debt:  and  that  they  found  the  debt  to  be 
4mt^M^My  on  the  usual  affidavit  on  which  the  Judge's  Fiat  is  obtained,  made  for  that  pur- 
pose, by  or  on  the  part  of  the  prosecutors  of  the  extent. 

Evidence, 
Such  an  affidavit  held  not  to  be  legal  evidence  in  such  a  case  to  support  an  inquisition. 

Praetiee* 

Tht  Court  will  extend  the  time  for  assignees  to  appear  and  claim,  where  a  question  raised 
^  BMtioQ  to  let  aside  proceedings  under  an  extent  is  pending,  and  remains  to  be  disposed  of* 
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1822.  ^^  order  was  obtained  on  the  following  grounds 

^j:j[^^^^^    of  objection  takeA  to  the  proceedings  on  facts  • 
in  Aid  of  Hii.t  brought  before  the  Court  by  affidavits : 

Horn-  i      -n        /»       i 

BLOWER.  First— that  the  affidavit  on  which  the  Fiat  for  the 
Extent  had  been  granted,  did  not  state  ant/ fact 
within  the  deponent's  knowledge  from  which  he 
inferred  the  insolvency  of  the  Defendant. 

Secondly — that  the  only  evidence  which  had  been 
laid  before  the  jury  on  the  taking  the  inquisitions, 
both  on  the  commission  and  on  the  extent  issued 
thereon,  of  there  being  any  debt  due  to  the  Crown 
from  the  Prosecutors  of  the  Extent,  or  from  the  De- 
fendants to  them,  was  the  affidavit  of  William  Ro^ 
hinSj  one  of  the  partners  in  the  firm  of  the  banking- 
house  who  prosecuted,  on  their  own  behalf,  this  ex« 
tent  in  aid  on  which  the  fiat  had  been  obtained. 

Lastly — that  there  was  no  averment  that  there 
had  been  a  breach  of  the  condition  of  the  bond  of 
the  debtors  of  the  Crown  so  as  to  bring  them  within 
the  4th  section  of  the  statute  of  the  57th  of  (reo.  IIL 

[Mr.  Baron  Wood  observed,  on  this  objection, 
that  the  sum  secured  by  the  bond  was  still  a  legal 

*  As  thi9  case  is  in  itself  of  so  great  novelty^  and  must  be  ne- 
cessarily attended  with  very  important  results  in  effecting  a  total 
alteration  in  the  old  practice  of  taking  Inquisitions  on  EztentF, 
it  has  been  considered  necessary,  lest  any  misunderstanding  should 
hereafler  arise  with  respect  to  the  precise  circumstances  on  which 
the  determination  was  founded,  to  set  out  all  the  facts  of  the  case 
in  detail,  and  with  more  than  ordinarily  minute  particularity. 

debt 
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debt  in  the  eye  of  the  law,  although  the  conditloo      1023. 
sbould  not  be  broken.}  TbiKillo 

io  aid  of  Hill 
and  others 

The  affidavit  on  which  the  Fiat  for  the  Extent  had  ^okn- 
been  obtained  (which  w$s  on  the  S|th  q£  February)  ^^"^^^ 
WIS  made  by  WiOiam  Robins^  one  Of  the  persons  in 
whose  aid  the  process  was  sued  out^  It  was  in 
Bearly  the  usual  form,  stating  that  tbet  deponent 
together  with  the  other  prosecutors  of  the  extent 
were  bankers  and  co^Mtrtners,  and  that  they  and 
another  person  their  surety)  were  by  bond  (&c.) 
dated  the  1 1th  of  Aprils  1820,  jointly  and  severally 
bound  to  the  King  in  1500^  conditioned  that  [the 
pnocqials}  should  fiom  time  to  time  pay  to  the 
Commissioners  of  Excise,  or  to  their  order,  at  the 
chief  office  of  Excise  in  London^  all  and  every  the 
aoms  and  sum  (^  the  King's  money  which  they 
should  receive  from  the  Collector  of  the  Excise^ 
and  other  duties  for  a  certain  district — that  the 
bond  was  still  outstanding  and  undischarged — that 
they  (the  principals  in  the  bond)  had,  since  the  date 
and  execution  thereof,  received  from  the  Collector 
divers  large  sums  of  money,  and  were  then  (at  the 
time  of  swearing  the  affidavit)  jusUt/  and  truly  in^ 
iebttd  to  the  King^  as  such  receivers  as  aforesaid^ 
m  the  sum  of  52002.  and  upwards.  The  deponent 
then  stated  (in  the  same  affidavit)  that  William 
Homblower  was  Justly  ^nd  truly  indebted  to  the  de* 
fonent  and  his  partners^  in  the  sum  qfSlOOL  and 
i^warda^  for  cash  notes,  money  lent  and  advanced^ 
and  paid,  laid  out  and  expended  by  the  deponent 
and  his  co^partoers  to  and  for  his  use — that  the 
auaof  5100^  waa  a  debt  originally  due  and  owing 

to 
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1822.       to  the  deponent  and  his  co-partners,  in  their  own 
^!^^^^^^    right,  and  not  in  trust,  &c.— and  that  the  same  had 

*"and  oth^rt^  not  been  sued  for  in  any  other  Court. 
^' 

HORN- 

BLowKR.  The  affidavit  also  stated  that  HombUmer  "  was 
*'  in  embarrassed  circumstances  and  insolvent  and 
^'  not  able  to  pay  his  just  debts  the  said  JVilliam 
*^  Hombloxoer  having  informed  this  deponent  that 
**  he  was  incapable  to  pay  the  said  sum  of  5100//^ 
-'—concluding  with  the  usual  averments. 

In  the  affidavits  made  and  filed  in  support  of  the 
present  application  to  set  aside  the  extent  &c.,  it 
was  stated  that  a  commission  of  bankrupt,  bearing 
date  th^Sth  of  February  last,  was  issued  against 
the  Defendant,  under  which  assignees  were  ap- 
pointed, to  whom  the  Defendant's  effects  had  been 
regularly  assigned : — that  the  deponent  had  been 
informed  and  believed  that  upon  the  above-men- 
tioned affidavit  of  Robins^  and  the  bond  therein 
mentioned,  a  commission  had  issued  out  of  this 
Court  to  inquire  whether  the  prosecutors  of  the 
extent  were  indebted  to  His  Majesty;  and  that 
an  inquisition  was  taken  thereupon,  whereby  they 
were  found  to  be  indebted  to  the  King  in  the  sum 
of  5200/.,  and  that  a  writ  of  extent  was  issued  out 
of  this  Court,  dated  the  8th  of  Febniary  last, 
against  them — ^that  upon  that  writ  of  extent  an 
inquisition  was  taken,  whereby  Homblower  was 
found  to  be  indebted  to  the  prosecutors  of  the 
extent  in  the  sum  of  5100/.,  and  that  there- 
upon a  writ  of  extent  in  aid  of  the  prosecut- 
ors of  the  extent  was  issued  against  him,  bear* 

ing 
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ing  date  the  9th  of  February  last.     The  deponent      ^822. 
also  stated  he  had  been  informed  and  believed  that    The  Kino 
it  was  the  practice  of  the  collector,  at  the  end  of   tnd  othert 
every  week,  to  receive  from  the  prosecutors  of  the      Horh- 
extent  a  bill  or  note  payable  in  London  at  fifteen     ■■^^"** 
days  after  date,  in  exchange  for  such  sums  vA 
had  been  paid  to  them ;  and  that,  at  the  time  the 
above-mentioned  affidavit  of  the  prosecutors'  being 
indebted  to  the  Crown  in  the  said  sum  of  5,200^., 
was  made,  the  sum  of  1,085/.,  part  of  the  said  sum 
of  5,800/.,  had  been  previously  paid  to  the  collector 
by  the  prosecutors  of  the  extent,  in  a  bill  or  note, 
at  fiftieen  days  aft;er  date  as  aforesaid,  pursuant  to 
the  condition  of  their  said  bond ;  and  that  the  re- 
mainder of  the  sum  of  5,200/.  was  paid  to  the  said 
commissioners,  by  bills  as  aforesaid,  on  the  day  of 
the  date  of  the  said  writ  of  extent  in  aid,  and  which 
bills,  as  the  deponent  had  been  informed  and  believ* 
ed,  had  been  duly  paid  and  satisfied — ^that  he  had 
been  informed,  and  believed  that,  at  the  time  of  the 
issuing  of  the  said  extent  against  the  prosecutors  of 
die  extent,  the  said  bond  had  not  been  in  any  way 
forfeited,  nor  the  condition  thereof  broken — *«  that 
^  he  had  been  informed^  and  believed  that,  upon  the 
^  inquisition  taken  under  the  said  commission  to 
"  inquire  whether  any  debt  was  due  Jrom  the  pro^ 
"*  sectOors  of  the  extent  to  the  Crown  j  and,  upon  the 
^  inquisition  taken  under  the  said  writ  of  extent 
**  against  them,  no  other  evidence  was  produced, 
•*  or  shewn  to  the  jury,  to  prove  or  identify  the 
*  debt  due  Jrom  the  prosecutors  of  the  extent  to 
••  the  King,  or  to  prove  or  identify  the  debt  due 
"  firom  the  sidd  WiUiam  Hombhwer  to  them^  than 

VOL.  XI.  D 
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1822.       «  the  said  bond,  and  the  said  affidavit^  in  writings 
The  Kino     **  qfthe  Said  William  Robins. 

in  aid  of  Hill 
Mid  others 

hJrit-  '  In  one  of  the  affidavits  ^led  in  support  of  the  mo« 
tion,  it  was  stated  that,  in  or  as  of  Hilary  Term  last, 
a  commission  was  issued  out  of  this  Court,  directed 
to  James  Bnrchell  and  James  Anderson^  gentlemen 
(the  usual  commissioners  for  Middlesex)^  reciting,, 
that  the  prosecutors  of  the  extent  were  indebted  to 
the  King,  for  money  arising  from  the  duties  of  the 
excise,  paid  into  their  hands  by  a  collector  of  ex* 
cise,  giving  them  power  to  inquire,  as  well  on  the 
oaths  of  good  and  lawful  men  of  the  county  of 
Middlesex  &c«  (stating  it  to  be  in  the  words  of 
the  usual  form  of  the  commission  to  find  debts)— « 
that  the  commissioners  returned  an  inquisition, 
under  the  said  commission,  on  the  8th  day  of 
Fehntary  last,  taken  before  them,  on  the  oath  of 
the  jury  therein  named,  whereby  the  jury  found 
that  the  prosecutors  of  the  extent  were,  on  the  day 
of  taking  that  inquisition,  indebted  to  his  said  Ma« 
jesty  in  the  sum  of  5,200/.,  being  his  Majesty's 
monies  arising  from  the  duties  of  his  excise,  &c., 
had  and  received  by  the  prosecutors  of  the  extent, 
for  the  use  of  his  Majesty.  The  deponent  also 
stated  that  he  had  been  informed,  and  believed  that 
there  was  not  any  witness  examined  before  the  jury ^ 
on  taking  the  said  inqxUsition^  executed  under  the 
said  commission^  but  that  the  only  evidence  submitted 
to  the  jury  y  on  taking  the  said  inquisition^  was  a  cer^ 
tain  affidavit^  Sgc.  (stating  the  affidavit,  which  was 
that  of  William  Robins  before  mentioned,  on  whicU 
the  fiat  had  been  obtained}^ 

In 
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In  another  aflSdavit  it  was  stated  that,  in  or  as  of      1822^ 
Hilary  Term  last,  a  writ  of  extent  was  upon  the     TheKiNo 
last  mentioned  inquisition  issued  out  of  this  Court,  ^^d  othen^ 
directed  to  the  Sheriff  of  Middlesex^  reciting  the      horm- 
said  bond  in  the  said  affidavit  mentioned,  and  the     ^"^'^■*» 
said  inquisition,  by  virtue  of  the  said  commission^ 
and  that  by  such  writ  of  extent  the  sheriff  was  com* 
manded  to  inquire  (in  the  usual  form  and  mode) 
what  debts,  credits,  specialties,  and  sums  of  mo- 
ney, the  prosecutors  of  the  extent  then  had  in 
his  bailiwick^  and  the  same  diligently  to  appraise^ 
and  extend  on  the  oaths,  &c<,  and  to  take  and 
seize  the  same  unto  His  Majesty's  hands — that 
the  Sheriff  of  Middlesex  returned  an  inquisition^ 
taken  under  the  said  writ  of  extent,  on  the  8th  of 
Febmary  last^  whereby  the  jury  found  that  the  said 
William  Hambloxver^  on  the  day  of  taking  the  said 
inquisition,  was  indebted  to  the  prosecutors  of  the 
extent,  in  the  sum  of  5,100/.,  for  cash  notes,  money 
lent  and  advanced,  paid,  laid^ut,  and  expended  by 
them,  to  and  for  his  use,  which  debt,  the  sheriff,  on 
the  day,  &c.,  bad  seized,  &c.     And  the  deponent 
concluded  by  stating^  that  he  had  been  informed^ 
and  believed  tiiat  there  was  not  any  witness  exa^ 
mined  before  the  jury  on  the  said  inquisitiony  exe*^ 
cuted  under  the  said  writ  qf  extent j  but  that  the  only 
evidence  submitted  to  the  jury  ^  on  taking  the  said  last^ 
mentioned  inquisition^  was  the  before-mentioned  affi* 
dadt,  in  writings  madfi  and  sworn  by  one  of  the  pro^ 
secutars  of  the  extent. 

By  another  affidavit,  it  was  stated  thlt,  on  the 
16th  of  April  last,  a  memorial  was  presented  to  the 

D  2  Commissioners 
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1822.       Commissioners  of  Excise,  on  behalf  of  the  said  Wil- 
The  Kino     ^^^  Hombkwer^  shewing  [the  facts  before  stated] 
^jSdo[hc«"'  —and  (further)  that  Hombhwer^  the  memorialist, 
j,J^j,_      had  been  informed,  and  believed  that  all  monies 
BLowBK.     which  had  been  received  by  the  prosecutors  of 
the  extent  for  or  on  account  of  the  duties  of  ex- 
cise, at  the  time  of  the  date  of  the  said  affidavit 
of  the  said   William  Robins^  were,  or  had  been 
duly  paid  or  accounted  for  to  the  satisfaction  of  the 
said  commissioners,  pursuant  to  the  terms  and  con* 
dition  of  the  bond  mentioned  in  that  affidavit :  and 
that  the  memorialist  was,  therefore,  advised  to  ap« 
ply  to  the  Court  of  Exchequer  to  set  aside  the  pro- 
ceedings against  him ;  but  that  he  could  not  sustain 
the  same  without  shewing  to  the  Court  that  the  said 
duties  had  been  so  duly  paid :  (praying  the  com- 
missioners to  give  the  necessary  information  on  the 
subject) — that  he  applied  at  the  office  of  the  Com- 
missioners of  Excise,  for  the  answer  of  the  commis>> 
sioners,  when  the  report  of  the  said  collector  for  the 
5/OMr^irf^e  collection  was  read  over  to  him,  where- 
by it  appeared  that,  on  the  2d  day  of  February 
last,  the  prosecutors  of  the  extent  were  indebted 
to  His  Majesty,  in  the  sum  of  5,S08/. ;  and  that 
two  Bills  of  Exchequer,   one   dated   the   2d  of 
February^  for  1,035/.,  at  fifteen  days,  which  be^- 
came  due  on  the  20th  of  February  last,  and  the 
other  for  4^21 3l.y  dated  the  9th  of  February y  pay^ 
able  in  fifteen  days,  which  became  due  on  the 
27th  of  February  last  (making  together  the  said 
sum  of  5,808/.),  were  remitted  to  the  said  commis- 
sioners, in  liquidation  and  discharge  of  the  said 
sum  of  5,308/i 

Affidavits 
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Affidavits  were  made  of  the  course,  in  respect  of      1822. 
proving  the  debt  before  the  jury,  by  laying  before     TheKiNo 
them  the  affidavit,  having  been  the  regular  and  con-  "^Md  othcrl"' 
stant  practice  beyond  memory :  and  that  was  not      horb. 
attempted  to  be  denied. 

The  Common  Serjeantj  Campbell  and  Tindal^  now 
shewed  cause. — They  relied  principally  on  the 
long  usage  and  practice  of  the  Couit,  in  respect  of 
the  course  which  had  been  followed  on  the  present 
occasion,  of  submitting  to  the  jury  the  affidavit  of 
the  prosecutors  of  the  extent,  as  evidence  of  the 
debt  due  from  them  to  the  Crown,  and  also  of  that 
alleged  to  be  due  to  them  from  the  Defend  ant,  which 
formed  the  second  objection  ♦  made  to  this  ex- 
tent,  on  the  part  of  the  Defendant,  to  which  the 
Court  had  required  the  Counsel  for  the  prosecutors 
of  the  extent,  in  the  first  instance,  to  confine  them- 
selves. They  contended  that,  such  having  been 
always  the  constant  and  uniform  practice  of  the 
office,  and  sanctioned  by  the  Court,  the  present 
extent  could  not  be  set  aside  on  that  ground,  be* 
cause,  if  there  were  any  objection  to  the  practice 
which  had  hitherto  obtained  in  that  respect,  whether 
u  matter  of  justice  or  convenience,  it  should  first 
be  altered  by  a  rule  of  the  Court  to  be  made  for 
that  purpose,  which  might  regulate  it  on  future  oc- 
casioDS. 

[Wood,  Baron.— I  have  frequently,  when  applied 
to  for  fiats,  told  the  Solicitors,  that  this  was  not 

*  It  was  iipoo  this  oi^cction  that  the  decision  of  the  Court  wts 
fonndecL 

a  legal 
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l82^.       a  legal  practice,,  and  that  it  must  not  be  donei 
^jjIJJTk^    whenever  my  attention  has  been  called  to  it.] 

\n  aid  of  HilL 
and  others 

^  ^*  It  was  also  urcced  that  this  was  a  question  of  too 

^LoWBift     great  importance  to  be  determined  on  a  summary 

motion,  and  that  the  Defendant  ought  to  plead  to 

the  extent,  that  the  objection  might  be  formally 

raised  on  the  record. 

An  objection  was  made  to  the  insufficiency  in  the 
terms  of  the  aflSdavits  on  which  this  rule  had  been 
applied  for  and  obtained,  in  stating,  as  they  did,  all 
the  material  facts,  not  positively,  but  upon  inform«» 
ation  and  belief. 

In  respect  of  this  being  a  case  of  first  impressioni 
it  was  urged  that,  if  the  Court  should  be  disposed 
to  allow  the  validity  of  the  objection,  the  extent 
and  fiat  should,  at  least,  be  quashed  on  terms^  as 
the  prosecutors  of  the  extent  had  merely  followed 
the  established  and  uniform  practice  of  the  Court 
in  the  conduct  of  the  proceeding. 

Richards,  Lord  Chief  Baron.-^It  is  impossible 
that  we  can  interfere,  in  the  manner  proposed,  on 
the  part  of  the  Defendant.  We  are  called  upon^ 
by  this  motion,  merely  to  determine  whether  the 
objections,  which  have  been  made  to  this  extent^ 
are  well  founded,  in  other  words,  to  say,  whether 
the  extent  has  been  well  issued  or  not.  I  am 
clearly  of  opinion  that  it  has  been  improperly  issued^ 
because  the  fiat  upon  which  it  was  obtained  was 
founded  on  an  inquisition  improperly  taken :  and, 
tb(^refore,  it  must  be  set  aside, 

(juaham, 
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Graham,  Baron. — This  practice  of  establishing       1822. 
tbe  debt  before  the  jury,  certainly  appears  to  have     The  King 
been  very  long  the  usage;  but  we  have,  on  former  '"J^doUicA"* 
occasions,  set  ourselves  right  where  we  had  reason      horu- 
to  consider  that  we  had  been  long  in  error,  as  in     ^^""^^^ 
tbe  case  of  a  practice  which  had  prevailed  for  a 
long  period  in  this  Court,  of  suing  out  extents  on 
bills  of  exchange,  before  they  had  arrived  at  matu- 
rity (a). 

With  respect  to  the  present  case,  I  am  also  of  opi- 
nion that  the  extent  was  improperly  founded,  and 
therefore  must  be  set  aside. 

« 

Wood,  Baron. — I  am  also  of  the  same  opinion. 
There  are  two  things  necessary  to  be  done  before 
an  extent  can  be  properly  issued,  without  which  it 
cannot  be  supported.  First,  an  affidavit  must  be 
made  to  be  produced  before  the  Judge,  and,  then, 
an  inquisition  must  be  taken  before  a  jury.  Now, 
all  inquisitions  so  taken  before  a  jury,  can  only 
by  course  of  law  be  taken  on  vivd  voce  testimony 
produced  before  them.  In  this  case,  there  was 
no  such  testimony,  consequently  the  jury  proceed- 
ed without  legal  evidence,  and  that  is  alone  quite 
a  sufficient  reason  for  setting  aside  this  extent. 

Garrow,  Baron. — I  am  glad  that  the  present 
order  is  to  be  made  absolute  on  this  single  ground, 
for  if,  hereafter,  any  officer  of  the  Court  should 

(a)  His  Lordship  probably  alluded  to  the  case  of  the  King  v.  Bebb 
and  others  Hughes's  Report. 

presume 
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1822.  presume  to  sue  out  an  extent,  under  similar  circum- 
^^eKiNG  stances,  the  Court  must  necessarily  decide  that  it 
'"and  0^8^  shall  not  be  upheld.  The  nature  of  the  process 
HoRv-  requires  that  it  should  be  strictly  correct  in  all  its 
91QJ9W.  stages.  The  seizure  of  a  Defendant's  person  and 
effects  is,  in  most  instances,  the  first  intimation  that 
he  has  of  it.  The  party,  who  may  be,  in  fact,  a  very 
responsible  person,  cannot  know,  generally  speak- 
ing, except  from  information  or  by  accident,  that, 
on  the  taking  of  the  inquisition  against  him,  no  wit- 
ness was  examined  before  the  jury,  and  that  the 
only  evidence  given  of  any  debt  being  due  from 
him,  was  an  affidavit  of  this  description.  That  is 
stated  to  have  been  the  course  pursued  on  the  pre- 
sent occasion,  and,  although  it  has  been  objected 
that  the  affidavits  of  the  facts  are  founded  on  in- 
fbrmation  and  belief,  yet,  in  the  present  case,  I 
think  that  is  quite  sufficient,  because  the  party 
has,  in  such  cases,  seldom  any  better  means  of 
knowledge.  That  statement  is  not  contradicted, 
as  it  might  easily  be,  if  it  were  not  true,  and,  there^ 
fore,  I  should  myself  believe  it;  but,  besides  this^ 
the  fact  is  assumed  in  the  argument,  which  seeks  to 
justify  it  on  the  ground  of  its  being  the  constant 
practice.  I,  therefore,  fully  concur  in  the  opinion 
that  this  fiat  ought  to  be  quashed,  and  the  extent 
set  aside,  for  the  reason  which  has  been  given. 

Per  Curiam^ — Make  the 

Order  absolute. 

Without  Costs. 


OBSERVATIONS 
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OB8EEVATIONS  ON   TH£  PRECEDING   CASE. 

The  determination  in  this  case  necessarily  has 
the  eSket  of  changing  for  the  future  what  had 
been  the  invariable  course  of  practice  in  tbia  re- 
spect during  the  memory  of  the  oldest  clerks  in 
Court,  none  of  whom  are  aware,  from  experience 
or  tradition,  of  any  other  usage  having  been  ever 
observed  even  before  their  own  time.  On  this 
consideration,  and  from  the  circumstance  of  the 
objection  raised  on  the  motion  having  been  but  very 
little  discussed  in  the  course  of  the  argument,  as 
is  apparent  from  the  report,  the  following  observa- 
tions, extracted  fix)m  an  unpublished  work  already 
adverted  to  in  a  former  volume  of  these  reports*, 
are  submitted  to  the  attention  of  the  reader.  They 
may  serve  to  illustrate,  by  way  of  comment  on  the 
practical  result  of  this  decision,  the  nature  of  the 
course  of  proceeding  in  such  cases,  as  heretofore 
established  by  the  common  usage  of  the  Court  in 
enquiries  of  this  sort,  shewing  the  reasons  and 
principles  on  which  it  may  be  considered  to  have 
been  founded,  deduced  from  the  general  practice 
and  particular  constitution  of  this  Court.  They 
may  probably  tend  in  some  measure  to  vindicate 
the  hitherto  accustomed  course  in  taking  such 
inquisitions ;  at  least  they  will  explain  whatever 
of  anomaly  there  may  be  thought  by  some  to  exist 
in  the  nature  of  the  proceeding. 


1822. 
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*  Vol.  8.  p.  374.  Observations  on  ihe  ca&e  of  the  King  v.  Gilt^. 
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It  is  remarkable,  and  should  be  noticed  prelimi- 
narily, that  it  does  not  appear  precisely  to  which  of 
the  inquisitions  impugned  for  irregularity  the  main 
ground  of  objection  taken  in  the  argument  at  the' 
bar  is  to  be  applied,  as  that  on  which  the  deter- 
mination of  the  Court  in  the  case  of  the  King  v. 
Homblower  proceeds.  Although  it  was  held  that 
the  vice  of  the  proceeding  there  consisted  in  lay- 
ing before  the  jury  an  aflSdavit  of  the  debt  in  proof 
of  its  existence,  whereas  it  should  have  been  esta- 
blished before  them  by  vivd  voce  testimony — ^yet 
it  does  not  appear  distinctly  from  the  reasons  of 
the  judgment  whether  that  objection  was  success- 
fully directed  against  the  finding  of  the  jury  on 
the  inquisition  taken  under  the  commission  issued 
to  find  the  debt  due  from  the  prosecutors  of  the  ex- 
tent to  the  crown,  or  against  the  finding  on  that 
taken  under  the  extent  which  was  thereupon  issued 
to  find  and  seize  debts  due  to  them  on  the  return  of 
the  first  inquisition  taken  on  that  commission.  As 
the  case  stands,  we  must  take  it  that  it  applies 
to  both,  for  the  determination  is  put  on  the  broad 
ground  of  an  affidavit  not  being  evidence  before  a 
jury  in  any  case.  The  following  observations  will 
therefore  be  marshalled  to  ^eet  the  objection,  first, 
as  an  universal  proposition,  generally  applying  to 
inquisitions  taken  as  well  on  commissions  as  on 
every  species  of  extent;  and,  secondly,  more  parti- 
cularly as  not  being  applicable  at  least  to  inquisi* 
tious  taken  on  commissions  issued  merely  for  the 
purpose  qf  finding  debts. 

For  the  present,  the  very  important  considera- 
tion, 
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tion,  which  formed  the  only  argument  submitted  to 
the  Court  against  the  motion  made  in  the  King  v. 
Homblower^  of  the  long-continued  and  estabUshed 
•  usage  of  the  Court,  by  which  the  practice,  now  for 
the  6rst  time  objected  to,  has  been  sanctioned, 
may  be  passed  by,  as  having  been  unsuccessfully 
urged  to  the  Court  when  the  question  was  raised, 
when  it  was  not  considered  an  available  argument 
in  answer  to  the  objection. 


182^. 
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It  may  be  observed,  however,  that  in  respect  of 
the  prerogative,  more  authority  and  weight  has  ever 
been  assigned  in  this  Court  to  any  established  course 
of  practice,  as  we  find  from  the  oldest  cases  which 
advert  to  the  cursus  scaccariu  than  to  the  usages  of 
either  of  the  other  Courts.  It  should  not  be  over- 
looked, at  the  same  time,  that  the  proceeding  by 
extent  is  itself  founded  wholly  on  prerogative^ 
which  (it  is  said)  '*  is  in  itself  a  prescription,  and 
**  rests  in  usage"  (i) ;  and  even  common  persons 
suing  in  the  Court  of  Exchequer  under  the  surmise 
of  ytto  minus  &c.  are  considered  "  participant  of 

the  prerogative  of  the  King  "(c). 


u 


Independently  of  such  considerations,  it  will  be 
found,  that  plausible  as  the  objection  taken  and 
successfully  pressed  in  support  of  the  motion  in  the 
King  V.  HombloweTy  may  at  first  appear  to  be,  it 
cannot  be  applied  to  proceedings  of  this  nature, 
without  shaking  the  principles  on  which  the  gene- 
ral practice  of  the  Court,  as  a  Court  of  Revenue^ 

[b)  The  case  of  Mines^  Plowd.  Comm.  322. 

(c)  Stradling  v,  Morgan,  lb.  208. 

is 
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.is  founded  and  proceeds,~-iT)ore  particularly  if  it 
be  intended  to  be  applied  not  only  to  proceedings 
on  extents  in  aid,  sued  out  against  the  debtors  of 
the  Crown  debtor,  but  also  to  inquisitions  taken  ' 
on  commissions  or  extents  issued  for  the  purpose 
of  finding,  and  thereupon  recording  in  the  ordi- 
nary manner  debts  due  immediately  to  the  Crown. 
Whatever  weight  it  may  be  thought  that  the  ob- 
jection ought  to  have  as  it  respects  the  former  pro- 
ceeding, it  would  considerably  paralyze  the  prero- 
gative power  of  the  Court  of  Exchequer,  as  a 
Court  for  the  speedy  recovery  of  the  King's  debts, 
and  for  enforcing  a  priority  of  payment  of  the  de- 
mands of  the  Crown  before  those  of  the  subject,  if 
it  were  to  be  extended  to  the  latter. 


The  legality  of  the  course  of  taking  inquisitions, 
as  heretofore  generally  taken  in  all  cases,  accord- 
ing to  the  ordinary  practice,  which  has  been  thus 
successfully  objected  to,  may  be  referred  to  the 
two  following  sources, — first,  the  peculiar  prero- 
gative object,  and  nature  of  the  proceeding  itself: 
and  secondly,  to  the  power  and  constitution  of  the 
Court  of  Exchequer,  considered  with  regard  to 
the  subject-matter  of  its  authority,  and  the  extraor- 
dinary means  which  this  court  exclusively  pos- 
sesses of  enforcing  that  authority,  to  meet  the 
emergencies  of  its  important  duties. 


On  the  first  point  it  may  be  observed,  that  the 
inquisition,  which  is  an  office  of  instruction  merely, 
and  not  of  entitling,  is  not  a  proceeding  which 
concludes  the  rights  of  the  party  j  the  whole  ob- 
ject 
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ject  of  die  inquiry  itself,  in  the  first  instance,  and 
of  all  those  further  inquisitions  which  subsequently 
take  place  upon  it,  is  to  put  the  debts  found  by 
them  to  be  due  to  the  Crown  or  the  Crown's  debt* 
or  on  record,  in  order  that  the  Crown,  or  the  party 
employing  the  prerogative  process,  may  thereupon 
obtain  the  usual  fiat  for  the  extent  against  the 
Crown  debtor  or  the  debtors  of  the  Crown  debtor. 
The  proceeding  founded  on  such  inquisitions — the 
seizure  by  virtue  of  the  extent  issued  thereupon — 
has  been  said  to  be  in  the  nature  of  an  execution,* 
whereas  in  fiict  it  is  nothing  more  than  the  Crown's 
arrest,  which  is  a  mixed  proceeding,  directed  at 
once  in  rem  et  in  personam^  partaking  of  the  double 
nature  of  the  capias  and  distringas,  to  compel  ap- 
pearance and  claim.  It  only  differs  from  that  of 
the  subject  in  that  it  extends  not  only  to  the  per- 
son but  to  the  property  of  the  debtors  to  the 
Crown,  and  of  their  debtors  to  the  third  degree,  in 
aid  of  the  immediate  debtor  to  the  King,  where  it 
becomes  necessary  to  enable  him  to  pay  the 
Crown's  debt,  and  it  can  be  shewn  that  they  are 
insolvent :  and  it  is  no  more  or  otherwise  in  the  na^ 
ture  of  an  execution  than  the  ordinary  bailable 
process  suable  by  the  subject  on  making  the  usual 
affidavit  of  his  debt.  The  right  still  remains  to  be 
determined  by  a  jury  between  the  Crown  and  the 
party,  unprejudiced  by  the  inquisition,  the  object  of 
which  was  only  to  found  a  proceeding  for  securing 
to  the  Crown,  in  behalf  of  the  public  revenue,  in 
virtue  of  its  ancient  prerogative  preference,  the 

*  See  ObservalioDs  on  the  case  of  the  King  v.  Giia,  ante  vol 
Tiii.p.395.  e/«f7. 

property 
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property  of  an  insolvent  debtor  (aQ,  whose  in^ 
ability  to  discharge  the  debt  due  to  the  Crown  debt* 
or  might  immediately  or  indirectly  endanger  the 
Crown's  debt,  ^ 

In  this  proceeding,  if  the  facts  on  which  it  is  re« 
quired  to  be  founded  were,  before  it  could  be  issued, 
necessarily  to  be  proved  before  a  jury,  in  the  strict 
sense  of  the  term,  the  fact  oi  the  insolvency  should 
also  be  proved,  as  one  of  more  immediate  conse- 
quence, and  more  necessary  to  be  established  than 
even  that  of  the  existence  of  the  debt ;  because 
proof  of  the  debt  alone  would  not  be  sufficient  to 
authorize  the  extent  to  issue,  unless,  without  that 
immediate  process,  it  were,  from  the  embarrass* 
ments  of  the  party,  in  danger  of  being  lost* 

Then  it  is  assumed,  in  the  argument  resorted 
to  in  the  case  under  consideration,  that  the  pen> 
sons  by  whom  the  inquisition  is  directed  by  the 
commission  to  be  made,  are  a  jury  in  the  common 
acceptation  of  that  term,— twelve  men  sworn  to 
determine  a  disputed  &ct  between  litigating  parties : 
and  it  is  said  that  an  affidavit  or  written  testimony 
cannot  be  used  in  evidence  before  such  persons,  ^- 
cause  they  are  a  Jury.  Neither  of  these  assumptions 

((/)  The  foundation  of  this  proceedings  it  must  be  borne  in 
mind,  is  by  analogy  to  "  the  ancient  practice  touching  real 
"  estates  *.'*  Formerly,  when  the  feudatory  owed  the  crown 
service,  he  forfeited  his  feud,  and  his  person  and  property  were 
subjected  to  seizure;  and,  like  an  outlaw,  an  insolvent  crown 
debtor  forfeited  the  King's  protection,  and  his  goods  were  con* 
•idered  derelict. 

•  Oilb.  Tr.  ott  Exch.  p.  11^. 

appears 
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appears  to  be  founded  in  the  truth.  The  persons  by 
whom  the  inquisition  on  a  commission  is  to  be 
made,  are  not,  strictly  speaking,  a  jury,*  for  they 
are  not  summoned  to  determine  any  question  as 
yet  disputed.  But  even  if  they  were  such  a  jury, 
yet  it  is  v^thin  the  power  of  the  Court  of  Exche- 
quer, in  the  exercise  of  its  equitable  jurisdiction  as 
a  Court  of  revenue,  having  authority  to  enforce  and 
support  the  charge  of  the  high  trust  witli  which  it 
is  invested,  to  direct,  as  matter  of  expedience,  that 
affidavits  shall  upon  all  such  occasions  be  received 
in  evidence :  and  it  should  be  borne  in  mind,  that 
in  all  such  cases  the  inquisition  is  taken  before  per- 
sons summoned  on  a  mere  ex  parte  inquiry  for  a 
special  purpose,  to  satisfy  the  conscience  of  the 
Court  in  the  exercise  of  an  act  of  duty  in  respect  of 
its  charge  and  care  of  the  public  revenue  for  the  ad- 
vantage of  the  community — the  issuing  of  an  or-p 
der  for  the  arrest  of  the  person  and  property  of  a 
Crown  debtor.  That  power  it  constantly  exer- 
cises when  sitting  as  a  Court  of  Equity,  adjudicat- 
ing between  individual  suitors,  when  it  sends  to 
a  jury  an  issue  of  fact,  directed  by  the  Court  to  be 
tried,  solely  for  its  own  satisfaction ;  in  which  case 
the  verdict,  as  having  no  other  or  concluding  obi- 

♦  The  statute  passed  in  the  Ist  of  Henry  the  8th,  ch.  8.,  to  pre- 
rent  Escheafors  and  Commissioners  returning  inquisitions  or 
offices  *  concerning  lands,  tenements,  and  hereditaments,  unless 
found  by  the  oaths  of  twelve  men,  was  made  expressly  to  operate 
as  a  check  upon  those  officers  who  are  recited  in  the  preamble  to 
bare  caused  untrue  offices  to  be  found,  and  to  have  returned  offices 
which  never  had  been  found,  and  to  have  altered  such  as  had  been 
truly  found. 

*  Offices  regarJuiff  chattels,  lunvever,  are  nicre  offices  of  justriiction. 

jcct. 
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ject,  it  may  therefore  toties  quoties  reject ;  as  in  cases 
where,  for  the  sake  of  justice,  it  orders  depositions 
taken  in  perpetuam  ret  memariam  or  otherwise,  or 
documents  not  regularly  admissible,  to  be  read  and 
admitted  as  evidence  on  such  trials,  under  circum- 
stances where,  by  the  ordinary  rules  of  evidence, 
they  would  not  be  received.  That  being  so,  it 
seems  reasonable  that  the  sanctioned  immemorial 
course  of  practice  of  the  Court  in  this  respect  should 
be  regarded  as  at  least  equivalent  to  a  standing  rule 
to  that  effect ;  and  it  is  very  probable  that  on  such 
consideration  the  practice  was  at  first  founded. 


It  is  also  very  material  to  observe  the  nature  of 
the  affidavit  produced  on  such  occasions.  It  is  a  so^ 
lemn  deposition,of  a  very  special  and  particular  kind. 
The  materials  on  which  it  is  founded,  where  the 
object  of  it  is  a  debt  due  from  an  immediate  debtor 
of  the  Crown,  are  public  documents,  and  it  is  in  all 
such  cases  made  by  some  known  public  officer  em- 
ployed in  the  collection  of  the  revenue,  or  by  some 
official  person  connected  with  one  of  the  revenue 
boards,  or  belonging  to  the  office  of  a  Crown  soli- 
citor ^  for  the  commission  issued  for  the  purpose  of 
finding  debts  is  a  proceeding  used  only  in  case  of 
debts  due  to  the  Crown  immediately  by  simple  con- 
tract, as  for  money  had  and  received,  or  otherwise^ 
in  respect  of  the  public  revenue,  and  for  the  reco- 
very of  which,  when  thus  recorded,  a  Scire  facias^  or 
immediate  extent,  might  be  issued.  Where  the  affida- . 
vit  of  the  debt  due  to  the  Crown  is  made,  as  it  may 
be,  by  the  Crown  debtor  himself,  if,  in  consequence 
of  the  insolvency  of  his  debtor,  he  thereby  beconres 

the 
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the  less  able  to  pay  the  debt  due  from  himself  to 
the  King,  he  swears  that  he  is  indebted  to  the  King 
in  a  certain  sum  of  money ;  and  he  must  state  in 
the  affidavit,  particularly,  how,  by  what  means,  and 
on  what  account,  that  debt  became  due.   He  then 
swears  that  his  debtor  is  indebted  to  him  in  a  certain 
sum  of  money  generally,  without  stating  the  nature 
of  the  debt,  or  any  particulars  respecting  it.     He 
then  alleges  the  insolvency  of  his  debtor,  and  some 
fact  indicative  of  it,  and  concludes  with  the  usual 
quo  minus  averment.     In  the  first  case,  the  Crown 
debtor  first  charges  himself  on  oath  with  the  amount 
of  the  debt  due  to  the  King.     In  both  cases  the 
aflSdavit  must  state  fully  and  particularly,  in  the 
most  specific  and  authentic  manner  and  form,  the 
existence,  amount,  and  consideration  of  the  debt 
due  to  the  Crown.     An  inquisition  is  then  taken 
under  the  authority  of  a  commission  ;  and  an  ex- 
tent is  issued  on  the  inquisitioh  taken  and  return- 
ed thereon,  and  upon  producing  all  three  before 
the  Chancellor  of  the  Exchequer,  or  the  Chief,  or 
some  other  Baron,  the  fiat  for  an  extent  is  granted 
against  the  persons  found  by  the  inquisition  on  the 
return  of  the  commission  filed  of  record  to  be  in« 
debted  to  the  Crown. 
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But  whatever  may  be  the  general  doctrine  on  this 
point,  as  affecting  inquisitions  taken  on  extents  in 
general,  whether  in  chief  or  in  aid,  there  are  still, 
even  if  it  should  be  considered  that  the  objection 
does  attach  in  cases  of  extents  in  aid,  other  strong 
grounds,  for  excluding  it  in  cases  of  inquisitions  ' 
founded  on  commissions  or  extents  to  ^nd  debts^ 
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which  are  not  touched  by  the  objection.    Between 
'  the  former  and  the  latter  there  are  very  essential 
distinctions  in  many  important  respects.     Those 
distinctions,  in  order  to  understand  these  observ- 
ations arising  on  the  law  of  the  Court  of  Exchequer, 
a^  formerly  estabHshed  by  the  accustomed  usage 
though  now  shaken  and  indeed  altered  by  the  au- 
thority of  the  case  of  the  King  v.  Homblowerj  it  will 
l^e  materially  necessary  to  shew,  in  support  of  the 
proposition,  that  if  the  objection  on  which  the  de- 
cision in  the  King  v.  Homblower  was  founded  be 
valid,  as  applied  to  inquisitions  taken  on  extents  in 
aid  issued  on  inquisitions  taken  under  commissions 
to  6nd  debts,  it  still  ought  not  to  prevail  against  the 
prior  inquisitions  founded  on  those  commissions,  or 
on  extents  issued  merely  to  find  and  record  debts 
due  immediately  to  the  Crown  from  incompetent 
debtors,  and  from  insolvent  debtors  to  them.  What- 
ever  weight  there  may  be  in  the  objection  to  the 
proof  before  the  juiy  of  the  debt  due  from  the  debtor 
to  the  Crown's  debtor  being  made  merely  by  affida- 
vit in  the  case  of  an  adverse  extent  in  aid,  it  cannot 
be  on  any  principle  applied  to  the  first  proceeding 
in  use  by  the  course  of  the  Court  to  find  the  debt 
due  to  the  Crown  ;  because  the  nature  of  the  pro- 
ceeding  is  so  distinct  in  each  case  in  its  object  and 
result,  as  that  the  rules  which  regard  the  one  can- 
not apply,  on  the  reason  of  those  rules,  to  the  other. 


The  obvious  inherent  qualities  by  which  the  for- 
mer species  of  inquisition,  considered  both  with  re- 
gard to  its  nature  and  object,  is  distinguished  from 
the  latter,  iEire  sufficient  to  shew,  that  evidence 
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which  might  be  legally  admissible  in  one  case, 
could  not  be  properly  received  in  the  other.     By 
the  inquisition  on  a  commission,  or  on  an  extent  to 
find  debts,  it  is  never  required  to  find  or  seize  pro- 
perty, there  being  no  mandate  in  the  writ  directing 
that  to  be  done  by  the  Commissioners.   Such  inqui- 
sitions are  essentially  and  constitutionally  preroga- 
tive ex  parte  proceedings  between  the  Crown  and  its 
officers,  without  notice  to  or  communication  with  the 
party,  and  without  having  any  express  immediate 
object  consequent  on  the  finding  of  the  debt :  and 
as  cross  examination  or  adverse  proof  could  not  be 
admitted  for  any  purpose  of  such  an  inquisition, 
the  principle  of  utility  which  recommends  viva  voce 
testimony  in  cases  where  juries  are  to  determine 
between  parties,  cannot  be  insisted  on  in  such  in- 
quiries.    That  inquisitions  on  commissions  to  find 
debts  ^re  ex  parte  proceedings,  is  clear  from  this, 
that  notice  is  not  necessary  to  be  given,  and  con- 
sequently never  is  given,  to  the  party  whose  inte- 
rests the  measure  may  ultimately  seriously  affect. 
Inquisitions  taken  on  adverse  extents  in  chief  or 
extents  in  aid,  under  which  property  found  is  to  be 
returned  and  seized,  on  the  contrary,  it  may  be  said, 
are  not  ex  parte  measures  invariably  and  inherently, 
but  incidentally,  and  not  as  against  strangers  to  the 
proceeding  J  for  although,  as  the  cases  and  the  prac- 
tice shew,  notice  is  never  in  fact  given  of  the  tak- 
ing of  such  inquisitions,  that  arises  from  the  distinc- 
tion which  subsists  in  that  respect  also  between  the 
two  proceedings.     The  reason  why  notice  is  never 
•given  of  the  taking«of  an  inquisition  on  an  extent  in 
aid  is,  not  that  it  is  wholly  and  purely  an  ex  parte 
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proceeding,  and  therefore  not  necessary,  but  be^ 
cause  in  such  case  there  is  no  person  to  whom  no- 
tice could  be  particularly  addressed.  In  the  case  of 
the  King  v.  Bulley  and  Blommart  (e),  the  reason 
why  that  proceeding  is  in  fact  and  practice  carried 
on  ex  parte^  is  truly  stated.  The  Court  there  said, 
that  "  notice  in  this  case  (an  inquisition  on  an 
"  extent  in  aid)  cannot  be  given,  because  every 
**  body  may  be  concerned,  and  therefore  there  is 
**  nobody  particularly  to  give  notice  to.*'  That  ne- 
cessarily goes  to  admit,  that  if  there  were  any  one 
to  whom  notice  could  be  addressed,  it  ought  to  be 
given.  Consequently,  the  reason  why  notice  is.  not 
given  in  such  a  case,  is  not  because  it  is  an  ex  parte 
proceeding,  but  because  it  is  impossible  to  know 
to  whom  notice  is  to  be  given.  The  reason  given  in 
the  case  in  Bunhury  is  founded  upon  this — that  it 
cannot  be  anticipated  or  assumed,  that  on  an  ex- 
tent against  the  debtor  of  a  Crowi>  debtor,  the  pro- 
perty of  any  other  person  will  be  seized  ;  and  if  by 
accident  the  goods  of  another  should  unintentional- 
ly be  taken,  as  being  ostensibly  the  property  of  the 
party  against  whom  the  process  has  been  issued,  hi 
such  case  it  cannot  be  known  beforehand  who  may 
be  the  true  owner,  if  indeed  any  one  has  or  may 
urge  a  claim.  By  the  notice  alluded  to  in  that  case, 
therefore,  must  be  meant  the  notice  which  should 
protect  the  property  of  a  stranger  from  the  process 
against  the  Crown  debtor,  and  not  that  of  the  Crown 
debtor  himself;  for  it  would  be  absurd  to  require 
that  a  party  should  give  such  a  notice  to  another  as 
would  necessarily  imply  that  he  was  knowingly  about 

(O'Bunb.  23^.  ' 
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to  commit  a  tort  or  a  trespass.  In  the  case  cited, 
too,  it  might  be  suggested,  that  the  issuing  and 
execution  of  the  extent  in  aid,  and  the  inquisition 
on  which  it  is  founded  as  being  matter  of  record, 
would  perhaps  be  considered  notice  to  ail  the  world. 
Now  neither  of  those  reasons  exist  for  not  giving  no- 
tice of  inquisitions  to  be  taken  on  commissions  to 
find  the  King's  debts.  In  such  cases  the  commission 
is  not,  like  the  extent,  matter  of  notoriety  and  publi- 
city, nor  founded  on  a  previous  record,  and  there- 
fore cannot  be  notice  to  any  one.  In  the  inquisition 
directed  to  be  taken  by  such  writs,  too,  there  is  a 
particular  person,  and  a  particular  purpose,  desig- 
nated by  the  mandate,  to  whom,  and  of  which,  if  no- 
tice were  necessary,  or  if  the  party  were,  on  any 
principle,  legally  entitled  to  be  apprized  of  the  pro- 
ceeding, it  might  and  ought  to  be  given. 

In  practice,  therefore,  it  may  be  considered  as 
indisputable,  that  the  Jirst  proceeding  is  wholly  ej: 
parley  and  that  no  notice  is  necessary. 

It  is  equally  clear,  on  the  other  hand,  that  extents 
founded  on  inquisitions  are  not  in  their  nature  en- 
tirely ex  parte  proceedings  ;  but  that  strangers,  if 
they  come  by  any  accidental  means  to  a  knowledge 
of  the  proceeding,  may  come  in  and  establish  before 
the  jury  a  claim  of  property. 
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Anotlier  consideration  is,  that  the  persons  to 
whom  the  taking  of  the  inquisition  is  committed 
in  such  cases,  differ  altogether  from  each  other  in 
respect  of  the  nature  of  tlieir  appointment  and  au- 
thority 


34 


CAdES   IM   THB  EXCHEaUER, 


1822. 


Observa- 
tions on  the 

case  of 
The  Kino 
in  aid,  &c. 

V. 
HORN- 

dLoWBR. 


thority — ^their  power  and  the  matters  with  which 
they  are  charged. 

The  commissioners  appointed  by  the  commis- 
sion or  extents  to  find  debts  are  to  be  considered 
as  in  loco  Curtce^  and  as  representing  the  Court  of 
Exchequer,  clothed  with  a  judicial  character  in  the 
execution  of  the  writ  by  pursuing  the  inquiry  as  to 
the  Crown  debt  under  that  special  authority,  with- 
out  any  ulterior  object  expressed  or  consequent 
duty  to  perform  :  nor  are  they  armed  with  any  hos- 
tile or  adverse  power  by  the  commission,  to  seize 
any  property  found  in  the  result  of  the  inquiry 
on  the  return  of  the  commission.  The  Sheriff,  on 
the  other  hand,  proceeds,  in  the  execution  of  the 
process  of  extent,  to  take  the  inquisition  thereon  t;ir- 
tute  officii^  as  a  ministerial  officer.  It  is  his  duty  also 
to  execute  the  extent  adversely,  by  a  seizure  of  the 
goods  and  property,  which  those  by  whom  the  in- 
quiry is  to  be  prosecuted  shall  find  to  belong  to  the 
person  against  whom  the  process  is  awarded ;  for 
he  is  commanded  to  take  and  seize  into  the  King's 
hands  whatever  debts,  &c.  shall  be  found  to  be 
due.to  the  party,  a  subject,  from  other  subjects. 

The  commission  itself  is  issued  as  of  course  by 
the  clerk  in  court  for  the  Crown  in  the  Exchequer 
Office,  and  the  inquisition  taken  thereon  is  usually 
and  for  the  most  part  taken  in  Middlesex^  by  virtue 
of  the  prerogative  privilege,  in  whatever  part  of  the 
kingdom  the  debt  to  be  inquired  of  miy  have  arisen 
and  accrued  due  j  whereas  the  inquisition  on  an  ex- 
tent  is  tak^en  in  the  county  into  which  the  process 
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is  sent  addressed  to  the  Sheriff  for  execution,  and 
it  is  executed  there  before  the  Sheriff  of  such  county 
and  a  jury  of  his  bailiwick.  The  obvious  inconve- 
nience and  expense,  therefore,  of  producing  before 
a  Middlesea:  ]\iTy ^  a  collector  of  excise,  and  bankers 
to  whom  tliey  may  have  paid  the  King's  money,  from 
the  farthest  part  of  the  kingdom,  which  would  ma- 
terially obstruct  and  embarrass  the  proof  of  the 
debt  due  to  the  Crown,  is  a  strong  reason  for  per- 
mitting the  practice  to  prevail  in  one  case,  whereas 
no  such  reason  exists  in  the  other,  for  supplying 
the  oral  testimony  of  witnesses  who  are  most  pro- 
bably already  on  the  spot,  by  an  affidavit  or  written 
deposition,  however  solemn  and  authentic.  The  two 
inquisitions,  moreover,  are  taken  diverso  intuitu.  The 
object  of  an  inquisition  on  a  commission,  or  an  ex- 
tent to  find  debts,  is  to  put  the  Crown  debt  in  pais 
upon  record,  and  that  only :  that  is  not  the  object  of 
an  inquisition  on  an  extent  issued  on  the  return  of 
the  first  inquisition,  although  it  is  necessarily  the 
effect  of  \t  as  to  the  debt  due  to  the  Crown  debtor, 
for  the  Crown  does  not  proceed  against  the  debtor 
of  its  immediate  debtor  as  a  debtor  to  the  Crown  of 
record,  but  in  virtue  of  its  right  to  seize  the  debts 
due  to  its  recorded  debtor  as  part  of  his  available 
property*. 
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Considering,  therefore,  the  nature  and  object  of 
proceedings  under  extents  not  founded  on  judg- 
ments, which  are  merely  to  be  regarded  as  mesne 
process  to  bring  an  insolvent,  or  person  in  decayed 

*  Glib.  Treat,  on  Court  of  Exchequer,  p.  178. 
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circumstances,  into  Court  to  answer  the  Crown^s 
demand,  with  the  King's  hands  upon  his  insuffi- 
cient property  to  secure  the  King's  debt,  subject, 
however,  to  all  his  own  rights  as  against  the  Crown 
in  respect  of  it,  and  the  claims  of  all  other  persons 
thereon — considering  also  the  nature  and  objects  of 
the  jurisdiction  of  the  Court  of  Exchequer,  its  great 
powers  and  authority,  its  prerogative  promptitude 
in  exercising  that  jurisdiction,  tempered  by  the 
equitable  discretion  with  which,  in  consideration  of 
its  extraordinary  power,  it  is  invested  by  statute, 
and  the  subjection  and  controul  within  which,  in 
ever)^  stage  of  these  Crown  proceedings,  it  holds 
them,  and  restrains  their  injurious  operation — ^tbere 
appears  to  have  been,  in  regard  of  such  matters  at 
least,  sufficient  authority  in  the  Court  to  have  sane* 
tioned  the  old  practice  of  taking  inquisitions,  and* 
to  have  made  the  usage  in  that  respect  the  law  of 
the  Exchequer,    For  the  same  reasons,  on  the  otber 
hand,  the  Court  may  perhaps  have  equal  authority 
to  abolish  the  practice,  if  found  to  be  hurtful  or  in- 
convenient to  the  Crown  or  the  sul)ject.     All  that 
appears  to  have  been  wanted,  for  either  its  entire 
abolition  or  permanent  establishment,  is  the  publi- 
Qity  and  solemnity  of  a  promulgated  Rule  of  Court* 


Smith 
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Monday^ 
10th  June. 

Ox  shewing  cause  against  this  rule,  for  setting  it  is  now  a 
aside  an  award,  the  Court  observed  that  the  rule  court  that,  in 
did  not  state  the  grounds  on  which  it  had  been  ob-  shew  cause 
tained,  and,  referring  to  the  Master,  he  informed  iloaidnotbe 
them  that  it  was  not  the  course  of  this  Court  to  ^horTgroun^ 

I  on  which  they 

^O  SO.  are  applied  for 

and  obtained, 
shall  be  stated 

Mr.  Baron  Garrow  thereupon  suggested  to  the  ^®»^^' 
rest  of  the  Court  the  propriety  of  making  it  a  rule, 
that,  in  future,  that  should  be  required  to  be  done 
in  all  cases,  as  a  more  convenient  course,  and  ac- 
cording with  the  practice  of  the  Court  of  King's 
Bench,  founded  on  reason  and  good  sense. 

The  Court,  upon  that  suggestion,  adopted  the 
measure,  and  declared  that  it  should  henceforth  be 
considered  to  be  the  rule  of  this  Court. 
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A  remamdcr-  MARTIN  and  WUbraham  shewed  cause,  upon  the 
sold  property  merits,  agaiust  the  common  order  nisi  for  dissolv- 
by'whoin  mo-'  iog  the  injunction  which  had  been  obtained  in 
▼ancedVpay  this  case,  restraining  the  Defendant  from  further 
prcMingla-  proceeding  in  the  action  of  ejectment  which  had 
^7f^^'  been  brought  by  him  against  the  PlaintiiF,  or  bring- 
w^n^ii^  iog  aoy  other  action  against  the  Plaintiff,  for  the 
aright^to  MiT  recovery  of  possession  of  tlie  premf%^s  in  the  bill 

\f ith  tbe  con-      tY^pntinnpH 
cnrrenceofthc  mentioneu. 

tenant  for  life 
lor  Chat  por- 

S^on'a'd^STof      ^^^  substance  of  the  Plaintiff's  equity,  as  stated 

conveyance  is    Jq  tJjg  bill,  WaS  this  I— 
prepared,  to  ' 

nvliich  tbe  te- 
nants for  life 

and  remain-         Tkomas  Baker  by  his  will  devised  the  premises, 

der-men  are  "^ 

made  parties,   uDOH  trust,  to  permit  his  wifc  to  take  the  profits 

and  the  pur-  *  *  "^ ,        , 

chaser  takes     during  -her  life,  and  after  her  dece^lSe  to  permit  bis 

possession:  ^  n        n     ^       -r^    o       i 

gives  snch  an    sistcr,  Ann  Gravall,  the  wife  of  the  Defendant,  to 

equitable  title  , 

to  the  par-      take  the  rents,  issues  and  profits  during  her  life  ; 

ing  cleared  the  and  after  her  decease  he   devised  the  premises 

charge  to        equally  between  his  three  cousins,  James  Baker j 

nant  for  life"  WtlUam  Baker j  and  Henry  Baker ^  and  their  re- 
was  liable,  as  x«        1_    •  ^  •        ^    •  jt        -n    1 

to  establish  a  spcctivc  hcirs  as  tenants  in  common.  Ann  Baker ^ 
property,^  who  aftcrwards  married  Daniel  Baker j  entered  into 
wiiiVo?°ctby  the  possession  and  receipt  of  the  rents  and  profits. 
t^an"t  foVnfe  The  bill  then  stated  that  in  1 8 1 5,  the  wall  and  bank 
f^"by  ;?^^tt^-  which  formed  the  boundary  of  the  lands  devised, 
^^s'J^bn^Sl!*  adjoining  to  and  on  the  side  of  the  river  Severn^ 

til  the  cause  Viq/I 

shall  be  finaUy  "*"» 

determined  on 

the  hearing,  whatever  case  may  be  made  by  the  answer  on  merits  stated  on  the  part  of  the 
defendant  inequity. 
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down,  and  washed  away ;  and  that  at  a  Court  of  ludlow 
Sewers  a  presentment  was  made  by  the  Jury  to  grayall. 
that  effect ;  and  they  also  found  that  Daniel  Baker^ 
by  reason  of  his  tenure  ought,  at  his  costs  and 
charges^  to  repair  the  wall  and  bank.  By  various 
presentments  it  had  been  found  that  the  costs  and 
charges  of  the  necessary  repairs  amounted  to 
2,543/.,  and  under  them  the  property  was  assessed 
at  that  sun)  ^  which  exceeded  the  value  of  the  es« 
tates  for  life  of  Ann  Baker.  Baker  and  Grayall 
therefore  declined  to  pay  such  sums,  and  it  was 
thereupon  agreed  between  Baker  and  Grayallj  and 
their  wives,  and  the  Bakers  (the  remainder-men), 
that  the  possession  of  the  premises  should  be  deli- 
VCTcd  to  them  (the  Bakers)^  upon  their  indemnify- 
ing the  other  parties  against  all  fines,  costs,  charges 
and  expenses  incident  upon  the  presentments.  An 
agreement  was  afterwards  signed  by  Thomas  StokeSy 
the  then  solicitor  acting  for  Grayall  and  his  wife, 
for  the  purpose  of  expressing  their  concurrence  in 
that  arrangement ;  and  it  was  thereby  agreed  that 
Baker  should  give  up  the  estate  comprising,  &c., 
being  indemnified,  &c.  It  was  then  stated  by  the 
bill,  that  on  the  15th  of  March  181 7}  the  Bakers, 
for  the  purpose  of  discharging  some  part  of  the  ex- 
penses which  had  been  incurred  in  the  building  or 
repairing  the  wall  and  bank,  agreed  with  James 
Cawthamy  the  mason,  to  whom  the  sum  of  1,300/.  ~^ 

bad  become  due  on  account  of  a  part  of  the  build- 
ing and  repairs  done. by  him,  for  the  sale  of  the 
messuage  and  lands  thereinafter  mentioned  (a  part 
of  the  devised  property)  to  him  for  the  sum  of 

1,200/., 


60  CASSS  IN   THE   EXCHEQUER, 

l825J.  1,200/.,  part  of  said  sum  of  l^OOU  That  agree- 
LunLow  ment  was  reduced  into  writing,  and  signed  by  the 
ORAYitL  Bakers^  Canihomy  and  Grayall  and  his  wife.  After- 
wards further  expenses  to  a  very  large  amount  hav- 
ing been  incurred,  it  was  stated  to  have  become  ne* 
cessary  that  the  remainder  of  the  premises  should 
be  sold,  and  that  the  Bakers  having  authority  for 
^he  sale,  contracted  by  an  agreement,  dated  6th 
September  1817,  for  themselves  and  Grayall  and  his 
wife,  who  were  said  to  have  abandoned  their  inte- 
rest in  the  premises  as  subject  to  the  said  charges 
so  exceeding  the  value,  &c.  as  well  for  the  sale  to 
the  Plaintiff  of  such  of  the  premises  as  were  not  in- 
cluded in  the  agreement  with  Cawthom^  as  for  the 
sale  of  their  right,  title,  and  interest  in  reversion, 
expectant  upon  the  deaths  of  Ann  Baker^  and  Ann 
Grayall^  in  certain  other  hereditaments  devised  by 
the  said  will,  in  consideration  of  4,000/.  to  be  paid 
by  the  Plaintiff  to  the  Bakers^  and  of  the  sums  of 
1,690/.  and  850/.  to  be  also  paid  by  him  in  dis- 
charge of  certain  mortgages.  Such  agreement  be- 
tween the  Plaintiff  and  the  Bakers  was  reduced 
into  writing  and  signed  by  them  respectively ;  and 
Grayall  and  his  wife  were  also  named  therein  as 
parties  thereto :  and  it  was  thereby  in  considera- 
tion of  the  sum  of  55.  paid  to  Grayall  and  his  wife, 
and  of  1,000/.  paid  by  Plaintiff  to  the  Bakers^  on  the 
part  of  Grflya// and  his  wife,  and  the  Bakers j  agreed 
to  sell  to  the  Plaintiff,  his  appointees,  heirs  and 
assigns,  and  at  their  expense  to  make  out  a  good 
title  to  the  premises,  in  all  which,  with  the  pre- 
mises contracted  to  be  sold  to  Cawthom^  Ann  Bo- 
ker  and  Ann  Grayall  were  therein  mentioned  to 

have 
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liave  agreed,  for  certain  valuable  considerations,  to  1^^- 
relinquish  their  several  estates  for  life  to  the  Bakers^  lldlow 
and,  for  the  considerations  aforesaid,  the  Bakers  grayalu 
agreed  to  sell  to  Plaintiff  all  their  right,  &c.  in  re- 
version therein  on  the  death  of  the  survivor  o^  Ann 
Baker  and  Ann  Gray  all.  It  was  then  stated,  that 
the  Plaintiff  having  paid  160/.  in  part  of  the  said 
purchase-money  of  1,060/.,  agreed  to  pay  the  re- 
maining 900/.  upon  having  a  conveyance  made  to 
him  on  the  21st  o{ December  then  next;  that  in  pur- 
suance of  the  several  agreements  the  Plaintiff  caused 
the  draft  of  an  indenture  of  release  to  be  prepared, 
whereby  in  consideration  of  the  sums  of  160/.  and 
900/.  therein  mentioned  to  be  paid  by  Plaintiff'  to 
Cm£7Aorw,  and  of  a  release  therein  contained  of 
Grayall  and  his  wife,  and  the  Bakers^  for  the  debt 
of  1,200/.  mentioned  in  the  agreement  of  the  13th 
of  March  1817,  by  Cawthorn  ;  and  of  4,000/.  men- 
tioned to  be  paid  by  the  Plaintifl*  to  the  Bakers^  and 
by  their  direction,  and  of  the  sums  of  1,690/.  and  ^ 
850/.  to  be  further  paid  according  to  the  covenants 
on  the  part  of  Plaintiff,  and  of  the  sea  wall  having 
been  repaired,  and  the  presentments  taken  off  at  the 
costs  of  BakerSj  they.  Baker  and  his  wife,  Grayall 
and  his  wife,  and  the  Bakers,  and  Cawthorn,  with 
other  necessary  parties  were  expressed  to  release 
and  convey  the  premises  devised  by  the  will  of  T/to- 
masBaker,?i\\A  comprised  in  the  several  agreements 
to  Williain  Perry ^  his  heirs,  and  assigns,  to  tiffe 
use  of  Plaintiff,  his  appointees,  heirs,'  and  assigns. 
In  the  draft  of  the  release  was  inserted  a  covenant 
from  Daniel  Baker  for  himself  and  Ann  his  wife, 
and  by  Grayall  and  his  wife,  to  levy  fines  for  the 

further 
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1822.  further  assurance  of  the  premises.  That  draft  was 
Ludlow  Submitted  to  the  solicitors  of  the  respective  parties, 
Orayall.  ft^d  amongst  others,  to  George  Strickland^  who 
had  succeeded  Stokes^  and  then  acted  as  the  so- 
licitor for  Gren/aH  and  his  wife,  and  was  also  the 
solicitor  for  Daniel  Baker  and  his  wife;  and  he 
perused  and  approved  of  it,  and  wrote  thereon  and 
signed  his  approval.  Strickland  afterwards  wrote 
a  letter  on  the  subject  of  the  conveyance  from  the 
parties  for  whom  he  was  concerned,  in  August  1818, 
wherein  he  stated  that  if  Grayall  SLud  his  wife  were 
liable  to  any  expenses  of  repairs  of  the  wall,  under 
the  contract  with  Cawthorrij  they  would  expect  that 
liability  to  be  removed  by  the  Bakers.  The  con- 
veyance was  afterwards  executed  by  Daniel  Baker, 
the  Bakers  J  Cawthom^  and  all  the  other  parties  there- 
to, except  Ann  Baker  ^  and  Gray  all  and  his  wife. 
The  Plaintiff  paid  the  sums  of  money  to  be  paid  by 
him  upon  the  execution,  a  large  proportion  of  which 
was  applied  to  the  payment  of  the  expenses  of  build- 
ing and  repairing  the  sea  wall  and  bank.  The  plain- 
tiff was  thereupon  let  into  the  possession  and  re- 
ceipt of  the  rents  and  profits,  and  had  ever  since  con- 
tinued in  such  possession ;  Ann  Baker  died  in  Jubf 
1817*  Under  these  circumstances  the  bill  charged, 
that  although  the  said  conveyance  was  not  executed, 
nor  any  fine  sur  concesserunt  levied  pursuant  to  the 
covenant  therein  contained,  by  Ann  Baker  or  Gray^ 
a// and  his  wife,  yet  under  the  said  agreements,  and 
by  the  paynient  of  the  expenses  of  the  building  and 
repairing  the  wall  and  bank,  the  Bakers  and  Cotv- 
thorn  had  become  entitled  to  the  beneficial  interest 
of  Arm  Baker,  and  Ann  Gra^all,  or  William  Gray- 

all 
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aU  in  her  right,  in  the  premises  conveyed  to,  or  for       18^- 
the  use  of  the  Plaintiff;  and  that  the  Plaintiff,  after     lcdlow 
such  conveyance,  became  entitled  in  like  manner     grayall. 
thereto,  and  had  thitherto  holden  the  possession 
of  tlie  premises  accordingly. 

It  was  thereupon  prayed  that  the  Defendant  might 
set  forth  a  list  or  schedule  of  all  such  letters,  ac- 
counts, statements,  bills  of  costs,  receipts,  papers, 
and  writings  being  in  his  possession,  or  that  of 
Strickland  his  solicitor,  and  might  produce  &c. 
for  the  usual  purposes :  that  it  might  be  declared 
that  the  Bakers  became  entitled  to  the  possession 
of  the  premises,  as  well  against  Daniel  Baker  and 
Arm  his  wife,  as  against  the  Defendant,  in  consider- 
ation   &c.  : — ^that   the  Plaintiff  as   claiming   and 
being  entitled  to  the  said  hereditaments,  through 
them  might  be  declared  to  be  in  like  manner  en- 
titled to  the  possession  thereof,  as  against  the  De- 
fendant; and  that  the  Defendant  might  be   re- 
strained from  proceeding  in  the  action  of  eject- 
ment, and  from  commencing  any  other  action,  or 
taking  any  other  proceedings  at  law  for  recovering 
the  possession,  or  for  disturbing  the  Plaintiff  in 
the  possession  : — that  the  agreements  of  the  13th 
of  Jti/y  18  J  6,  and  the  11th  of  March  1817,  and 
the  6th  day  of  September  1817,  might  be  decreed 
to  be  specifically  performed  and  carried  into  exe- 
cution by  the   Defendant : — that  the  Defendant 
might  be  decreed  to  execute,  and  to  procure  the 
said  Ann  Grayall  to  execute  the  conveyance,  the 
drafl  of  which  had  been  approved,  as  mentioned  in 
the  bill ;  and  to  levy  a  fine  &c.,  according  to  the 

covenant 
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1822.       covenant  therein  contained,  on  their  part,  or  that 
Ludlow     it  may  be  referred  to  the  said  Master  to  settle  and 
Gbayaix*    approve  of  a  proper  conveyance  from  the  said  De* 
fendants  to  Plaintiff, 

•  * 

TheDefendant  in  his  answer  denied  that  heand  his 

were  unwilling,  or  declined  to  pay  their  proportion 
of  the  several  sums  assessed,  but  admitted  that  they 
were  unwilling  to  pay  the  whole  amount  of  the  as- 
sessments, being  liable  only  to  keep  down,  during 
the  life  of  Ann  Grayall^  the  interest  of  such  princi- 
pal sum  of  money  as  might  have  been  properly  ex- 
pended in  effecting  the  repairs  of  the  sea  wall.  He 
denied  that  it  was  ever  agreed  that  the  possession 
of  the  premises  should  be  delivered  to  the  Bakers 
upon  their  indemnifying  the  tenants  for  life  against 
all  expenses  incident  upon  the  presentments,  or  that 
the  written  agreement  in  the  bill  mentioned,  be« 
tween  the  Bakers  (if  in  fact  any  such  agreement 
existed),  was  signed  by  Stokes  under  any  authority 
from  the  Defendant  and  his  wife,  or  by  their  con- 
currence or  consent ;  or  that  Slokes  had  any  power 
or  authority  from  them  to  sign  any  such  agree- 
ment, or  that  he  was  at  the  time  their  solicitor,  save 
only  that  he  was  employed  by  them  and  by  the  Ba^ 
kers  jointly,  to  exhibit  a  bill  against  Daniel  Baker 
and  others  :  and  alleged  that  he  was  not  generally 
employed  by  them  as  their  attorney,  and  bad  nei«> 
ther  any  general  or  special  authority  to  sign  on  their 
behalf  any  agreement.  It  was  also  submitted,  that 
the  agreement  mentioned  in  the  bill  was  not  a  valid, 
legal,  or  binding  contract  as  against  the  Defendants, 
as  Ann  Grayall  was  at  the  time  a  married  woman, 

and 
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tad  that,  not  being  such  a  contract  as  is  required  by  1822, 
the  statute  of  frauds,  it  could  not  be  enforced  in  ludlow 
Equity.  The  Defendant  denied  that  it  became  ne-  ORAVAiXi 
cessary  for  defraying  the  assessments,  that  the  re- 
mainder of  the  premises  devised  should  be  sold ;  or 
that  the  Bakers^  br  any  bf  them  had  authority 
^ther  under  the  alleged  agreement  of  the  SOth  of 
Jub/y  1816,  or  in  respect  of  the  purpose  for  which 
the  sale  was  made,  or  dtherwisb  to  enter  into  such 
contract  on  behalf  of  the  Defendant :  and  that  he 
had  abandoned  his  interest  in  the  premises,  or  had 
ever  signed  any  siich  agreement,  tt  was  also  de- 
nied that  Strickland  had  isacceeded  Stokes  as  the 
Defendant's  solicitor,  exbept  for  certain  purposes 
taentionedin  the  answer,  in  proof  of  which  he  refei'- 
red  to  Stokes^s  bill  of  costs  delivered  to  him :  and  he 
alleged  that  Strickland  had  no  general  power  or  au- 
thority to  act  for  him,  and  that  he  had  no  special 
authority  to  act  in  respect  of  the  sale  of  the  De- 
fendant's interest  in  the  said  estate — that  Stride^' 
land  was  the  attorney  of  Darnel  Baker  and  his  wife ; 
and  that  if  he  did  in  fact  write  or  signify  his  ap- 
proval of  the  drafl,  he  did  so  under  some  mistake 
or  misapprehension,  as  the  Defendant  never  gaVe 
him  any  authority  to  do  so. 

Roupeltj  in  support  bf  the  order  for  dissolving 
the  injunction,  submitted  that  in  this  case  there 
Iras  no  privity  between  the  Plaintiff  and  Defend-  ' 

ant,  and  that  whatever  contract  the  Plaintiff  might 
have  entered  into  with  other  persons,  as  to  the  othef 
tenant  for  life  or  those  in  remainder,  there  was 
nothing  to  bind  Gray  all;  and  he  ought  nbt  to  b^ 

F  kept 
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1822.       kept  out  of  possession  of  his  estate,  because  money 
Ludlow      which  he  might  or  might  not  be  liable  to  pay,  had 

Mm 

grayall.    been  paid  by  another  person  without  his  consent. 

Richards,  Chief  Baron^  relieving  the  counsel 
for  the  Plaintiff — The  great  difficulty  is,  that  it  is 
not  denied  that  a  considerable  sum  of  money  due 
in  respect  of  this  property  from  persons  who  were 
liable  to  pay  it  ralione  tenurce  was,  in  fact,  paid  by 
the  Plaintiff,  in  consideration  of  having  the  estate  ; 
and  it  is  clear,  that  any  one  placing  himself  in  the 
situation  of  a  party  entitled  to  the  property,  and 
liable  to  be  first  called  on  to  pay  off  a  burthen  on 
it,  by  discharging  it  must  also  be  considered  in 
equity  as  in  his  situation,  also,  in  respect  of  the 
title  to  hold  it.  Without  therefore  saying,  whe- 
ther the  agreement  relied  on  can  be  made  out 
or  not,  or  what  may  be  the  efiect  of  it,  that  is 
quite  sufficient  ground  for  us  to  interfere  at  pre- 
sent, to  prevent  the  possession  being  changed.  The 
Plaintiff,  supposing  him  to  be  a  perfect  stranger, 
has  paid  a  large  sum  of  money,  to  the  payment  of 
which  the  defendant  was  liable,  and  on  that  con- 
sideration he  claims  a  right  to  keep  possession  of 
the  property.  The  Defendant  certainly  had  a  right 
to  bring  the  ejectment ;  but  the  Plaintiff  had  an 
equal  right  to  file  this  bill.  It  prays  a  specific 
performance  of  an  alleged  agreement.  Whether 
there  was  any  such  or  not,  or  whether  it  were 
valid,  is  a  question  for  another  stage  of  this  pro- 
ceeding. Enough  appears  for  the  present  on  the 
bill  and  answer,  to  authorize  us  to  prevent  as  yet 
at  least  any  ichange  of  possession.     The  principal 

ground 
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ground  on  which  I  proceed  is,  that  it  is  clear  that       18S3- 
an  existing  charge  on  the  property  has  been  dis-     ludlow 
charged  by  the  Plaintiff,  and  that  the  Defendant  has    orayall. 
had  the  benefit  of  that  discharge.     The  Plaintiff 
has  therefore  an  undoubted  lien  at  least,  and,  from 
the  result  of  his  dealing  with  the  Bakers^  is  in  a 
situation  to  be  entitled  to  be  considered  under  all 
the  circumstances  as  a  mortgagee  as  against  the 
Defendant. 

The  question,  whether  the  Defendant  is  only,  as 
he  says,  liable  to  keep  down  the  interest,  must  be 
discussed  in  a  more  formal  manner;  but  in  the 
mean  time,  we  can  not  suffer  him  to  turn  the  Plain-* 
tiff  out  of  possession,  by  the  effect  of  the  proceed- 
ings at  law,  merely  because  his  title  is  only  an  equit- 
able one,  when  it  is  not  denied  that  he  or  the  Bcu 
kers^  through  his  means,  have  cleared  the  Defend- 
ant's estate  from  the  charges  to  which  it  was  un« 
doubtedly  subject. 

Graham,  Baron.  It  is  clear,  that  some  agree* 
ment  must  necessarily  have  taken  place  between 
Graj/all  and  the  Bakers^  in  consequence  of  the 
enormous  and  pressing  incumbrances  upon  the  pro- 
per^;  and  the  agreement  with  Cawthorn  shews 
that  Grayall  kit  himself  unequal  to  the  burthen  of 
the  charge,  and  incapable  alone  of  meeting  the 
heavy  demands  made  on  him  in  respect  of  it.  If  so, 
it  would  be  un&ir  to  deprive  the  person,  by  whom 
the  money  has  been  advanced  to  meet  the  exigen-' 
des  of  the  occasion,  of  the  possession  of  the  pra« 

perty,  on  the  faith  of  which  he  paid  off  the  charge^ 

F  2  Whatever 
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Ludlow 

V. 

Grayall. 
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Whatever  questions  there  may  be  respecting  the^ 
rights  of  the  parties,  they  will  still  remain  to  be 
formally  investigated,  \i^hen  the  Defendant  may 
establish  his  case  by  evidence.  For  the  present,  I 
have  no  hesitation  in  saying  the  injunction  must 
be  continued^ 


Wood  and  Garrow,  BaronSy  expressed  them-» 
selves  of  the  same  opinion. 

Order  discharged  :  Injunction  continued. 

It  Was  suggested,  that  the  Defendant  might  still 
be  permitted  to  enter  up  his  judgment,  to  which 
the  Cotirt  assented. 


TWsddy, 
tlth  Jmu. 


In  the  afATTER  OF  W.-  I.  Clement.* 


tiSS  Sf  wh2r  -P^^  TT  now  moved,  in  pursuance  of  notice  to  the 
triS^ofMin^tf  Attorney  and  Solicitor  General  and  the  Solicitor 
erlkldict^^"  of  the  Treasury,  for  a  rule  to  shew  cause  "  why 
for  the  same     <«  William  IfineU  Clement  should  not  be  discharfired 

offence  at  a  o 

Coort  of  gene* 

ral  Gaol-delivery,  after  an  order  had  been  promulgated  by  tlie  Court  prohibiting  such  pab- 
lication  until  all  the  trials  should  be  concluded,  is  a  contempt  of  Court,  and  punishable 
by  impriaomnent  or  ftne :  and  if  the  offending  party  being  souHnoned  to  attend  the  Court 
to  answer  for  the  contempt,  by  order  issued  for  that  purpose,  should  uot  appear,  the  Court 
lias  power  to  impose  a  fine  on  him  in  hi»  absence. 

Service  of  such  an  order,  by  leaving  it  with  the  servant  of  the  party,  (who  was  printer, 
publisher^  and  sole  proprietor  of  a  newspaper),  at  the  newspaper  ofiice,  is  good  service. 

The  Court  of  general  Gaol-delivery  has  jurisdiction  to  make  sndi  orders :  and  the  Court 
of  Exchequer  rerased  to  grant  a  rule  Nisi  for  the  discharge  of  a  party  from  such  a  fine,  on 
an  application  made  to  them  for  that  purpose,  after  it  had  l>een  estreated  into  the  lilx- 
chequer,  on  the  ground  of  the  illegality  of  the  proceeding ;  holding  that  the  fine  might 
legally  be  imposed,  and  that  the  present  was  a  fit  case  for  the  imposition  of  such  a  fine. 

*  See  the  case  of  the  King  v,  Clement,  4  Baroew.  and  Aid.  218. 
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^  from  a  certain  fine  of  500/L,  (imposed  by  the       ^822. 
**  Court  for  the  delivery  of  the  King's  gaol  of  in  the  matter 
**  Newgate,  holden  for  the  county  of  Middlesex,     clbmemV. 
^  by  adjournment,    at    Justice-Hali   in  the  Old 
Bailejfj  in  the  suburbs  of  the  city  of  London^ 
on  the  28th  of  April,  1 820,  upon  the  applicant, 
as  the  printer,  publisher,  and  proprietor,  of  the 
Observer  newspaper,  for  unlawfully  and  con- 
temptuously printing  and  publishing,  in  the  said 
newspaper,  the  trials  of  Arthur  Thisllewood  and  - 
^  James  Ings,  for  high  treason,  pending  the  pro- 
^'  ceedings  against  John  Thomas  Brunt  and  others, 
^  who  were  included  in  the  same  indictment  with 
•*  the  said  Arthur  TMstlewood  and  James  Ings^  for 
**  the  same  high  treason,  contrary  to  the  order*  of 
**  the  said  Court  of  delivery  of  the  King's  gaol 

«  of 

•  The  sereral  orders  were,  as  follows : — 

[order  op  prohibition.] 

Middlesex. — At  the  delivery  of  the  King's  gaol  of  Newgate 
holden  for  the  county  of  Middlesex  (by  adjournment)  at  Jus- 
tice-Hall in  the  Old  Bailey,  in  the  Suburbs  of  the  city  of  Lon» 
don,  on  Monday  the  I7th  day  of  April  1820;— 

It  is  ordered  that  no  publication  shall  be  made  of  the  pro- 
ceedings of  this  Court,  on  this  or  any  other  day,  until  the 
whole  of  the  trials  of  the  prisoner  Arthur  Thisilcxvood  and 
>he  other  prisoners  included  with  him  in  an  indictment 
against  them,  in  this  Couil,  for  high  treason,  shall  be 
brought  to  a  conclusion. 

By  the  Court. 

[order  imposing  fine.] 

Middlesex. — At  the  delivery  of  the  King's  gaol  of  Newgate, 
Mdeo  foftlb«  county  of  MiddUicx  (by  adjournment)  at  Jus- 
tice* 
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1823.       <<  of  Newgate,  which  fine  had  been  estreated  unta 

In  tbe matter  *'  His  Majesty's  Exchequer,)  and  all  orders  relating 

Clbjiiii't.    "  thereto" — on  either  or  both  of  the  two  following 

grounds : — 

lice-Hall,  in  the  Old  Bailey,  m  the  suburbs  of  the  city  of  Lon- 
don,  on  Friday  the  38th  day  of  April  1820;— 

On  reading  the  order  of  this  Court,  made  the  ll'th  day  of 
this  instant  April,  and  a  certain  order  of  this  Court,  made 
on  tbe  25th  day  of  this  instant,  whereby,  on  the  motion  of 
Mr.  Attorney  General,  and  on  reading  the  affidavit  of 
George  Holditch  and  Elijah  lAtehfield,  and  certain  ex- 
hibits thereunto  annexed,  it  was  ordered,  that  William 
Irmel  Clement,  the  printer,  publisher,  and  proprietor  of  a 
certain  newspaper  called  the  Observer,  do  attend  this  Court 
on  Friday  next,  the  28th  instant,  at  the  hour  of  nine  in  the 
morning  precisely,  to  answer  for  unlawfully  and  contemp- 
tuously printing  and  publishing,  in  the  said  newspaper, 
the  trials  of  Arthur  Thistlewood  and  James  Ings,  for  high 
treason,  pending  tbe  proceedings  against  John  TAoma* 
Brunt  and  others,  who  were  included  in  tbe  same  indict- 
ment with  the  said  Arthur  Thistlewood  and  James  Ings, 
for  the  same  high  treasons,  contrary  to  the  order  of  this 
Court,  and  to  the  obstruction  of  public  justice ;  and  on 
reading  the  affidavit  of  Elijah  Litchfield  of  the  due  service 
of  the  said  last  mentioned  order  on  the  said  William  Innell 
Clement:  and  the  said  William  Innell  Clement  being  so- 
lemnly called,  not  appearing ;  and  the  offence  mentioned 
In  the  said  last  mentioned  order  being  fully  proved  on 
oath  against  the  said  William  Innell  Clement,  it  is  ordered, 
that  the  said  William  Innell  Clement  do,  for  the  said  ofience, 
pay  to  our  Lord  tbe  King  a  fine  of  500/. 

By  the  Court. 

[ORDEH  FOR  THE  APPEARANCE  OF  THE  PARTY,  AD  RESPONDENDUM.} 

Middlesex. — At  the  delivery  of  the  King's  gaol  of  Newgate, 
holden  for  the  county  of  Middlesex  (by  adjournment)  at  Jus- 
tice* 
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grounds : — ^first,  that  the  orders  were  illegal :  and,       ^822. 
secondly,  that  the  fine  imposed  was  excessive.  in  the  matter 

of  W.  I, 


Clemimt. 


(^It  was  made  part  of  the  application,  that  the  fo- 
reign Apposerofthe  Court  of  Exchequer,  might  be 
directed,  in  the  mean  time,  to  suspend  his  judgment 
on  the  said  fine,  and  not  fiirther  proceed  therein.] 

The  affidavit  of  Clement  on  which  the  motion 
was  founded,  stated,  that  he  had  heard,  that  on 
Monday  the  17th  of  April  1820,  Arthur  Thistle^ 
wood  was  put  upon  his  trial  at  the  Justice-Hall  in 
the  Old  Bailey  J  upon  an  indictment  charging  him 
with  the  crime  of  high  treason ;  and  that  the  Lord 

tice-Hall,  in  the  Old  Bailey,  in  the  suburbs  of  the  city  ofLon- 
dm,  on  Tuesday  the  25th  day  of  April  1820;— 

On  the  motion  of  Mr.  Attorney  General,  and  on  reading 
the  affidavits  of  George  Holditch  and  Elijah  Litcl\field,  and 
certain  exhibits  thereunto  annexed,  it  is  ordered,  that 
WUliam  Innell  Clement,  the  printer,  publisher,  and  pro- 
prietor of  a  certain  newspaper  called  the  Observer,  do  at- 
tend the  Court  on  Friday  next  the  28lh  instant,  at  the 
hour  of  nine  in  the  morning  precisely,  to  answer  for  un- 
lawfully and  contemptuously  printing  and  publishing,  in 
the  said  newspaper,  the  triak  of  Arthur  Thistlewood  and 
James  2ngs  for  high  treason,  pending  the  proceedings 
against  John  Thomas  Brunt  and  others,  who  were  included 
in  the  said  indictment  with  the  said  Arthur  Thistletvood 
and  Jatnes  Ings,  for  the  same  high  treason,  contrary  to  the 
order  of  this  Court,  and  to  the  obstruction  of  public  justice 

By  the  Court. 

Thomas  Shelton, 

Clerk  of  the  said  Session 

of  Gaol  Delivery  m 

Chief 
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1822.  Chief  Justice  of  His  Migesty's  Court  of  King'sBench 
In  the  matter  at  Westminster,  then  being  one  of  the  Justices 
cUmsmt.  or  Commissioners  before  whom  the  said  Arthur 
ThisUewood  was  tried,  before  the  commeqcement 
of  t;he  said  trial,  made  tp  the  persons  then  as^ 
s^n^bled  in  the  said  Justice-Hall,  upon  occasion  of 
the  said  trial,  the  following  statement  in  terms :— « 
^^  As  there  are  several  persons  charged  with  the 
*<  o^eqce  of  higli  treason  by  this  indictment,  whose 
^*  trials  are  likely  to  be  taken  one  after  another, 
*^  I  think  it  necessary  strictly  to  prohibit  the  pub- 
<'  lication  of  the  proceedings  of  this  or  any  other 
^*  day,  until  the  whole  of  the  trials  shall  be  brought 
^^  to  a  conclusion ;  and  it  is  expected  that  all 
^^  persons,  therefore,  will  attend  to  this  admoni- 

*•  TION*/' 

The  Deponent  further  stated,  that  he  had  heard 
and  believed  that  the  trial  of  the  said  Arthur 
Thistlewood  was  concluded  on  Wednesday  the 
1 9th  day  of  the  said  month  of  April ;  and  that 
James  Ings  was  afterwards,  at  the  same  place, 
tried  for  and  convicted  of  the  same  offence,  on 
the  22d — that  on  the  Sunday  next  (the  2Sd)  follow*) 
ing  the  conclusion  of  the  last  mentioned  trial,  the 
Deponent  did  publish  in  the  Observer^  whereof  he 
was  printer,  publisher,  and  proprietor,  a  fair,  true, 
and  impartial  account  of  the  proceedings  and  evi- 
dence publicly  had  and  produced  in  open  Court, 
upon  occasion  of  the  said  trials — that  on  Tuesday 
the  25th  of  April,  the  Deponent  departed  from  Lon- 

*  In  Gurney*s  Account  of  thit  Trial,  vol.  i.  p.  46.  the  words 
fire,  "  will  observe  this  injunction." 

don^ 


TRINITY  TERM,    S  GEO*   IV4  73 

ioHj  pursuant  to  an  intention  sometime  previously       1823. 
formed,  and  not  with  a  view  of  avoiding  any  legal  in  the  matter 
proceedings  whatever  that  might  be  resorted  to     clement. 
against  him;  and  that,  after  visiting  several  places 
in  the  county  of  Kent^  he  arrived  at  Faoersham  on 
Friday  the  28th,  where,  on  the  following  day,  he 
saw,  in  a  public  newspaper,  an  account  of  the  sen- 
tences passed  on  the  prisoners  Thistlewood  and 
IngSy  and  that  he  himself  had  been  ordered  by  the 
Court  to  pay  500/.  to  His  M^esty,  as  a  fine  for  a 
contempt  of  Court;  and  that  that  was  the  first 
intimation  the  Deponent  had  of  any  such  proceed- 
ing having  been  taken  in  the  Court  against  him 
for  the  alleged  ofience  of  publishing  the  trials—* 
that  he  immediately  left  Faversham^  and  arrived  in 
London  in  the  evening  of  Saturday  the  29th,  and 
was  then,  and  not  before,  apprised  that  a  paper 
writing  (the  order  imposing  the  fine,  which  was 
annexed  to  the  affidavit)  had,  in  the  afternoon  of 
Wednesday  the  26th,  been  served  at  the  office  of 
deponent  in  the  Strand;    and  that  he  was  not 
served  with  any  order  of  the  Court  of  Gaol-de- 
livery at  Newgate,  nor  was  any  order,  other  than 
and  except  the  said  order  or  paper  writing,  left  for 
him,  or  served  at  his  office  or  dwelling-house* 

The  Deponent's  servant  (who  joined  in  the  affi- 
davit) corroborated  the  statement  of  the  paper 
having  been  left  at  the  Deponent  Clemenfs  office, 
during  his  said  absence. 

It  was  also  sworn  by  Clement  in  the  same  affida- 
vit, tfiat  the  saidjine  had  lately  been  estreated  into 

His 
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1822.  Jlis  Mqjesty^s  Court  qf  Exchequer^  and  that  the  samei 
In  the  matter  'Okis  clomed  hf  OT  ofi  the  bcfudf  of  the  Dwhy  of 
QxMKMT.  Lancaster,  and  that  it  was  intended  to  issue  process 
thereon  against  the  deponent^  his  estate  and  effects  f 
that  he  had  been  advised,  and  believed,  that  the 
order  of  prohibition  respecting  the  publication  of 
the  said  trials,  and  the  subsequent  qrders  relating 
to  him  and  the  said  fine,  were  contrary  to  law ;  and 
that  the  said  fine  so  ordered  to  be  paid  by  him  was, 
in  amount,  excessive. 

dementis  Solicitor  stated,  in  the  same  afiidavit, 
that  he  had  frequently  applied  to  the  Clerk  of  the 
session  of  gaol  delivery  at  Newgate,  to  inspect 
and  procure  a  copy  of  the  order  of  Court  referred 
to  in  the  order  [imposing  the  fine];  and  that  the 
Clerk  of  the  session  informed  him,  upon  every 
occasion  of  such  applications,  that  he  could  not 
inspect  the  order,  or  have  a  copy  thereof,  inas- 
much, as  the  admonition  qfthe  Chief  Justice  of  the 
King's  Bench  had  not  then  been  drawn  up  or  entered 
as  an  order  qf  the  Court. 

In  support  of  the  application  it  was  first  sub- 
mitted, that  this  Court  had  clearly  jurisdiction  to 
discharge  the  fine  which  had  been  imposed,  now 
that  it  was  estreated  into  the  Exchequer,  if  it 
could  be  shewn  to  the  satisfiiction  of  the  Court, 
that  it  had  been  set  on  the  Defendant  arbitrarily 
and  without  lawful  authority,  and  that  it  was  an 
illegal  imposition,  which  could  not  be  justified. 
On  that  point.  Sir  Thomas  Hemilthorpe^s  case  (a) 

(a)  4  Inst.  84. 

was 
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Was  cited,  in  which  thitf  Court  discharged  the  party  1822, 
of  a  fine  estreated  into  the  Exchequer,  which  had  lo  the  matur 
been  imposed  on  him  by  the  Lord  Chancellor,  for  cumiit. 
not  performing  a  decree  in  Chancery,  on  the 
ground  that  the  Chancellor  had  no  power  to  assess 
any  such  fine.  In  Hamond  v*  Howell^  Recorder 
of  London (&),  the  Court  said,  ^^  if  there  be  error 
^^  in  the  judgment  (imposing  a  fine)  it  is  void,  and 
therefore  the  Barons  of  the  Exchequer  may  re- 
fuse to  issue  process  upon  it,  and  the  estreats  will 
^  be  vacated/'  Upon  the  authority  of  those  cases 
it  was  stated,  that  it  had  been  considered  the  most 
adviseable  course  to  proceed  by  the  present  appli- 
cation to  this  Court,  process  being  expected  to  be 
issued  upon  the  estreat,  at  the  instance  of  the 
Duchy  of  Lancaster^  who  claimed  a  right  to  the 
fines  imposed  by  the  Court  of  general  Gaol*delivery 
at  the  Old  Bailey. 

It  was  then  contended,  that  the  imposition  of 
the  fine  could  not  be  supported  in  point  of  law : 
and  that  it  was  not  justified  by  the  &cts  of  the 
case;  wherefore,  this  Court  having  power  and  juris- 
diction, ought,  on  being  satisfied  that  that  were  so» 
to  discbarge  the  party.  Upon  the  proposition  of 
the  illegality  of  the  fine,  the  following  several  ob« 
jections  (in  substance)  were  urged — ^first,  that,  no 
order  having  been  made,  and  no  ofience  having  been 
in  hd  committed,  no  fine  ought  to  have  been  im-* 
posed,  if  the  Court  had  the  power  to  fine— -second-* 
ly,  that  the  Court  had  not  power  to  fine ;  or,  if  it 
bad,  it  could  not  fine  in  the  manner  in  which  it 

Ih)  2  Mod.  218. 

had 
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1823.  had  proceeded.  It  was  insisted,  that  if  the  Courlk 
In  the  matter  for  the  delivery  of  the  King*8  gaol  of  Newgatd  had 
cLcMsiiT.  the  power  to  impose  such  a  fine,  in  any  case,  yet 
under  the  circumstances  of  this  case,  there  was  no 
legal  foundation  for  it  on  the  facts ;  and,  for  these 
reasons ;  because  what  passed  in  Court  did  not,  in 
efiect,  amount  to  a  judicial  order  prohibiting  the 
publication ;  and  admitting  that  the  Court  had  au- 
thority to  issue  such  an  order^ — ^it  was  not  in  effect 
.  an  order ;  but  was  expressly,  in  terms,  a  mere  admo- 
nition, and  could  not  be  acted  on  as  a  mandatory 
precept,  or  made  the  foundation  of  any  penal  pro*- 
ceeding,  subjecting  any  one  who  might  disregard 
it  to  pecuniary  or  corporal  punishment.  It  was 
also  urged,  that,  in  point  of  fact,  the  order  of  pro- 
hibition  was  not  drawn  up,  until  after  the  order  im- 
posing the  fine  was  made,  as  appeared  from  the  affi- 
davit of  the  party. 

But,  if  it  were  to  be  taken  as  an  order  of  the 
Court,  and  not  the  recommendation  of  a  Judge,  it 
was  insisted,  that  it  was  an  order  which  the  Court 
had  no  legal  authority,  and  were  incompetent,  to 
make.  The  publication  of  proceedings  in  Courts 
of  justice,  it  was  contended,  was  not  an  ofi^ence. 
The  Courts  of  Law,  in  this  Country,  are  necessarily 
and  constitutionally  open  and  public,  and  acces- 
sible to  every  individual  of  the  community,  and 
the  right  to  communicate  publicly  what  passes 
there,  is  the  necessary  consequence  of,  and  inse- 
parable in  reason  and  common  sense  from  the  right 
to  be  present  in  Court.  Whatever  mischief  would 
result  from  the  former  right,  must  unavoidably  be 

the 
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the  effect  of  the  latter.     There  was  therefore  do^       ^822. 
thing  illegal  in  what  the  applicant  had  done,  in  the  matter 

of  w.  I. 


CLKMiMt. 


On  that  point*— the  legality  of  making  public  the 
proceedings  of  Courts  of  law,  and  that,  notwith- 
standing such  publication  may  have  the  effect  of 
injuring  individuals  concerned — the  case  of  the 
Kitig  V.  Wright  (c)  was  cited,  as  fully  establish-' 
ing  the  right  to  publish  such  proceedings,  and  re- 
cognizing the  advantage  derived  to  the  public 
from  the  general  circulation  of  such  publications^ 
The  case  of  Ctirry  v.  Walter  (rf)  was  also  cited  for 
the  same  purpose*  In  the  latter  case,  the  reason 
en  which  the  legality  of  such  publications  is  found- 
ed is  stated  to  be,  because  courts  of  justice  are 
open  to  all  the  world ;  that  accessibility  had  always 
been  considered  an  inseparable  incident  from  the 
administration  of  justice,  whereby  an  advanta- 
geous publicity  was  given  to  their  proceedings,and 
a  greater  degree  of  certainty  imparted  to  the  know-^ 
ledge  of  the  laws  themselves,  of  which  qualities  it 
has  been  said,  '*  Jura  publica  certissima  sunt  hu^ 
*^  man(B  vitce  solatia^  infirmorum  awciUa^  potentum 

If  there  were  any  breach  of  the  law  in  the  pub« 
lication  of  this  trial,  it  was  submitted,  that  the 
imposing  a  fine  by  the  authority  of  the  Court  of 
gaol^elivery,  in  the  manner  and  under  the  cir- 
cumstances of  the  present  case  was  not  the  proper 
or  legal  mode  of  punishing  it.     The  proper  and 

(c)  8  Term  Rep.  293.  (e)  Cassiod.  Var.  180. 

{d)  I  Boa.  and  Pul.  523. 

only 
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1822.  only  legal  course  would  be  by  indictment,  or  some 
i^^bTmatter  Other  Hicans  which  would  give  the  party  an  oppor- 
Clbm'ent  *"°^*y  of  defending  himself  from  the  charge  in 
point  of  fact,  or  of  disputing  his  liability  in  point 
of  law.  Here,  on  the  contrary,  the  proceeding  wad 
merely  summary ;  the  authority  assumed  was  not 
founded  on  law — was  exercised  in  the  absence  of 
the  party — on  an  affidavit  which  might  be  fiilse — 
himself  unheard — and  without  any  power  or  means 
of  appeal.  If  the  Court  of  gaoUdelivery,  as  a  Court 
.  of  Record,  had  authority  thus  to  impose  a  fine  at 
discretion  in  such  a  case,  and  under  such  circum« 
stances,  so  would  the  Steward  of  a  Court-leet,  or 
any  Judge  of  inferior  Courts  of  record ;  whereas  no 
Court,  however  high,  was  invested  by  law  with  such 
arbitrary  authority  as  to  condemn  in  the  absence  of 
the  party :  Hawk.  PI.  Cr.  ch.  27.  sect.  111. 

The  order  imposing  the  fine  in  this  case,  it  was 
insisted,  had  been  preceded  by,  and  was  founded 
on  an  order  which  it  was  equally  out  of  the  power 
and  beyond  the  authority  of  the  Court  to  make,-— 
an  order  requiring  the  personal  appearance  of  the 
party  ad  respondendum.  That  order  besides  had 
not  been  personally  served,  but  had  been  merely  left 
at  the  printing  office  of  the  applicant ;  so  that  the 
whole  proceeding  was  altogether  unprecedented  in 
practice,  and  unauthorized  in  law.  Even  in  cases 
of  attachments  for  disobedience  of  rules  of  Court, 
the  party  must  be  personally  served  : — Hawk.  PL 
Cr.  vol.  ii.  ch.  22.  sect.  87. 

It  was  admitted,  that  all  Courts  had  authority 

to 
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to  punish  and  repress  contempts,  the  effect  of      1892. 
which  tended  to  obstruct  and  impede  them  in  the  in  the  matter 

nf  W  I 

performance  of  their  duty  of  administering  the  law ;     clbmbrt. 
but  it  was  contended,  that  such  contempts  must 
necessarily  have  the  effect  of  actually  and  literally 
obstructing  and  hindering  the  course  of  justice,  and 
must  be  committed  in  Court,  so  as  to  render  the 
exercise  of  such  extraordinary  power  in  the  Court 
a  matter  of  necessity,  in  order  to  enable  the  Court 
to  proceed  in  the  discharge  of  its  duty,  by  instant* 
ly  repressing  or  removing  it.     Even  in  such  cases, 
if  further  measures  of  punishment  were  to  be  re- 
sorted to,  the  regular  and  ordinary  proceedings 
must  be  adopted,  as  in  all  other  cases  of  ofiences 
against  the  laws;  for  as  the  Court  of  gaol-delivery 
has  no  power  of  issuing  process  of  attachment,  nor 
any  means  of  compelling  the  appearance  of  a  par- 
ty, it  cannot  therefore  adjudge  any  punishment  but 
in  the  common  course.     In  the  present  instance^ 
however,  it  was  urged,  there  had  been  no  ob- 
struction or  impediment  caused,  and  the  account 
of  the  trial  was  not  published  till  the  particular 
trial  was  concluded :  and  that  at  the  time  when  the 
order  imposing  the  fine  was  made,  the  trials  of  all 
the  prisoners  were  at  an  end.     In  this  part  of  the 
argument,  Grieslei/'s  case(y)  was  referred  to  as 
illustrating  the  nature  and  objects  of  fines,  and  dis* 
tinguishing  between  such  as  were  imposed  for  con- 
tempts, and  misdemeanours  in  and  out  of  Court, 
and  shewing,  that  in  the  latter  case  inquiry  is  ne- 
cessary.     In  Dean^s  case  (jg)  it  was  said,  a  man 
might  be  imprisoned  for  a  contempt  in  Court,  but 

(/)  8  Co.  Rep.  75.  C?)  Cro.  Eliz.  G89. 

not 
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1822.  not  fot  a  contempt  out  of  Court:  and  there  a  part/j 
In  tiie  matter  who  had  been  imprisoned,  was  discharged.  The 
CuMBNT.  case  of  the  King  v.  Bushel  (A)  was  also  cited  to 
the  same  point.  The  statutes  of  the  25th  of  Ed- 
ward the  Sd,  Stat  S.  ch«  41^  and  the  42d  Edward 
the  Sdy  chi  Si  were  adverted  to,  to  shew  that  the 
legislature  had  considered  that  assuming  the  power 
of  imprisonment,  or  of  putting  the  subject  to 
answer  without  indictment  or  presentment,  was  iU 
legal.  Lilbume  and  War  ton's  case*  was  also  cited 
as  in  point. 

For  these  reasons  it  was  urged,  that  the  party 
was  entitled  to  a  rule  to  shew  cause  why  he  should 
not  be  discharged  of  the  fine  which  had  been  im«> 
posed. 

The  objection  on  the  ground  of  the  excess  was 
abandoned,  as  it  was  admitted,  that  if  the  Court 
had  the  power  to  fine,  the  amount  must  necessarily 
be  discretionary. 

Richards,  Chi^ Barom-^-We  are  of  opinion  that 
there  ought  not  to  be  a  rule  to  shew  cause  in  this 
case.  The  same  question  has  been  already  very 
fully  argued  in  the  Court  of  King's  Bench  (i), 
and  those  arguments  on  both  sides  are  in  the  pos^ 
session  of  us  all.  On  that  occasion  the  Court  of 
King's  Bench,  sanctioning  by  their  authority  the 
order  of  the  Court  of  general  Gaol-delivery,  re« 

(A)  Vaughan's  Rep.  136. 

*  Rushw.  Hist.  Coll.  Part  2.  p.  463. 

(t)  The  King  r.  Clements,  4  Barnew.  and  Aid.  218. 

fused 
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fused  to  relieve  you.    You  then,  as  you  do  now,       1822. 
exercised  your  right  to  raise  objections  to  the  pay-  lo  the  matter 
ment  of  this  fine:  and  if  we  now  thought  that  there     cuui'bn't, 
was  any  thing  in  those  objections  on  which  we 
could  &irly  entertain  any  doubt,  we  should  cer- 
tainly,  of  our  own  authority,  grant  the  rule;  but    . 
having  given  them  due  attention  and  considera- 
tion, we  really  see  no  ground  for  our  interference. 

I  shall  not,  on  the  present  occasion,  say  any 
thing  on  the  general  question  of  the  legality  of 
publishing  all  the  proceedings  which  take  place  in 
Courts  of  Justice :  that  general  doctrine  must  be 
taken  with  very  considerable  restrictions;  because 
undoubtedly  there  may  be  speeches  of  such  a  na- 
ture, and  delivered  under  such  circumstances,  even 
in  Courts  of  Justice,  as  that  the  publication  of  them 
would  be  libellous.  Such  would  be  those  speeches 
which  are  sometimes  made  by  Counsel,  agreeably 
to  their  instructions,  which,  however,  are  in  truth 
wholly  unfounded  in  fact.  In  saying  thus  much, 
however,  I  mean  nothing  more  at  present  than  to 
reserve  to  myself  a  right,  whenever  occasion  shall 
occur,  to  maintain  that  there  does  not  exist  a 
general  right  to  publish,  with  impunity,  whatever 
puses  in  a  Court  of  Justice,  merely  on  the  ground 
diat  it  is  part  of  the  proceedings  which  may  have 
taken  place  there  on  any  particular  occasion. 

I  was  present  at  the  Old  Baiky  on  the  trial,  and 
it  is  material  that  we  should  recollect  what  the  occa- 
mn  which  gave  rise  to  this  publication  was.  Se- 
veral persons  were  put  separately  on  their  trial  for 

VOL.  XI.  o  high 
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1822.  high  treason,  and  uiider  such  circumstances  of  atro-* 
lu  the  matter  city,  as  that  the  blood  runs  cold  at  the  recoUectiort 
clem'eht.  of  them ;  so  ferocious  were  the  means  devised  for  thel 
perpetration  of  the  intended  crime  of  which  they 
had  planned  the  execution,  and  were  devising  thef 
means  of  committing.  The  prisoners  being  to  bef 
tried  separately,  can  it  be  doubted,  as  my  Brother 
Graham  has  well  observed,  that  the  making  public 
the  trial  of  any  one  of  them,  before  the  others  came 
on,  was  not  a  publication  of  the  "whole  of  the  pro- 
ceedings? It  was  certainly  a  most  wickedly  par- 
tial publication.  The  interest  which  the  public  at 
large  had  in  the  proceedings,  was  certainly  very 
great  and  considerable,  but  that  of  the  prisoners  at 
the  bar  was  prodigiously  more  so.  In  this  case,' 
great  regard  must  be  had  to  the  magnitude  of  the 
occasion ;  and,  under  the  circumstances,  I  con-^ 
sider  the  publication  of  the  trial  of  one  of  the 
prisoners^  before  the  rest  had  been  tried,  a  cruel,' 
wicked,  and  atrocious  libel ;  because  it  was  an  of-* 
fence  against  the  public,  and  more  particularly 
gainst  the  unfortunate  persons  about  to  be  placed 
on  their  triaL 

As  to  the  mode  in  which  the  Lord  Chief  Justice 
expressed  himself,  that  was  entirely  matter  of  deli-' 
cacy  to  the  persons  attending  to  take  notes  of  what 
passed.  There  was  not  one  publisher  in  this 
great  town  who  had  not  honour  and  integrity 
enough  to  obey  the  injunction  of  the  Court,  with 
the  single  exception  of  this  person.  He  did  pub- 
lish an  account  of  the  early  trials  on  the  first 
opportunity,  and  the  mischievous   consequences 

were 
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were  immense.  Most  assuredly  it  was  a  complete  ^^22. 
and  wicked  contempt  in  him  to  do  so.  The  case  in  the  matter 
was  clearly  made  out  against  him  on  affidavits.  clbment« 
The  Court,  however^  in  tenderness  to  him,  were 
unwilling  to  proceed  to  pronounce  any  sentencci 
until  they  had  given  him  an  opportunity  of  being 
heard ;  yet  we  are  told  that  the  sentence  was  pro- 
nounced in  his  absence,  and  after  the  trials  were 
dver.  But  did  any  one  appear  in  his  behalf  on  the 
occasioD,  f  and  apply  to  the  Court  that  he  might 
have  an  opportunity  of  being  heard^  or  give  any 
reason  why  the  sentence  should  not  be  pronounced? 
The  publication  was  a  gross  and  wretchedly  wicked 
contempt,  and  the  Court  most  properly  fined  him« 
The  fine  was  no(  proportioned  to  the  actual  profits 
which  he  made  in  consequence  of  his  iniquitous 
conduct,  and  that  is  a  complete  answer  to  any  ob« 
jection  made  on  the  ground  of  the  fine  being  ex* 
cesaive  in  amount* 

As,  therefore,  the  publication  cannot  but  be 
considered  as  a  direct  contempt,  tending  to  ob- 
struct and  impede  the  due  administration  of  jus- 
tice, necessarily  having  the  effect  of  prejudicing 
die  case  of  the  other  prisoners ;  and  the  fine  was 
fitly  imposed,  it  is  impossible  for  us  to  hesitate  a  mo« 
ment  in  refusing  the  rule  which  has  been  applied  fon 

Graham,  Baron. — This  matter  has  been  brought 
very  elaborately  before  the  Court,  and  without  a& 
fecdng  to  remember  all  the  cases,  I  consider  myself 
proceeding  on  very  safe  grounds  in  concurring  in 

the  refusal  of  a  rule. 

o  2  I  say 
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1822.  I  say  nothing  on  the  topics  which  have  been 

In  the  matter  Urged  of  the  mischlefof  bringing  unfounded  charges 
CLBMhKT.  against  Englishmen,  and  disregarding  the  liberty 
of  the  subject ;  and  I  think  that  the  best  friends  of 
such  rights  are  always  to  be  found  amongst  those 
who  say  the  least  ^bout  them.  In  this  case  such 
topics  do  not  at  all  apply. 

Fair  candid  reports  of  proceedings  at  law  will 
doubtless  be  always  upheld ;  and  I  should  be  among 
the  readiest  to  say,  that  the  Courts  ought  to  pro* 
tect  such  reports  from  the  danger  of  prosecutions 
for  libel ;  but  the  case  is  very  different  when  a  par- 
tial account  is  furnished,  without  any  of  the  matters 
given  in  answer  appearing  also,  to  qualify  the  state- 
ments. I  mean  by  a  partial  account,  not  merely,  as 
I  was  considered  to  mean,  an  account  biassed  by 
affection  towards  one  party,  but  literally  partial, 
as  where  a  part  only  of  the  proceedings  are  pub« 
lished  ;  and  not  merely  where  the  talents  of  the 
writerare  employed  to  fabricate  evidence,  and  mis- 
represent what  passed.  In  this  case,  the  account 
was  in  fact  but  partial,  till  the  whole  was  concluded. 

If  we  call  this  order  of  the  Court  an  order,  or 
an  admonition,  or  a  notice,  the  object  of  it  was 
most  proper,  and  the  best  reasons  are  to  be  found 
for  it,  in  the  necessity  of  such  a  course  for  ensuring 
fair  administration  of  law  and  justice.  All  who 
were  at  that  time  in  a  situation  to  employ  those 
formidable  instruments  of  good  and  evil — the  pub- 
lic pens — except  this  individual  alone,  were  found 
to  have  abstained  from  a  similar  breach  of  the  or- 
der. 
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dcr.  The  power  of  fining  waa  in  this  case  exer-  1822. 
cised  ex  necessitate^  not  that  there  was  a  physical  i^  the  matter 
necessity  for  the  exercise  of  it,  as  in  the  case  of  cjLmewt. 
immediate  contempt  in  the  presence  of  the  Courts 
or  by  the  actual  disturbance  of  its  proceedings,  but 
by  conduct  which  was  calculated  to  produce  much 
mischief,  and  actually  to  disturb,  by  its  efiects,  the 
even  course  of  justice.  It  was  therefore  most  pro- 
perly and  seasonably  exercised  by  those  who  had 
at  that  time  the  care  of  the  interests  of  the  public, 
and  whose  duty  it  was  to  protect  its  most  valuable 
privilege, — the  fair  administration  of  the  law — by 
this  attempt  to  prevent  the  prejudicial  consequence 
of  such  conduct ;  and  surely  the  prevention  of 
what  might  have  a  tendency  to  produce  a  perver- 
sion of  justice,  is  the  same  thing  in  effect  as  the 
removal  of  an  obstruction  to  the  proceedings  of 
the  Court.  If,  then,  ex  necessitate  jmtitiasy  the 
Courts  have  the  power  of  removing  obstacles,  and 
otherwise  protecting  the  full  administration  of  jus- 
tice, they  must  consequently  have  the  means  of 
enforcing  it,  and  with  a  promptitude  calculated  to 
meet  the  exigency  of  the  particular  case,  and  to 
crush  the  immediate  evil. 

The  very  urgency  of  every  such  occasion  fully 
explains  the  reason  why  the  Court  have  no  formal 
process  to  employ  for  such  a  purpose.  The  com- 
mon and  ordinary  mode  of  proceeding  is,  to  order 
a  person  guilty  of  a  riot  in  Court  to  be  brought  up 
before  the  Judge,  to  be  committed ;  or,  if  out  of 
Court,  to  be  brought  in  for  that  purpose.  If  a 
Judge  at  Nisi  Prius,  whose  authority  is  not  equal 

to 
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1893.  to  that  of  the  Judges  under  such  a  commission  ad 
inthTmaiter  this,  should  ordcF,  as  they  frequently  do,  for  the 
GiBMBifT.  wisest  ends,  that  the  witnesses  on  both  sides  should 
leave  the  Court,  and  one  of  them,  with  the  perti* 
nacity  of  the  present  day,  should  insist  on  a  right 
to  be  present,  as  the  privilege  of  a  British  subject, 
can  there  be  any  doubt  that  the  Court  would  be  au«> 
thorised  to  fine  or  imprison  him  for  his  contempt? 
Here,  an  order  was  made  by  the  Court,  the  ob^ 
servance  of  which  was  absolutely  necessary  for  the 
purposes  of  justice,  and  the  person  now  applying 
was  fined  fqr  not  obeying  it,  after  having  neglected 
to  attend  another  order,  made  for  the  purpose  of 
giving  him  an  opportunity  of  urging  whatever  he 
might  have  to  allege  in  his  behalf.  Yet  he  com- 
plains of  not  having  been  heard.  Whose  fault  was 
it  ?  He  states,  that  when  the  order  was  served  he 
was  in  the  country,  but  he  dpes  not  condescend  to 
say  for  what  reason  he  was  absent,  or  why  he 
should,  just  at  that  time,  leave  the  care  of  his  busi* 
ness  wholly  to  his  servants.  He  however  was 
clearly  responsible  for  the  acts  of  the  people  of  his 
ofiice.  The  answer,  however,  has  been  already 
given  to  that  ground  of  objection.  He  might  have 
applied  to  the  Court,  stating  that  he  had  been 
taken  by  surprise,  to  be  allowed  an  opportunity  of 
being  still  heard  ;  but  he  did  not  choose  to  do  so, 
and  altogether  refused  to  appear,  and  state  any 
thing  in  his  own  behalf. 

If  the  Court  has  not  the  power  to  do  what  has 
been  done  in  this  case,  the  administration  of  justice 
is  in  great  danger.     I  am  clearly  of  opinion  (hat 

the 
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tiie  Court  had  the  power  to  do  what  they  have       ^^22. 
done,  and  that  this  person  had  full  opportunity  in  the  matter 
afforded  him  of  being  heard,  if  he  should  have     clememt. 
thought  proper  to  have  offered  himself  to  the  notice 
of  the  Court  with  any  thing  that  he  might  have 
to  say  in  his  favour.     Upon  the  whole  I  see  no 
reason  for  any  further  discussion  of  this  matter. 

Wood,  Baron.  lam  clearly  of  opinion  that  there  is 
no  ground  whatever  for  calling  upon  this  Court  to  re^ 
mit  the  fine  which  has  been  imposed.  It  is  incident  to 
every  superior  Court  of  Justice  to  have  power  to  fine 
and  imprison  for  contempt.  An  offender  may  also  be 
indicted,  but  it  is  not  necessary  to  have  recourse  to 
so  circuitous  a  mode  of  proceeding,  where  this  sum- 
mary authority  is  more  convenient  and  effectual. 
This  power  is  inherent  in  the  superior  Courts  of  re- 
cord, per  legem  ierrce^  and  as  much  so  as  any  of  those 
which  they  exercise  by  virtue  of  their  jurisdiction 
in  enforcing  judgmentsfounded  on  cases  determined 
by  means  of  a  jury.  That  at  once  disposes  of  the 
question  which  has  been  made  of  their  jurisdiction. 

Then  it  is  said  that  there  was  no  ground  in  this 
case  for  imposing  the  fine.  [[Having  stated  the  oc- 
casion.] Before  the  trial  of  the  prisoners,  the  Court 
desired  tliat  the  proceedings  of  each  day's  trial 
should  not  be  made  public,  till  all  the  prisoners 
should  have  been  tried,  in  order  to  obviate  all  pre- 
judice which  might. arise,  and  to  shut  out  from  the 
public  mind  undue  influence.  There  can  be  no 
doubt  that  that  Court,  then  sitting  at  the  Old  Bat* 
kHi  bad  a  right  to  make  such  an  order  for  such  a 

purpose ; 


88  CASES  IN   THE  EXCHEQUER, 

1822.  purpose ;  and,  consequently,  if  it  were  infringed, 
inuiemattcr  ^^Y  ^^g^t  fine  and  imprison  for  contempt.  The 
Clement.  Court,  it  is  plain,  thought  it  necessary,  for  the  sake 
of  the  pure  administration  of  justice,  that  the  pro- 
ceedings should  not  be  made  public  till  they  were 
closed :  and  with  very  good  reasoil ;  because  the  case 
for  the  Crown,  and  the  evidence  given  on  the  first 
trial,  might  thus  come  to  the  knowledge  of  the  other 
prisoners  who  were  yet  to  be  tried;  and  when  they 
had  been  made  aware  of  the  circumstances  intend- 
ed to  be  proved  against  them,  they  might  have  got 
up  a  defence  purposely  to  meet  the  case  for  the  pro- 
secution, and  may  have  produced  false  witnesses  in 
support  of  it. 

Now  Clement  has  admitted,  that  he,  being  aware 
of  the  prohibition,  notwithstanding  published  an  ac- 
count of  the  proceedings  pending  the  trial,  and  for 
that  contempt  the  Court,  during  the  same  sessions, 
fined  him  for  so  doing  in  this  sum  of  500/. 

I  am  of  opinion  that  he  was  guilty  of  an  absolute 
contempt  of  the  Court  in  doing  so,  and  therefore 
had  incurred  the  penalty  which  the  Court  imposed 
on  him.  Where  the  witnesses  are  ordered  out  of 
Court,  in  order  to  be  examined  apart,  as  they  may 
be,  shall  it  be  permitted  to  any  man  in  such  a  case 
to  say,  that  as  he  had  a  right  to  be  present,  and  to 
hear  what  passed,  he  had  therefore  also  a  right  to 
communicate  what  he  had  heard,  in  defiance  and 
frustration  of  the  order  of  the  Court  ?  If  so,  hav- 
ing  heard  what  the  witnesses  who  had  been  examin- 
ed bad  stated,  he  would  have  had  an  equal  right  to 

go 
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go  to  the  "Aritnesses  who  were  out  of  Court  under       1822. 
the  order,  and  tell  them  of  all  that  had  been  said  in  the  matter 
by  the  witnesses  who  had  been  previously  examined,     clement. 

Then  it  is  said,  that  the  proper  and  only  ceurse 
in  such  a  case  is,  to  proceed  by  indictment.  That 
would  be  a  salvo  for  all  contempts;  for  a  Judge,if  he 
could  not  take  a  much  more  summary  course,  but 
were  obliged  to  wait  the  result  of  an  indictment 
before  he  could  enforce  his  authority,  would  be  a 
mere  cipher  on  the  bench.  In  some  cases  an  in- 
dictment may  be  a  very  proper  mode  of  proceeding 
with  a  view  to  more  remote  consequences,  as  where 
the  ofiender  runs  away.  In  that  case  it  might  be 
necessary  to  indict  him,  in  order  to  outlaw  him  ; 
bat  that  affords  no  argument  against  the  existence 
of  the  power  of  the  Court  to  impose  a  fine  under 
circumstances  inasummary  manner.  I  am  of  opinion 
that  there  are  no  grounds  for  the  present  motion. 

Garrow,  Baron.    This  motion  being  made  by 
one  of  the  Counsel  for  the  applicant  in  the  Court 
of  King's  Bench,  it  has  been  pressed  with  all  the 
advantage  of  his  having  heard  the  arguments  on 
both  sides  in  that  Court,  when  the  legality  of  this 
fine  was  discussed  at  length  there.     It  is  indeed  a 
matter  of  such  immense  importance,  as  connected 
with  the  pure  administration  of  justice,  that  I  shall 
make  no  apology  for  considering  it  at  some  length, 
for  I  am  quite  sure  that  the  Courts  of  Law,  instead 
of  being  a  blessing  to  the  people  of  this  country, 
would  be  worse  than  nuisances,  if  they  had  no 
power  to  support  their  authority  by  effectual  sum- 
mary 
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1822.  mary  measures.  The  right  of  the  publication  of  trials 
iinthT^TtT'  ^^  always  been  exercised  by  the  Courts,  and  they 
of  w.  I.  have  never  hesitated  to  use  their  power  of  exclusion, 
in  fit  cases,  of  all  persons  except  those  whose  duty 
compelled  them  to  endure  the  misery  of  being  pre- 
sent. If  they  have  no  such  authority,  newspapers 
must  be  banished  from  all  families,  for  trials,  attended 
with  the  most  indecent  and  disgusting  details,  would 
*  be  constantly  found  there.  I  allude  more  particularly 
to  those  of  too  revolting  a  nature  to  be  mentioned. 
I  remember  a  great  Judge,  who  having  in  his  note* 
book  collected  the  facts  of  a  most  offensive  trial, 
calling  the  Sheriff  to  him,  and  desiring  him  to  see 
that  the  contaminated  leaves  were  burnt.  That 
was  done,  and  no  person  was  found  of  sufficient  in- 
famy to  be  desirous  of  making  money  by  the  pub« 
lication  of  it. 

Upon  the  occasion  on  which  this  fine  was  im« 
posed,  it  is  well  known  that  there  were  several  per- 
sons to  be  put  on  trial,  for  high  treason  and  other 
crimes.  As  soon  as  the  Jury  were  sworn  on  the 
first  trial,  the  Lord  Chief  Justice  prohibited  the 
publication  of  the  proceedings,  in  the  following 
terms  :-^"  As  there  are  several  persons  charged  by 
^*  this  indictment,  whose  trials  may  come  on  one 
**  after  another,  the  Court  thinks  it  necessary,  for 
**  the  furtherance  of  justice,  strictly  to  prohibit  the 
"  publication  of  the  proceedings  on  this  or  any 
^^  other  trial,  until  all  the  trials  shall  be  gone 
through.  It  is  highly  necessary,  for  the  pur^ 
poses  of  justice,  that  the  public  mind,  or  the 
^'  iQinds  of  those  who  may  be  to  serve  on  trials 

'•  hereafter. 
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^  hereafter,  may  not  be  influenced  by  publications      1822. 
•*  of  any  thing  which  takes  place  on  the  present  inATlIiiimr 
**  trial.     We  hope  all  persons  will  observe  this  in-    cle^bht, 
•*  junction.**     Now  that  prohibition  was  not  made 
for  the  purpose  of  keeping  back  any  information 
firom  the  public,  nor  for  withholding  altogether  any 
account  of  what  should  pass  upon  the  trial.     The 
prohibition  did  not  extend  to  taking  notes  of  what 
passed,  nor  to  any  future  publication  of  the  trial  on 
some  future  day,  when  the  pending  trials  should  be 
eoncluded,  and  no  mischief  could  consequently 
arise  to  the  prisoners  from  the  publication.     This 
was  not,  therefore,  any  thing  like  a  proceeding  with 
closed  doors :  the  whole  amounted  only  to  a  tem- 
porary suspension.    Of  the  necessity  of  such  a  pro- 
hibition, for  the  furtherance  of  justice  and  mercy, 
every  one  must  be  convinced  who  sees  the  object 
of  it.     The  necessity  of  keeping  the  testimony  of 
witnesses  concealed  from  parties,  and  from  each 
other,  is  sometimes  of  the  utmost  consequence  in 
the  administration  of  justice,  particularly  on  such 
trials  as  these  where  the  same  evidence  must  ne- 
cessarily be  given  in  each  case  almost  verbatim^  and 
of  which  advantage  may  be  taken ,  either  to  the 
undue  favour  or  prejudice  of  the  prisoner.    As  my 
Brother  Wood  has  already  observed,  what  is  to  be- 
come of  the  effects  of  the  useful  practice  of  sending 
the  other  witnesses  out  of  Court  whilst  those  first 
called  are  under  examination,  if  it  were  permitted 
to  any  one  to  communicate  the  evidence  given  by 
them?  The  witnesses  may  be  afterwards  assembled, 
and  practised  together  in  the  delivery  of  the  testis 
mony  to  be  given  by  them,  as  I  onqe  remember 

proved 


92  CASES  IN   THE  EXCHEQUER, 

1822.       proved  to  have  been  done,  by  a  solicitor  of  great 

i^theXiatter  ^^^  infamous  name  in  his  time ;  and  that  not  only 

Clbmbht.    ^  ^^^^^  examination,  but  in  their  dross-examination. 

His  Lordship  then  stated  the  course  of  the  seve-' 
ral  trials*,  observing,  that  the  trials  of  the  pri- 
soners joined  in  the  same  indictment  had  all  been 
concluded,  except  one,  on  Friday ; — ^that  on  the 
following  Sunday  the  account  was  published  in  his 
paper  by  dement^  whilst  there  yet  remained  one 
(Brunt)  to  be  tried  on  that  indictment,  and  two 
others  upon  another,  who  joined  in  their  chaU 
lenges ; — and  that  his  was  the  only  paper  in  which 
the  account  had  been  published,  all  the  other  pa^ 
pers  in  the  kingdom  preferring  the  observance  of 
an  honourable  propriety,  by  submitting  to  the  pro- 
hibition of  the  Court,  to  the  immediate  pecuniary 
profit  which  might  arise  from  infringing  it.  [His 
Lordship  also  adverted  to  the  motion  made  there- 
upon by  the  Attorney-General,  and  the  observ- 
ations which  fell  from  the  Lord  Chief  Baron,  on 
that  occasion,  as  to  the  serious  nature  of  the  accu- 
sation. He  then  stated  the  grounds  of  the  applica-^ 
tion  as  renewed  afterwards,  and  added]  I  cannot 
do  better  than  conclude  what  I  have  thought  fit  to 
say,  in  support  of  the  opinion  which  I  have  formed 
on  this  case,  in  the  words  of  the  Lord  Chief  Jus- 
tice, which  is  a  complete  summary  of  the  reasons 
and  principles  on  which  the  Court,  as  I  think, 
rightly  proceeded.  I  was  excused  from  attending 
on  that  day,  in  consequence  of  indisposition,  or  I 
should  have  concurred  most  fiiUy  in  all  that  appears 

•  See  Gurney's  Account,  vol.  ii.  p.  SOC-8.,  653,  4,  5. 

to 
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to  have  been  said  by  the  Lord  Chief  Justice.  "  No       1822. 
person  (says  his  Lordship)  can  rationally  doubt  that  i^Ihldtj'er 
the  publication  which  has  been  complained  of,  ma-     clbmeht. 
nifestly  tended  to  obstruct  the  course  of  public  jus- 
tice.    It  is  extremely  desirable  that  all  the  gentle- 
men who  may  be  assembled  as  jurymen  to  serve  on 
any  trial,  should  come  witli  minds  as  little  influ- 
enced  as  possible  by  any  thing  that  may  have  taken 
place  on  any  former  trial."  It  was  requested  by  the 
learned  Counsel  for  the  prisoners,  that  the  wit- 
nesses to  be  examined  on  the  part  of  the  Crown  at 
the  first  trial,  should  be  examined  separately,  that 
no  one  should  know  what  another  had  said ;  but  by 
the  publication  of  what  had  been  said  on  any  one  of 
the  trials,  the  persons  summoned  as  witnesses  were 
enabled  to  obtain  that  knowledge  previously  to  a 
future  trial,  which  it  was  the  proper  desire  of  those 
who  were  entrusted  with  the  interests  of  the  pri- 
soners to  prevent  their  obtaining.   The  mischievous 
tendency  of  such  publications  cannot,  as  I  have 
already  said,  be  doubted  by  any  mind.    The  Court 
thought  it  right,  before  the  first  trial  was  begun,  to 
express  in  the  strongest  terms  its  opinion  as  to  the 
impropriety  of  any  such  publication,  and  to  admo- 
nish those  who  were  concerned  in  the  publication 
of  the  daily  or  weekly  papers,  to  abstain  from  such 
insertion.   To  that  admonition  it  seems  the  editors 
and  publishers  of  all  the  daily  papers,  and,  as  far  as 
I  am  informed,  of  all  the  weekly  papers,  yielded  a 
due  and  respectful  obedience,  with  the  exception  of 
the  single  person  whose  case  has  been  now  brought 
before  us.    That  person,  therefore,  must  have  been 
led  to  this  by  a  desire  of  gaining  to  himself  extra- 
ordinary 
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1822.  ordinary  profits,  by  becoming  the  first  who  was  M 
^^^'^^f^  gratify  the  public  curiosity  by  the  publication  of 
Clbmeiit.  ^®8^  trials  j  a  desire  to  engross  the  whole  of  that 
profit  to  himself,  in  contempt  of  the  admonition  of 
the  Court,  in  contempt  of  the  general  rules  and 
principles  of  law,  and  to  the  prejiidice  of  all  per- 
sons concerned  in  the  public  newspapers,  who  had, 
as  I  observed  before,  yielded  obedience  to  the  law^ 
and  to  the  admonition  of  the  Courts 

From  one  expression  of  the  Lord  Chief  Justice, 
it  has  been  ingeniously  attempted  to  contend,  that 
this  was  not  in  efiect  an  order  of  the  Court,  but  a 
mere  admonitory  recommendation  of  the  Judge.* 
But  there  is  no  pretence  for  so  putting  it,  because 
there  was  an  actual  order  to  that  efiect  madef  and> 
entered  by  the  Court.  His  Lordship  then  proceeds 
to  state,  that  this  person,  by  withdrawing  him- 
self, had  avoided  the  mode  of  punishment  by  impri- 
sonment^  which  the  Court  would  have  inflicted  on 
him  if  he  had  been  present^  and  pfonounces  the 
order  of  the  Court  against  him  for  the  payment  of 
this  fine  of  500/.  I  entirely  concur  in  all  that  pro* 
ceeded  from  my  Lord  Chief  Justice  on  that  occa* 
sion,  and  I  cannot  for  a  moment  entertain  a  doubt 
of  the  power  of  the  Court  to  imprison  or  fine  in  a 
case  of  this  sort :  nor  have  I  heard  any  thing  ad^^ 
vanced  to-day  which  should  induce  this  Court  to 
interfere  in  any  way  to  intercept  the  levying  of  the 
fine  which  has  been  imposed. 

Per  Curiam 

Rule  refused. 

Fablow 
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]822. 

Monday, 

t'ARLOw,  on  behalf  of  himself  and  the  other  Credi-     }^^''!^^\ 
tors  of  a  Testator*,  v.  Wilson  and  Another, 
Executors,  &c. 


jERVISy  for  the  Defendant  Wilson^  moved  on  injunction 
this  billy  filed  by  creditors  of  a  testator  for  an  restrain  a 
account  against  his  executors,  that  Richard  Hilly  proceeding 
a  creditor  of  the  defendant's  testator,  might  be  uw,Vdecree 

.      •       t    n  •%•  /•j.r*      xi_  A»         of  reference  to 

restrained  from  proceeding  further  m  the  action  take  an  ac 
at  law  commenced  by  him  against  the  defendant,  been^btained 
on  an  affidavit  stating  that  the  bill  was  filed  in  bm^gains'tex^ 
Easter  Term,  1821,  and  the  usual  decree  for  a  re-  V^  *^^''"^'' 
ference  to  take  an  account  Was  obtained  in  Fe-  ^^^^^^^' 
bruary  last,  and  an  advertisement  inserted  in  the  anTlToullIth^ 
Gazette  of  the  4th  of  May,  for  creditors  to  come  in  SahSJlff of  ti^g 
and  prove  their  debts ;  that  on  the  6*  of  ilfay,  ^S  beln^ 
Hill  brought  an  action  against  the  Defendant  in  ^Ti^^T^^d 
the  Court  of  Common  Pleas,  and  on  the  25th  the  ??i^!:^,f 

'  given  notice 

Defendant  delivered  a  plea,  and  served  the  Rain-  J^'of  tiiu^^^/^ 
tiff,  in  such  action,  with  notice  of  the  suit  in  Equity  J[ft^^oUce"^jf 
in  this  Court,  and  of  the  decree  and  reference ;  but  V**'',^"®'" 

'  '  deredtopayto^ 

that  he  had,  notwithstanding,  proceeded  in  the  ac-  the  Plaintiff, 

'  o' r  ^  as  the  terms  on 

tion,  and  given  notice  of  trial.     An  order  Nisi  whicuthein- 

°  junction  was 

having  been  granted.  granted,  aii 

°  °  thecosUofthe 

proceedings 

Moore,  for  the  Plaintiff  in  the  action  at  law,  now  Jhi*ti!!;eSf  the 
shewed  cause  on  an  affidavit  of  //i//,  stating,  that  JTc^of  theX- 
when  the  writ  was  served  on  Wilson  he  endorsed  cosuoflhe^ 
thereon  an  undertaking  to  appear,  and  did  not  at  JSjin^tiom 
that  time  inform  the  Deponent,  the  Plaintiff  at 

law. 
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1822.  law,  of  the  Equity  suit,  of  which  he  the  Deponent 
^^JI][^^^  was  entirely  ignorant;  that  on  the  llth  of  May 
WiLioii  *^^  Defendant  took  out  a  summons  for  particu- 
lars, and  three  orders  for  time  to  plead,  and  pleaded 
the  general  issue  and  plene  admnistravitj  on  which 
first  plea  the  Deponent  joined  issue,  and  gave 
notice  of  trial  for  the  first  sittings  in  this  Term ; 
that  the  Deponent  meant  to  have  proceeded  to  trial 
accordingly,  but  that  on  the  5th  of  June  he  re- 
ceived notice  of  the  present  motion,  and  he  there- 
upon continued  his  notice  of  trial  for  the  second 
sittings  in  this  Term. 

The  Deponent  then  submitted,  that  the  Defend- 
ant had,  by  such  pica,  rendered  himself  personally 
liable  for  the  costs  of  the  action,  and  that  on  pay* 
ment  thereof  he  was  ready  to  abide  the  order  of  the 
Court,  and  concluded  by  swearing  to  merits. 

The  Court  granted  the  injunction,  on  the 
terms  of  the  Defendant  paying  all  the  costs  at 
law  which  had  been  incurred  up  to  the  time  of 
the  service  of  notice  of  the  decree,  and  the  costs 
of  this  motion. 

Ordered. 


LiTTLEWOOD 
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1823. 

-r  ^~  Wednesday  f 

JLiiTLEwooD  V.  Caldwell.  uthjune, 

FLATHER  moved  for  an  injunction  in  this  case  ^^l^^ 
to  restrain  the  Defendant  from  further  interfering  finue"tklier 
in   the   partnership  business,  receiving  debts,  or  "^^^^^^^^ 
drawing  bills  &c.  and  for  an  account  and  dissolu-  ^celfy^eiSer 
tion  of  the  partnership,  on  a  bill  filed  for  that  pur*  p*"^- 
pose,  supported  by  an  affidavit  made  by  the  Plain-  fe^Sant?*^^' 
tiff,  stating,  that  he  and  the  Defendant  had  been  •«it,foiiiidedea 

°  charges  of  mis* 

partners  from  the  year  1805  till  the  time  of  filing  conduct, for  an 

*  "^  ^   account  and  a 

the  bill,  and  that  no  deed  or  articles  of  copartner-  dissolution  of 

the  partner- 
ship had  ever  been  executed  between  them,  and  ibip  and  for 

^  an  iiyunctioil 

no  period  fixed  for  the  duration  of  the  partner-  to  restrain  him 
ship ;  that  the  Plaintiff  had  invested  in  the  con-  debts^drawing 
cem  a  capital  of  3,103/.  while  that  invested  by  the  further  inter- 
Defendant  amounted  to  581/.  only ;  that  since  July  partaenhip^ 
1816,  the  account  had  never  been  balanced;  that  nied^ore]ipUdn« 
in  February  1 822,  the  Plaintiff  gave  the  Defendant  propriation*to 
notice  in  writing  that  the  partnership  should  cease  debu're^ved 
and  be  dissolved  in  one  month  firom  that  time;  that  persiS^^ilS-"* 
after  that  notice,  they  agreed  that  an  account  of  ttn^t^^lu 
stock,  and  the  balance  of  the  partnership  accounts,  ^^^^  ^Vpnt 
should  be  taken  by  two  persons  named  on  either  {S  ^e  winSl 
side ;  that  that  was  done,  and  that  it  thereupon  pu^tlffhad 
appeared  that  the  Plaintiff^s  share  in  the  capital  J^i" ^"ufe**'*"' 
and  profits  of  the  concern  amounted  to  2,495/.  and  |^^*"^^p 
that  the  Defendant  had  drawn  out  of  the  concern  ca^iedthcm 

away  from  the 

oisown   share,  and  128/.  beyond,  which  he  had  partnership 

'  ^  ^  ^  premises,  the 

applied  court  would 

^*'  not  even  graoC 
Aeii9oaction,on  the  ground  of  the  Plaintiff  having  acted  improperly. 

Iq  refosing  sacb  an  application,  however,  the  Court  did  so  expressly  without  pnjudice 
io  >Bj  fature  appUcatioB. 

VOL.  XU  H 
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1823.       applied  to  his  own  use;  and  that  he  had  since 
lrtlbwood  clandestinely  received  several  sums  of  money  due 
CAhDWELL,    from  debtors  to  the  concern ,  which  he  had  not 
entered  in  the  partnership  books,  but  had  applied 
to  his  own  use,  and  was  therefore  considerably  in- 
debted to  the  concern. 

The  Defendant  also  filed  an  affidavit  stating, 
that  the  accounts  so  taken  were  not  conclusive, 
but  were  to  be  subject  to  examination ;  that  the 
Plaintifi^  had  taken  and  carried  away  the  partner- 
ship  books  from  the  premises  where  the  business 
was  carried  on,  and  had  refused  the  Defendant 
access  to  them ;  and  that  the  Defendant  had  re- 
ceived money  due  from  persons  indebted  to  the 
concern,  but  that  he  had  applied  it  to  the  pay* 
ment  of  debts  due  from  themselves,  and  not  to  his 
own  use,  and  that  those  sums  had  not  been  entered 
in  the  partnership  books  by  him,  because  the 
Plaintiff*  had  removed  them  ;  and  that  he  was  for 
the  same  reason  unable  to  prepare  and  put  in  his 
answer. 

In  support  of  the  motion  it  was  urged,  that  the 
partnership  must  be  considered  as  dissolved  by 
the  effect  of  the  notice;  for  where  partners  are 
not  under  an  express  agreement  that  the  partner- 
ship  shall  continue  for  any  precise  duration  of  time, 
it  may  be  dissolved  on  notice  at  any  time,  on  the 
accounts  between  them  being  wound  up,  and  the 
balance  fairly  struck — Peacock  v.  Peacock  (a), 
Featkerstonhaugh  v.  Fenwick  (6).      It  was  there- 

(flf)  16  Ve».  49.  {b)  17  Ve».  296. 

fore 
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fi>re  submitted,  that  under  the  circumstances  dis-      WS2. 
closed  in  the  affidavits,  the  Plaintiff  was  entitled  to  littlbwood 
the  injunction  prayed.  CiXDwwx. 

Cooper^  for  the  Defendant,  contended,  that  the 
Haintiff  was  not,  under  the  circumstances  of  this 
case,  in  a  condition  to  ask  for  the  interference  of 
the  Court  as  prayed. 

RiCHABDs,  Lord  Chief  Baron. — We  cannot  at 
present,  in  this  state  of  the  case,  grant  the  in- 
junction.    Whether  we  ought  to  dissolve  the  part- 
nership, under  the  circumstances  before  us,  is  a 
very  considerable  question.     [His  Lordship  stated 
the  circumstances  from  the  affidavits.3    On  one 
ade,  a  misapplication  of  money  received  from  per- 
acMis  indebted  to  the  concern  is  charged,  on  the 
other  hand  that  is  denied,  and  the  sums  accounted 
for.     The  Defendant  also  states  in  his  affidavit, 
that  the  Plaintiff  took  away  the  partnership  books, 
and  that  is  not  denied.    That  was  certainly  com- 
mitting an  unwarrantable  outrage  on  the  partner- 
ship property,  to  which  he  had  no  more  right  than 
the  Defendant,  and  it  deprives  the  Plaintiff  of  any 
cUdm  to  the  favour  of  the  Court.      Under  the 
circumstances,  therefore,  we  refuse  the  motion, 
without  prejudice,  however,  to  any  future  appli- 
cation which  may  hereafter  be  thought  adviseable 
to  make. 

The  rest  of  the  Court  concurred. 

Injunction  refused. 

H2  IN 
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IN  THE  EXCHEQUER  CHAMBER. 


[Error  from  the  King's  Bench.3 


-. . .  Dillon,  Esq.  v.  Parker,  Bart. 

rndoyf  * 

141 A  Jiditf. 

u^JTS^iiT"  ChITTY  moved,  oh  the  part  of  the  Plaintiff  in 
rcmo^^iV*  ^^^^^y  pursuant  to  notice,  for  a  rule  to  shew  cause 

record  before  ^^y  jj^g  Defendant  iu  error  should  not  be  com- 
be bas  procar-        J 

ed  tbe  ^udge^s  pelled  to  Settle  a  bill  of  exceptions,  allowed  on  the 
exceptions      trial  of  this  cause  in  the  Court  below,  in  order  that 

tendered  by 

him  at  tbe       the  Icamed  Judge  who  tried  the  cause  might  seal 

trial,  on  tbe  ^^  ^ 

rejection  of     the  biUof  exccptious,  that  it  might  be  carried  over 

bis  evidence,  i.^  -iii  •  iii 

¥^aves,by8o    to  this  Court,  and  why  the  transcnpt  should  not 
of  exceptions  be  amended  by  having  such  bill  of  exceptions  an* 

allowed  by  the  ■    i 

Judge.  nexed  thereto. 

been  no  waver,  The  Rction  bclow  was  trcspass  for  breaking  and 
fA^or^^  not  entering  a  messuage  &c.  of  the  Plaintiff.  The 
tosettfe^bS  Defendant  pleaded.  Not  guilty,  and  Leave  and  li- 
uiwd^rtlmut  cence ;  and  the  Plaintiff  replied,  taking  issue,  and 
^^^aI^'  ^wa  injurid.  The  cause  was  tried  before  Mr.  Jus- 
trawcriptof*  tic®  RkhardsoUy  at  the  Worcester  Summer  Assizes, 
^^L^  i^J^ty  1820.  The  jury  found  a  verdict  for  the 
Qu.  Within  Plaintiff,  With  damages  on  both  issues,  on  which 
partyoughtto  judgment  was  entered  up  in  the  following  Michael- 

a  bill  of  excep- 
tions? 

The  Defendant  below  then  brought  a  writ  of 
error,  and  he  assigned,  amongst  other  errors,  tliat 

the 
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the  Judge  had  refused  to  permit  him,  on  the  trial  1^^- 
of  the  first  issue,  to  give  in  evidence  that  he  was, 
at  tlie  periods  mentioned  in  the  second  and  third 
counts  of  the  declaration,  in  possession  of  the  pre- 
mises as  owner  thereof,  referring  to  a  bill  of  excep- 
tions tendered  by  him  on  the  trial  at  Nisi  prius  on 
that  ground.  The  bill  of  exceptions  not  having 
been  brought  over  with  the  transcript  of  the  record, 
a  summons  was  taken  out  on  the  3d  of  May,  re- 
quiring the  Plaintiff's  attorney  to  attend  Mn  Jus- 
tice Richardson^  to  shew  cause  why  the  bill  of  ex- 
ceptions tendered  by  the  Defendant  on  the  trial 
should  not  be  finally  settled  from  the  Judge's  notes 
of  the  evidence.  The  learned  Judge,  upon  the 
hearing  of  the  matter  upon  the  summons,  refused 
to  determine  the  point  of  practice  as  to  the  time 
within  which  a  bill  of  exceptions  should  be  deliver- 
ed over,  and  suggested  an  application  to  the  Court, 
intimating  that  he  considered  the  Defendant  was 
too  late,  not  having  called  upon  him  till  the  last 
term,  without  doing  something  more, 

Taunton  opposed  the  application  in  the  first  in- 
stance. He  urged  that  the  object  of  the  motion 
was  obviously  merely  delay,  and  submitted  that  the 
Court  should  not,  by  establishing  such  a  precedent, 
furnish  to  unsuccessful  defendants  such  means  of 
procrastinating  to  plaintiffs  the  fruit  of  their  ver- 
dict by  so  easy  a  device  as  this.  There  must  ne- 
cessarily, he  urged,  be  some  limited  time  within 
which  the  Judge's  seal  to  a  bill  of  exceptions  ought 
to  be  procured  ;  or  if  it  were  in  the  discretion  of 
the  Court,  this  was  a  case  in  which,  after  such 

gross 
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}^j^^  gross  laches,  this  motion  ought  to  be  refased,  even 
if  this  Court  had  the  power  to  do  what  was  now 
asked  of  them,  to  order  a  party  to  settle  a  bill  of 
exceptions,  and  annex  it  to  the  record  after  errors 
assigned.  He  adverted  to  the  statute,  and  the  case 
of  Wright  V.  Sharp  (a). 

Park  and  Burrough,  Justices,  observed,  that  it 
was  impossible  for  this  Court  to  order  what  was  re- 
quired of  it  by  this  application,  and  that  the  proper 
couree  would  be  to  apply  to  the  Court  of  King's 
Bench,  who  might  perhaps  make  such  an  order, 
and  then  the  bill  of  exceptions  might  be  brought 
up  by  an  allegation  of  diminution. 

Wood,  Baron. — I  am  clearly  of  opinion  that  it 
is  now  too  late  for  the  party  to  apply  for  the  Judge's 
seal  to  the  bill  of  exceptions.  Having  brought  a 
writ  of  error,  and  removed  the  record,  his  bill  of 
exceptions  is  in  point  of  law  entirely  waved.  He 
ought  not  to  have  brought  this  writ  of  error  until 
he  had  got  his  bill  of  exceptions  sealed,  if  he  had 
meant  to  have  had  it  appended  to  the  transcript  of 
the  record. 

The  whole  Court  entertaining  the  same  opinion, 
the  application  was  refused. 


Motion  Reflised, 


With  Costs. 


{a)  Salk.  288. 

BOWYER 
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BowYER  V.  Pritchard  Clerk,  Heriot,  Smith, 
BiRCHAM,  Reed,  and  Maund. 


Saiurdiiy, 
tbth  June* 


The  Plaintiff,  by  this  bill,  prayed  that  the  De-  An  occupier  of 
fendants    might    set   forth   their    several   titles,  leueofthe^ 
claims,  and  interests  in  and  to  the  rent  of  37/.  f^omhimMir 
for  the  tithes  and  premises  in  the  bill  mentioned ;  a^reut^V?! 
and  that  they  might  be  decreed  to  interplead  to-  ^  iJer.  **"* 
gether    touching    the    said   rent  for    the    tithes  HThyv^^'^ 
and  premises  demised  to  the  Plaintiff,  and  that  he  ?e«^n"^h^^ 
might  be  at  liberty  to  pay  the  rent  now  due,  and  ^"^e  w^ 
hereafter  to  accrue  due,  into  Court  for  the  benefit  ,7Ji7c  iH^^ 
of  such  of  the  Defendants  as  may  be  declared  to  notic^Sf'affr- 
be  entitled  thereto,  subject  to  further  order ;  and  fro^^^jjjj'^ 
that  the  Defendants  might  be  restrained  from  pro-  j>^  annuities 

^  o  »  (previoosly 

ceeding  in  or  prosecuting  any  actions  at  law  against  ^^^^u  *^^^® 
him  for  or  in  respect  of  such  rent.  rector),  wiio 

*•  had,  as  sncli 

grantees,  8ul>- 
sequentiy  to 

The  statement  in  the  bill  was,  that  the  Defend-  tiietiueof 

tlie  rector's 

ant  Pritchard — being  entitled,  as  Rector  of  Walton^  assignee,  sued 
onthe-HiUj  in  which  parish  the  Plaintiff  occupied  eia$£iHmu 

.  ecele$uuticia^ 

lands  against  tlie 
rector,  on  a 
jadfment  obtained  by  them  on  tbeir  securities,  filed  a  bill  of  interpleader  against  all  the 
parties,  and  obtained  injunctions  on  paying  the  rent  due  from  him  into  Court.  On 
the  answers  of  ttie  Defendants  coming  in,  the  nriority  of  the  several  titles  of  the  claimants 
being  thereby  clearly  set  out,  and  the  rector  disclaiming,  the  Court  dissolved  the  injonc- 
tiais— -holding,  that  in  tuch  a  case  they  could  not  restrain  the  party  who  was  shewn  to 
have  a  preferable  title,  from  proceeding  to  enforce  it:  or  to  decree  that  the  parties  should 
■aterplead  in  a  case  where  the  priority  of  right  was  so  distinctly  set  forth  by  the  answers. 

If  the  case  be  not  aach  at  will  support  a  bill  of  interpleader,  the  defendaniB  should  demur. 

Sach  a  leaie  and  assignment  of  part  of  the  rector's  ecclesiastical  property,  were  held  to 
be  good :  and  not  to  be  affected  by  an  execution  sued  out  against  the  rector,  after  the 
tttx  had  bceo  asaigBed. 

!■•■  &terpleadiDg  loit,  one  of  the  defendantt'  answers  may  be  read  against  the  others. 
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and  otheri. 


lands  to  the  tithes  arising  therein — by  indenture  of 
the  14th  of  April  1820,  demised  to  the  Plaintiff, 
his  heirs,  &c.,  all  those  the  several  tithes  of  corn, 
grain,  and  hay,  and  other  great  or  rectorial  and 
small  or  vicarial  tithes  and  dues,  &c.  whatsoever, 
which  should  arise  upon  the  Plaintiff's  lands  during 
the  life  of  Prilchard,  for  the  term  of  his  natural 
life,  at  a  rent  of  37/.  a-year,  with  the  usual  cove- 
nants on  both  sides  :  that  the  Defendants,  Heriot^ 
Smith  J  and  Birchamj  on  the  26th  of  June  1821, 
served  upon  the  Plaintiff  a  written  notice,  signed 
by  Bircham^  stating,  that  by  an  indenture  dated 
the  1st  of  June  1816,  between  Pritchard^  of  the 
first  part,  the  Defendant  Heriot  of  the  second  part, 
and  William  Moore  of  the  third  part,  Pritchard,  for 
the  consideration  therein  mentioned,  granted  to 
Heriot  ^n  annuity  of  50/.,  chargeable  upon  the  rec* 
tory  of  Walton-upon'the-Hillj  and  all  the  mes* 
suages  or  tenements,  glebe  lands,  tithes,  &c.  for 
the  term  of  99  years,  if  Pritchard  should  so  long 
live;  and  by  the  same  indenture,  Pritchard  demised 
to  MoorCf  his  executors,  &c.,  all  that  the  rectory, 
and  all  glebe  lands,  &c.,  tithes,  &c.,  for  the  term 
of  100  years,  if  Pr//cAflrrf  should  so  long  live,  for 
securing  payment  of  the  annuity :  that  Moore  died 
in  November  1816,  leaving  the  Defendant  Bircham 
his  sole  executor.  The  notice  also  stated  the 
grant  of  another  annuity  of  100/.  to  the  Defend- 
ant/S^tiiVA,  by  indenture  of  the  Sd  of  June  1819, 
secured  by  a  similar  demise  to  Bircham.  It  then 
proceeded  to  apprize  the  plaintiff  that  he  would  be 
required  during  his  occupancy  of  the  lands,  tithes, 
icc*y  on  which  the  annuities  were  charged,   as 

owner, 
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owner,  lessee,  or  tenant,  to  pay  to  him  (Bircham)^       1822. 
his  executors,  &c.,   the  rents,   tithes,  &c.,   then     bowyer 
due,  or  the  compositions  or  payments  to  be  made   prix^haro 
by  him  in  lieu  thereof,  or  which  should  become    *»<*<^«»- 
due,  &c.;  and  that  in  default  of  such  payment,  he, 
Birchamj  should  pursue  his  remedy  by  ejectment 
or  otherwise* 

The  bill  also  stated,  that  Pritcliard  admitted 
such  indentures,  and  that  Bircham  was  the  repre- 
sentative of  William  Moore ;  but  the  Plaintiff  al- 
leged and  insisted  that  the  deeds  were  not  valid,  on 
the  ground  of  usury :  that  the  Defendant  Maund 
bad  informed  the  Plaintiff,  and  Pritchard  had  ad« 
mitted,  that  subsequently  to  the  date  and  execu- 
tion of  the  said  indenture  of  lease  of  April  1820, 
but  previously  to  Ajsgt^t  182] ,  Pritchard^  for  some 
considerable  pecuniary  consideration,  assigned  to 
Maund  the  said  yearly  rent  of  SlL  It  was  also 
allied,  that  there  was  then  due  from  the  Plaintiff 
under  the  lease,  the  rent  for  the  year  which  ended 
on  the  29th  oi September  1821,  which,  after  certain 
deductions,  amounted  to  31/.  105.,  and  that  such 
rent  was  claimed  from  him  to  be  paid  to  them  by 
each  of  the  three  parties  defendant,  by  Pritchard^ . 
by  Maundj  and  by  HerioU  Smith  and  Bircham^  each 
of  whom  had  given  the  Plaintiff  notice  not  to  pay 
the  rent  to  the  others,  and  had  commenced,  or 
were  about  to  commence,  actions  against  him  for 
the  recovery  thereof:  that  Reed  and  Bircham  had, 
before  the  9th  oi  May  1821,  recovered  judgment 
against  Pritchard  for  4,500/.  and  costs,  and  had 
thereupon  issued  a  writ  oi  fieri  fiicias  de  bonis  ec^ 

clcsiasticis 
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1823.      clesiasticis  against  Pritchard  as  rector,  directed  to 

^"^^^f^    his  diocesan,  who  had  sequestered  the  fruits,  tithes, 

Pmt^ARD  ^^^  profits  of  the  rectory,  and  appointed  Bircham 

MMi  others,    ^u J  jfj^^^  Sequestrators,  in  the  usual  manner :  that 

under  such  judgment,  execution,  and  sequestra^ 

tion,  Bircham  and  Reed  claimed  the  rent  due  firom 

Plaintiff.     The  Bill  concluded  in  the  usual  man« 

ner,  stating  that  the  Plaintiff  was  ready  and  willing 

to  pay  the  rent  to  the  persons  to  whom  it  was  due, 

but  that  he  could  not  safely  pay  it,  by  reason  of  the 

conflicting  claims;  praying,  &c. 

Heriot^  Smithy  Bircham,  and  Reed,  put  in  a  joint 
and  several  answer,  and  thereby  insisted,  that  if 
Pritchard  had  granted  to  the  Plaintiff  the  lease  of 
14th  April  1820,  such  lease  was  void  as  against 
them,  claiming,  as  they  did,  under  the  said  inden- 
tures, and  that  the  Plaintiff  was  bound,  from  the 
date  of  the  nptice,  to  pay  them  the  full  value  of 
the  titheable  matters  produced  upon  the  lands  oc** 
cupied  by  him  within  the  rectory,  until  the  26th 
of  June  1821,  in  part  payment  of  tlie  annuities 
granted  by  Pritchard :  and  that  he  was  bound  in 
future  to  render  to  Defendants  Heriot  and  SmWi 
the  tithes  in  kind,  or  the  full  value.  And  they 
stated,  that  they  did  not  claim  from  the  Plaintiff 
or  insist  on  his  paying  to  them  37/.,  or  any  other 
sum,  as  being  rent,  as  mentioned  in  the  bill,  unless 
the  Court  should  be  of  opinion  that  the  lease 
therein  mentioned  to  have  been  granted  by  Pritch" 
ard  to  the  Plaintiff  was  valid  as  against  Heriot 
and  Smith;  and  in  that  case  the  Defendants  J9e- 
riot  and  Smith  claimed  to  be  entitled  to  the  rent 

then 


•odothtn* 
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tbeD  due  and  in  arrear  under  such  lease,  in  part  1822. 
payment  and  satisfaction  of  their  annuities,  and  the  bowybr 
future  rent  to  accrue  due  under  such  lease,  as  in-  pbitcbard 
cumbrancers  upon  the  said  rectory.  They  alleged, 
that  Bircham  and  Reed^  in  Hilary  Term,  1821,  re- 
covered judgment  against  Pritchardf  and  that  exe* 
cution  vras  issued  out  thereon  on  the  9th  of  Men/ 
1881,  and  that  on  the  22d  Bircham  was  appointed 
sequestrator,  on  behalf  of  himself  and  Beed.  The 
lime  Defendants,  in  conclusion,  submitted,  that 
the  Plaintiff  was  not  entitled  to  call  upon  them  to 
interplead  touching  the  rent  reserved  by  the  lease, 
and  that  the  Plaintiff  had  not  by  his  bill  stated  a 
case  of  interpleader  against  them,  claiming  under 
the  indentures  of  1816  and  1819 — ^insisting  on  the 
benefit  of  such  objection,  as  if  they  had  in  that 
respect  demurred  to  the  bill. 

Tlie  Defendant  Maund  afterwards  put  in  his  an« 

m 

iwer,  stating,  that  he  had,  by  indenture  dated 
the  4th  of  M(J^  1820,  reciting  the  said  inden- 
ture of  14th  Aprilf  agreed  with  Pritchard  for  the 
absolute  assignment  of  the  said  rent  of  372^,  and 
all  his  interest  therein,  for  the  sum  of  240/.,  and 
hi  that  consideration  Pritchard  thereby  assigned 
the  said  rent  to  him  for  the  life  of  Pritchard^  with 
a  power  reserved  for  the  re-purchase  thereof  at  the 
end  of  five  years :  that  he  paid  Pritchard  the  whole 
of  the  said  consideration-money,  and  that  a  few 
days  after  the  execution  of  the  indenture,  he  caus- 
ed a  letter  to  be  sent  to  tlie  Plaintiff,  containing 
notice  of  the  substance  or  efiect  of  such  indenture, 
<od  required  him  to  pay  him  the  said  rent :  that  the 

Plaintiff 


V. 

PCI 

a^dotbert. 
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1822.  Plaintiff  had  accordingly  paid  the  year's  rent,  which 
BowTER  became  due  on  the  29th  of  September  1 820.  The 
pritcharh  Defendant  also  alleged  that  he  had  no  notice  at 
any  time  before,  or  for  several  months  subsequent 
to  the  4th  May  1820,  or  reason  to  suspect  tliat 
the  rectory  was  subject  to  any  grant  or  charges* 
And  he  submitted  and  insisted,  that  under  the 
circumstances  he  was  entitled  to  have  and  receive 
the  said  rent  from  the  Plaintiff,  and  that  he  ought 
not  to  be  restrained  by  the  injunction  of  the  Court 
from  such  legal  steps  and  remedies  as  he  might  be 
advised  to  take,  in  order  to  compel  the  Plaintiff  to 
pay  it. 

The  Defendant  Maund  alleged  fVaud  on  the 
part  of  the  annuitants  in  several  respects,  and  in- 
sisted that  the  deeds  on  which  they  claimed  were 
void.  He  also  stated,  that  he  did  not  know  or 
believe  that  Pritchard  had  claimed  from  the  Plain- 
tiff the  rent  due  at  Michaelmas  last  under  the 
lease :  and,  denying  all  knowledge  of  the  fact,  whe- 
ther the  other  Defendants  claimed  the  rent  from 
Plaintiff,  he  admitted  that  he  claimed  the  whole, 
as  assignee  of  Pritchard.  -  He  further  stated,  that 
he  did  not  believe  that  Pritchard  had  given  notice 
to  the  Plaintiff  not  to  pay  the  rent  to  Smith  and 
Birchaniy  or  that  Pritchard  had  commenced  or  in- 
tended to  commence  any  action  against  the  Plain-^ 
tiff  for  the  rent  due :  that  since  the  date  of  the  no- 
tice by  Birchaniy  the  Plaintiff  had  repeatedly  pro- 
mised to  pay  the  present  arrear  of  such  rent  to  him, 
the  Defendant  Maundy  and  that  not  having  done 
so  he,  the  Defendant,  did  intend  to  commence  such 

action 
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action  as  he  might  be  advised  in  order  to  compel       ^^2. 
the  payment.  bowyer 


The  Defendant  concluded  by  denying  that,  by 
reason  of  the  circumstances,  the  Plaintiff  was  unable 
safely  and  properly  to  pay  the  rent  due,  and  that 
the  Plaintiff  had  made  any  case  by  his  bill  which 
entitled  him  to  call  upon  the  parties  defendant 
thereto  to  interplead,  claiming  the  same  benefit  as 
if  the  Defendant  had  demurred  to  the  bill. 

The  Defendant  Pritcfiard,  by  his  answer,  dis- 
claimed all  interest  in  the  rent  since  the  4th  Afaj/y 
1820. 

The  Plaintiff  obtained  an  injunction,  on  pay- 
ing into  Court  the  year's  rent  due  at  Michaelmas 
1821.  That  injunction  was  aflerwards  dissolved 
as  against  Bircham  and  Reed^  on  their  answer  being 
filed^  and  the  common  order  nisi  was  obtained  for 
dissolving  the  injunction  as  against  Maund  and 
Pritehard.  On  the  8th  of  June  notice  was  given 
to  the  Plaintiff,  that  it  would  be  moved  to  make 
that  order  absolute.  The  Plaintiff  gave  notice  on 
the  10th,  of  a  motion  to  revive  the  injunction  as 
against  Bircham  and  Reed^  and  of  shewing  cause 
against  the  order  nisi  at  the  same  time. 

The  motion  for  making  absolute  the  order  to 
dissolve  the  injunction  against  Maundy  now  came 
on. 

Agar  and  Knight  appeared  for  the  Plaintiff:  and 

Martin^ 


V. 

Pritciiaro 
and  others. 


( 


no 

1822. 

Bow  Y  BR 
O. 

Pritchard 
aad  others. 
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Martin^  Barber ^  and  Wakefield^  for  the  several 
Defendants. 

Martin  having  applied  to  make  the  order  nisi 
absolute, 


Agar  and  Knight^  on  the  part  of  the  Phiintifl^ 
submitted,  that  this  was  a  proper  case,  on  the  factSi 
for  a  bill  of  interpleader ;  and  that  the  objection 
that  this  was  a  case  where  a  tenant  called  on  his 
landlord  to  interplead,  did  not  apply  to  this,  be* 
cause  the  question  was  raised  by  the  act  of  the 
landlord  subsequent  to  the  le^se^—Cowtan  v.  Wil- 
liams (a). 

They  also  submitted,  that  the  assignment  was 
void  in  this  case,  as  Pritchard  had  no  right  to 
assign  the  rent,  and  that  alone  would  be  a  good 
reason  for  the  Plaintiff's  coming  here  for  protec- 
tion against  the  vexation  of  having  to  discuss  a 
doubtful  claim. 

[The  Counsel  for  the  Plaintiff  being  about  to 
read  statements  out  of  one  of  the  answers,  in  sup* 
port  of  their  opposition  to  the  order,  it  wasotgect* 
ed,  that  as  the  several  Defendants  claimed  under 
different  interests,  they  were  not  bound  by  the  an- 
swers of  the  others  ;  but 

The  Court  determined  that  this  must  be  taken  to 
be  an  interpleading  bill,  because  it  had  not  been 


(a)  9  V€8.  lor. 


demuiTed 

/ 
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demurred  to,  and  that  it  was  therefore  competent  ^J^^ 
to  the  Plaintiff  to  read  passages  out  of  any  of  the  Bowybr 
answers  against  either  of  the  Defendants.]  Phitchaad 

aiuioUier».> 

It  was,  on  the  whole  case,  contended  on  the  part 
aithe  Plaintiff,  that  as  this  was  a  case  where  the  pay- 
ment sought  from  the  Plaintiff  could  not  be  safely 
made,  he  had  a  right  to  call  on  the  parties  claiming 
it  to  interplead,  or  at  least  to  have  an  injunction. 
The  principle  on  the  doctrine  of  interpleader,  as 
laid  down  in  the  case  of  Angell  v.  Hodden  (b\  they 
urged,  carried  the  right  very  far,  as  it  was  deter- 
mined there,  that  upon  notice  merely  of  a  variety 
of  claims  by  persons  amongst  whom  an  entire 
diarge  was  divided,  a  bill  of  interpleader  might  be 
filed  by  the  party  entitled  to  be  discharged  by  a 
angle  payment,  that  he  might  not  be  harrassed  by 
« the  vexation  attending  the  discussion''  of  the 
several  suits.  And  it  was  in  some  degree  upon  that 
ground  (as  the  Lord  Chancellor  observes,  in  giving 
judgment  in  the  case  cited)  that  Lord  ThurUm^  in 
the  case  of  The  Duke  of  Bolton  v.  Williams^  grant- 
ed a  perpetual  injunction  against  the  executors  of 
the  annuitants,  which  did  not  properly  belong  to  a 
strict  bill  of  interpleader;  for  though  he  could  very 
well  decide  upon  that,  to  whom  the  arrears  were 
to  be  paid,  yet  as  sums  on  account  of  the  future 
payments  would  continually  be  coming  into  contro- 
versy, unless  he  had  restrained  them  from  proceed- 
ing in  their  action,  he  could  not  have  given  that 
complete  relief  which  was  necessary  to  deliver  the 

{b)  15Ve8.246. 
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Plaintiff  from  the  vexation  to  which  he  would  have 
been  liable.  Lord  Rosslyn  is  also  there  said  to  have 
acted  on  the  same  principle,  holding,  that  a  Plain* 
tiff  was  entitled  to  have  all  the  parties  to  whom  he 
had  made  assignments  brought  before  the  Court 
together,  and  was  not  to  be  put  to  try  with  each 
of  them  the  question  upon  his  claim.  The  present 
Lord  Chancellor,  in  the  same  case  of  AngeU  v. 
Hadden^  speaking  of  the  reasoning  of  Lords  Ross^ 
lyn  and  Thurlow^  on  the  case  of  the  Duke  of  Bolton 
V.  WilliamSj  says — **  The  ground  of  the  judgment 
is,  that  the  Duke  held  the  money  for  the  trustee ; 
if  he  chose  to  assert  his  legal  title  on  behalf  of 
others  :  but  if  he  would  not  assert  that  title,  there 
was  a  principle  of  jurisprudence  in  this  Court 
entitling  the  Duke  to  say  he  had  the  money  ready 
to  be  handed  over  to  any  person  who  had  the 
right  to  it ;  and,  all  these  persons  making  claims, 
to  desire  the  Court  to  tell  him  to  whom  he  ought 
to  pay  it.  The  ground,  therefore,  was  not  that  he 
might  not  have  been  able,  by  great  attention  and 
caution,  to  make  himself  secure,  but  that  he  might 
secure  himself  by  one  suit,  instead  of  perhaps 
forty  ;  as  one  payment  ought  to  discharge  him." 


In  the  case  of  Dungey  v.  Angove  (c),  the  Lord 
Chancellor  distinctly  says,  that  ^'  a  bill  of  inter- 
^<  pleader  will  lie  where  the  tenant  may  be  liable 
**  to  pay  the  rent  to  one  of  two  different  persons,*' 
— ^laying  that  down  as  a  general  unqualified  prin'ci* 
pie  of  Equity. 


{c)2Ves.812. 


On 
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Om  the  whole,  therefore,  it  was  submitted,  that 
(bis  was  a  proper  case  for  the  Plaintiff  to  bring  be- 
fore the  Court,  to  protect  himself  by  its  interference 
from  the  hazard  of  complying  with  either  of  these 
conflicting  demands,  and  from  the  harrassment  and 
vexation  of  simultaneous  suits  by  the  sequestrators 
and  the  assignee  of  the  rent« 


1822. 


BOWYBR 

r. 

PR1TCHAB9 

and  othtn « 


Barber  and  Wakefield^  who  appeared  for  different 
Defendants,  were  stopped  by  the  Courts 

Richards,  Lord  Chief  Baron, — We  are  asked  by 
this  motion  to  dissolve  the  injunction  which  has 
been  obtained ;  and  the  only  question  is,  whether^ 
under  the  circumstances  before  us,  we  shall  do  so, 
or  continue  it  ?  We  must  determine  that  question 
entirely  upon  what  is  stated  in  the  several  answers, 
and  if  we  find  amongst  conflicting  titles  set  up,  one 
prior  in  point  of  time,  and  all  the  others  subsequent 
to  it,  there  can  be  no  doubt  that  the  party  from 
whom  the  claim  is  sought  must  first  satisfy  the  person 
who  has  the  preferable  title,  as  being  the  oldest,  just 
as  if  it  were  the  common  case  of  two  mortg^ees, 
one  of  them  haying  first  got  the  legal  estate^ 

In  this  case  the  Plaintiff  holds  lands,  from  which 
the  tithes  are  due  to  Pritchard — Pritchard  demised 
the  tithes  to  him,  reserving  rent,  and  that  rent  he 
assigned  to  Maund.  It  was  fisiirly  enough  urged,  that 
tach  an  assignment  was  void ;  but  we  are  of  opir 
nioQ  that  it  is  not.    There  are  many  cases  in  which 
it  has  been  determined,  that  a  rector  may  so  dis- 
pose of  part  of  his  property.    In  fact  th?  sequestra- 
yof^  XI.  I  tion 
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18^.      tion  itiielf  must  necessarily  have  the  effect  of  (id- 

teo^YBR     ttiilting  that,  for  if  it  were  not  legally  assignable^ 

iPitiTCRAHD  the  law  would  not  permit  it  to  be  touched  by  ^Jieri 

lind  otben.  ^^^^^    ^g  ^^n  ^Qt^  therefore,  say  that  this  was  a 

void  assignment,  on  the  ground  of  any  existing 
legal  incapacity  in  the  assignor  to  grant  his  interest 
to  the  assignee,  particularly  in  a  question  raised  b^ 
tween  the  assignee  and  the  sequestrator. 

The  lease  of  the  tithes  was  made  in  1820,  and 
the  assignment  in  1821.  The  sequestration  was 
then  issued  long  after  the  assignment.  The  Plaintiff 
thereupon  filed  this  bill,  which  is  strictly  an  inter- 
pleading bill,and  certainly  the  Plaintiff  had  a  right  to 
file  this  bill  for  any  purpose.  The  Defendants  have 
all  put  in  answers.  The  Plaintiff  having  obtained  itt 
injunction,  on  paying  the  money  into  Court,  now, 
af):er  all  the  answers  have  come  in,  requires  that  the 
injunction  may  be  continued  till  the  hearing;  and  on 
those  answers  we  must  proceed  in  determining  whe- 
ther we  will  do  so  or  not,  without  regard  to  any  other 
case  which  the  Plaintiff  may  hereafter  make  on  pro- 
ducing evidence  at  the  hearing.  We  see  by  the  an- 
swers that  Maund^B  title  under  the  assignment  h 
anterior  to  that  of  the  other  Defendants  who  claim 
under  the  sequestration.  Upon  what  possible  ques- 
tion, then,  can  we,  under  such  circumstances,  con^, 
tinue  this  injunction,  and  thus  prevent  the  parly 
from  proceeding  to  recover  his  right  at  law,  unti! 
we  shall  have  made  further  inquiry  ?  What  inquiry 
can  we  make  ?  We  can  not  send  it  to  the  Master ; 
for  there  is  in  feet  nothing  to  inquire  about.  From^ 
the  facts  stated  on  the  record,  it  appears  that^ 

Maun 
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Mmmd  was  first  entitled.  He  has  therefore  a  right      ^^se. 
to  priority  of  payment ;  and  until  he  is  satisfied,     Bowvm 
the  other  Defendants  who  claim  under  a  later  title   PftnoiiAM 
can  not  make  any  demand  of  the  rent  firom  the 
Fkuntiff.     Consequently,  on  the  facts  befi^re  us,  we 
can  not  take  any  other  course  than  to  dissolve  the  in- 
junction, for  there  is  not  on  these  answers  the  least 
fimndation  fi^r  the  interference  of  the  Court  to  re- 
strain the  Defendant  Maund  from  proceeding  to 
recover  the  rent  assigned  to  him.    The  injunction 
must  therefore  be  dissolved. 

Graham,  Baron. — I  am  clearly  of  opinion  that 
the  rector's  lease  was  good  in  the  fii'st  instance,  and 
io  was  the  assignment;  and  I  have  known  instances 
of  mortgagees  of  rectors  recovering  in  ejectment. 
Where  the  priority  of  difierent  titles  is  dear,  there 
can  be  no  ground  for  a  bill  of  interpleader.  Tlie 
case  of  Dungey  v.  Angwe  (d)  was  very  properly 
decided,  according  to  the  circumstances,  but  Uus 
is  a  very  difierent  case.  Here  there  are  distinct 
titles  in  different  persons,  it  is  true,  but  they  are 
not  incompatible,  and  may  consist  together,  where 
one  of  the  parties  has  a  clearly  preferable  right  to 
be  paid  first  before  the  others.  Prkckm^s  ori- 
ginal right  to  lease  the  tithes  can  not,  I  think,  be 
impeached  on  any  ground.  Suppose  he  was  before 
the  Court  in  this  case,  what  objection  could  he 
make  to  his  assignment  of  his  right  for  a  valuable 
coDsid^acion  ?  As  between  him  and  Maundy  he 
W(mld  be  estopped,  and  those  claiming  under  him 

(i)  2  Ves.  312. 

1 2  can 
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can  not  be  in  a  better  situation  than  he  himseK* 
would  be.  The  facts  of  the  case  are  too  clear  for 
argument.  Then  ejectments  have  been  brought  on 
t)iese  very  annuities,  and  no  doubt,  if  it  were  not  for 
MauncTs  prior  title,  they  might  be  supported.  I  my- 
self so  determined  against  Dr.  Bingham^  in  a  cause 
tried  before  me  at  Nisi  Prius.  If  the  assignment  b? 
not  good  as  to  Maundy  it  must  be  bad  as  to  the 
other  Defendants.  In  every  point  of  view  Mound 
has  the  preferably  title,  and  we  can  not  interfere 
upon  this  bill  and  the  answers  to  prevent  him  from 
recovering  upon  it.  No  doubt  the  injunction  ought 
to  be  dissolved* 


Wood,  Baron. — I  certainly  can  not  say  that  I 
am  very  conversant  with  the  doctrine  of  inter- 
pleader,  as  entertained  in  Courts  of  Equity;  but  on 
the  question  of  priority  of  title,  made  in  this  case, 
I  have  no  doubt.  I  think  it  quite  clear  that  the 
lease  and  the  assignment  were  in  themselves  both 
good.  Then  there  has  been  nothing  shown  to  imr 
peach  the  right  of  the  assignee ;  and  his  title  being 
good,  it  is  quite  impossible  that  it  can  be  affected 
by  an  execution  issued  after  the  rent  had  been  le- 
gally assigned  by  deed.  There  is  therefore  no  rea^ 
Bpn  why  the  injunction  should  be  continued^ 

Qabrow,  Baron^  concurred. 

Injunction  Dissolved* 


f '• 


Nannet 
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Nanney  and  others  v.  Hugh  Totty,  Clerk. 
[Exception  to  Master's  Certificate.] 


Satwrdix§^ 
Ibth  June. 


The  Plaintifis,  who  had  been  co-Defendants  in  an  a  defendant 
original  bill  with  a  person  of  whom  the  now  Defend-  revivor  cannot 
ant  was  the  representative,  by  this  bill,  filed  Trinity  ?e"r  onThT'rc. 
Term,  2  Geo.  4.,  prayed  that  the  Defendant  might  Sligbt!if»tated 
either  admit  assets  of  the  deceased  {William  Totty)  lolheorigTnVi 
sufficient  to  answer  the  Plaintiff's  demands  there-  daced'^dSfcl 
on  in  respect  of  the  matters  therein  mentioned,  or  if  hVd^,?t  wiu 
might  set  forth  an  account  of  the  personal  estate  ncnlTand^ma 
and  efl^cts  of  which  Totty  was  possessed,  &c.  at  *>«"?""««<>• 
the  time  of  his  death,  &c. :  that  the  Defendant     Jftbebuibe 

'  not  properly 

might  shew  cause  why  the  suit  instituted  by  the  ■.^»"  ^^^^: , 

^  J  J  vivor,orifthe 

deceased,  and  the  proceedings  therein;  should  not  pWnuffbenot 

.  .  *  P»rty  en- 

stand  revived  and  be  in  the  same  condition  as  at  titled  to  file  a 

,  bill  of  revivor, 

the  time  of  his  death :  and  that  the  same  might  the  defendant 

.  J.       1  ihould  demur. 

Stand  and  be  revived  accordingly.  a»  by  answer- 

ing he  waves 
the  obiections, 
rra       ■•11  i^      1  ^   11     f  1     and  admits  the 

ine  bill  set  forth  a  statement  of  all  the  proceed-  wiitobea 
ings  by  bill  filed  in  1784,  and  bills  of  revivor  and  revivor,  and 

.  1-1111  .1  -  '-I   that  it  may  ba 

supplement  which  had  been  taken  tn  an  original  weii  filed  by 

the  D&rtv 

suit  instituted  by  and  on  the  behalf  of  certain  per-  puintiff. 
sons,  creditors  of  a  deceased  intestate,  against  his 
representatives  and  Other  creditors,  several  of  whom 
were  the  now  Plaintifis,  for  an  account  and  payment 
of  their  debts,  the  result  of  which  was,  that  a  re- 
ference to  take  an  account  was  decreed,  and  it  was 
ordered  that  the  intestate's  estates  should  be  applied 

in 


•od  others 
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1822.  in  payment  of  his  debts,  and  that  an  account  should 
nanney  be  taken  of  what  was  due  to  William  Totty^  one  of 
the  defendants  in  that  suit,  on  a  mortgage  for  prin- 
cipal and  interest,  and  an  account  of  what  money 
had  been  or  might  have  been  received  by  Totty  on 
account  of  the  rents  and  profits  of  the  mortgaged 
estate,  and  that  the  balance  due  to  or  from  Totty 
by  or  to  the  intestate's  estate  might  be  ascer- 
tained* 

It  was  afterwards  ordered,  by  a  further  decree^ 
that  a  balance  of  460/.  found  due  to  Totty  on  the 
mortgage  should  be  postponed  till  the  sum  of  1026/L 
found  to  be  due  from  him  to  the  estate  on  the  ba«- 
lance  of  his  accounts  as  receiver  should  be  paid  into 
Court  A  variety  of  decrees,  reports,  and  further 
orders,  made  in  the  course  of  the  cause,  and  an  Act 
of  Parliament  for  discharging  the  intestate's  debts 
out  of  his  real  property,  were  set  out  in  the  bill. 
It  was  alleged  that  Totty  died  in  1797,  without  hav- 
ing paid  the  1026/.  into  Court,and  that  after  several 
successive  administrations,  on  each  of  which  the  suit 
was  revived  by  bill  of  revivor  and  supplement,  the 
present  Defendant  in  1821  became  his  personal 
representative :  and  that  it  had  been  decreed  that 
Totty  and  his  representatives  should  assign  the  deed 
of  demise  or  mortgage. 

The  concluding  statement  of  the  bill  was,  that 
the  Defendant  had  possessed  himself  of  assets  to 
answer  the  money  reported  to  be  due  from  IViUiam 
Totty  ;  and  therefore  the  Plainti£&  prayed,  &c.  (as 
above«) 

The 
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The  bill  interrogated  to  the  facts  of  the  proceed-  ^822. 

ings  having  taken  place,  and  the  decrees  and  orders  nannbt 

.       .         .                     y             II          1  and  Others 

having  been  made  as  alleged.  v. 


TOTTY, 


The  Defendant  put  in  a  very  unusually  long  and 
full  answer,  consisting  almost  entirely  of  allegations 
calculated  to  make  a  new  case  of  defence,  and  to 
put  fresh  matter  in  issue  which  had  not  previously 
been  before  the  Court  on  any  former  occasion ;  al- 
leging, amongst  other  things,  that  many  sums  of 
money,  to  a  considerable  amount,  had  been  ad- 
vanced by  William  Totty  on  account  of  the  intes^ 
tate,  which  the  deputy-remembrancer  had  refused 
to  allow  him  in  his  accounts,  and  offering  to  prove 
Uiat  fact ;  and  stating  reasons  why  more  time  had 
Bot  been  allowed  for  the  passing  such  accounts,  and 
that  the  decree  was  to  be  made  subject  to  a  further 
account,  and  that  an  unassigned  term  was  permitted 
to  remain  outstanding  in  William  Totty ^  as  a  secu- 
rity for  the  balance  which  might  be  due  to  him, 
and  was  still  in  the  Defendant }  and  that  the  par- 
ties had  endeavoured  to  come  to  an  agreement  to 
refer  the  accounts  to  arbitration,  but  without  being 
able  to  do  so,  although  bonds  of  arbitration  had 
been  prepared.  He  also  relied  on  a  bond  given  by 
the  administrator  of  the  intestate,  and  other  docu- 
ments in  support  of  his  account. 

On  the  9th  of  May^  Temple  obtained  an  order  to 
refer  the  Defendant's  answer  to  the  Plaintiff's  bill 
of  revivor  ^^  and  supplement''  for  impertinence, 
whereupon  the  Master  certified  it  to  be  imper- 
tinent; and,  referring  to   the  impertiiient  pas^ 

sages. 


i^ 
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sagesy  it  applied  to  nearly  the  whole  of  the  an<* 
sWen 

A  general  exception  was  filed  to  that  report, 
which  now  came  on  to  be  argued. 

Martin  and  Daniel^  in  support  of  the  exception^ 
Submitted,  that  the  Master  having  proceeded  on 
the  assumption  that  this  was  a  mere  bill  of  revivor, 
had  been  in  an  error,  for  that  this  bill  was  in  effect, 
when  considigred  with  reference  to  the  parties^ 
Plaintifis  on  this  record,  who  were  diiSTerent  from 
those  who  were  Defendants  in  the  original  suit,  and 
with  reference  to  the  matters  stated  in  this  bill, 
m^ny  of  which  were  new,  necessarily  to  be  treat- 
ed as  a  supplemental  bill ;  and  the  Defendant 
had  a  right,  in  order  to  meet  the  Plaintiff's  state- 
ments, to  put  on  the  record  such  facts  as  would  be  of 
effect  in  contradicting  the  allegations.  And  they 
urged,  that  this  being  originally  a  creditor's  diiit, 
could  only  be  revived  by  supplemental  bill,  as  there 
was  no  privity  between  the  now  Plaintiffs  and  the 
Plaintiffs  to  the  original  bill,  entitling  them  to  file 
a  mere  bill  of  revivor  as  a  matter  of  course,^^tbat 
a  defence  by  a  mortgagee  to  a  creditor's  bill  might 
be  very  different  from  that  to  a  suit  by  representa- 
tives, to  which  the  original  Plaiiitifis  were  not  par* 
ties,  as  in  this  case. 

• 

^onhlanque  and  Temple^  who  appeared  for  thd 
Plaintifi[s,  to  support  the  Master's  Report  were  not 
ealled  upon  by  the  Court  to  offer  any  thing  in  am 
Hwer  to  the  exception^ 

Richards, 
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HiCHARDs,  Lord  Chief  Baron. — This  bill  is  filed 
oy  parties  who  were  some  of  them  at  least  Defend- 
ants to  the  original  suit.  They  certainly  might 
divide  and  file  a  bill  of  revivor,  according  to  the 
exigencies  of  the  case.  The  question  is,  whether 
this  is  a  bill  of  revivor  or  not  ?  If  it  be  not  strictly 
a  bill  of  revivor,  or  if  a  bill  of  revivor  could  not  be 
properly  filed,  the  proper  course  for  the  Defend- 
ant to  have  taken,  and  his  only  course  of  raising 
objections  to  the  bill,  would  have  been  to  have  de- 
murred, if  he  is  right.  There  being  no  demurrer  on 
that  ground,  we  must  take  it  that  this  is  a  bill  of 
revivor ;  and  certainly  any  parties  interested  in  the 
decree  against  the  original  Defendant,  WilUam 
Tottyy  would  have  a  right  to  file  a  bill  of  revivor 
against  him  if  he  had  been  now  alive ;  and  he,  as 
Defendant  to  that  bill,  could  not  have  put  in  an 
answer  containing  new  facts,  which  might,  if  it  had 
been  filed  originally,  have  produced  a  different  de- 
cree* The  present  Defendant  is  precisely  in  the 
same  situation*  By  putting  in  an  answer,  the  ob- 
jections which  have  been  taken,  if  they  were  well 
ibunded,  are  waved.  It  is  then  admitted  that  the 
bill  is  properly  a  bill  of  revivor,  and  that  the  parties 
have  a  right  to  revive* 

If  we  were  to  allow  this  exception,  I  do  not  know 
to  what  extent  we  should  be  imposing  inconve- 
nience on  suitors;  for  I  do  not  see  why  an  executor 
againt  whom  a  suit  should  be  revived,  might  not  as 
well  put  a  new  case  on  the  record,  and  go  to  com- 
mission, to  bring  up  any  new  facts  which  might 
Uve  induced  a  different  decree  from  that  al- 
ready 
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Nawnby 

udolhera 
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ready  made  in  the  original  suit  sought  to  be  re- 
vived. 

I  am  therefore  clearly  of  opinion,  that  this  an- 
swer is  impertinent,  as  the  Master  has  certified  to 
us. 


The  rest  of  the  Court  concurred. 


Exception  overruled. 


Monday^ 
17th  June. 

The  CoartwtU 
not  set  aside 
the  service  of 
awritforirre- 
gahirity,  in 
being  served 
in  a  city  locally 
within  a  coun- 

Sr  where  it  was 
irected  to  the 
Sheriff  of  that 
coonty, if 
the  defendant 
have  paid  the 
debt  and  part 
of  the  costs ; 
for  such  an  ir- 
regalaritv  may 
be  waved  by 
the  condoctof 
the  defendant 

A  mle  to 
shew  cause  un- 
der such  cir- 
cumstances 
discharged 
wUhcoii$» 


Monday  v.  Sear. 

Price  shewed  cause  against  a  rule,  which  had 
been  obtained  on  the  7th  of  Ji/ne,  by  Sir  William 
Owen,  for  setting  aside  the  service  of  the  writ  of 
qtw  minus  issued  in  this  cause  for  irregularity,  with 
costs. 

The  objection  raised  by  the  Defendant's  affida- 
vit was,  that  it  was  served  in  the  city  o£  Canterbury^ 
being  directed  to  the  Sheriff  of  Kent.  The  writ 
was  issued  on  the  24th  ofAprily  and  served  on  the 
ISth  of  May. 

That 


An  application  for  auf  h  a  purpose  must  be  made  in  the  first  instance* 

It  is  not  necettaiy  ip  thif  Court  that  the  affidavit  on  which  such  an  application  is  founded 
should  negative  tiiat  the  process  was  served  on  the  confines,  and  that  Uierc  existed  any  dis- 
pute about  the  boundarieir 
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That  was  answered  by  affidavit  of  the  fact,  that  ^922. 

the  Defendant  had  since  paid  the  debt  (4/.),  and  mombat 

SOf.  towards  the  costs,  undertaking  to  pay  the  re-  sbar. 
attainder,  if  more  should  be  justly  due. 

It  was  now  urged  as  cause  against  making  the 
rule  absolute — first,  that  the  affidavit  on  which  it 
had  been  obtained  was  insufficient  to  support  the 
application,  because  it  did  not  negative  that  the 
process  was  served  on  the  confines  of  the  proper 
jurisdiction,  and  it  did  not  allege  that  there  was  no 
dispute  about  the  boundaries,  both  of  which  allega- 
tions were  made  necessary  by  the  rules  of  practice 

in  such  cases : v.  Walters  (a),  Twiss  v.  Wil- 

Uams(^h);  for  if  the  boundaries  be  in  dispute,  the 
Courts  will  not  disturb  the  service.  Chase  v. 
Jtnfce  (c). 

[[Wood,  Baron. — ^There  can  be  no  reason  for  re- 
quiring the  Defendant  to  negative  the  existence  of 
any  doubt  as  to  the  boyndaries,  when  he  swears 
that  be  was  served  in  the  city  of  Canterbury  with 
copy  of  process,  directed  to  the  Sheriff  of  Kent. 
There  is  no  such  rule  in  this  Court  certainly.  If 
there  was  any  dispute  about  the  boundaries,  that 
should  be  shewn  by  the  other  party  who  resists  the 
application  on  that  ground.] 

It  was  then  submitted  that  the  application  was 
now  too  late,  even  if  there  were  any  thing  in  the 
objection  on  which  it  was  founded,  the  rule  of  this 

(a)  1  Chit  Rep.  1 4.  (c)  4  Maule  and  Sel w.  419. 

[h)  1  ChlU  15.  and  933.  in  noiU. 

Court 
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|ft^  ^  Court  being,  that  in  such  cases  the  party  shall  ap- 
ply in  the  first  instance,  and  within  the  term  (if 
there  be  sufficient  time)  in  which  the  irregularity 
occurred,  citing  an  anonymous  ca?^  (d)  from  the 
Exchequer  Reports — ^that  in  fact  there  were  seven 
days  remaining  of  Easter  Term  on  the  13th  of  May • 
In  the  King's  Bench  the  I'ule  is,  that  the  party  must 

apply  in  reasonable  time : v.  Walters  (e\  EUU 

V4 (/).     Another  answer  to  the  motion  was 

pressed  as  conclusive,  that  the  cause  of  action  had 
been  settled;  and  that  was  relied  on  as  being  alone 
sufficient  ground  for  discharging  the  present  rule^ 

Sir  William  Owefi^  in  support  of  the  rule,  coil- 
tended^  that  the  service  in  this  case  was  merely 
void  t  Willis  v.  Pendrill  (^),  Williams  and  another 
v.  Gregg  (h)f — and  that,  like  service  of  process  on 
a  Sunday^  it  could  not,  therefore,  under  any  cir- 
cumstances,  be  acted  upon  or  made  good  by  any 
subsequent  conduct  of  the  parties^ 

f  Wood,  Baron.-^^lti  case  of  service  of  process  on 
a  Sunday^  that  certainly  may  be  true,  but  the  rea- 
son is,  because  such  service  is  made  bad  by  the  ex* 
press  provision  of  an  Act  of  Parliament*. 

On  the  point  of  waver,  it  was  urged,  that  to  wave 
an  irregularity,  the  party  must  take  some  further 

(d)  3  Price  Exch.  Rep.  37.  (A)  7  Taunt.  233.    2  Marsha 

(0  Chit.  Rep.  14  (n.  I.)  550.  S.  C. 

(/)  1  Chit  Rep.  333.  ♦  29  Cha.  II.  ch.  7.  sect.  6. 

fe)  2  New  Rep.  167.  and  vide  Taylor  v.  Phillips,  3 

East.  155. 

step 
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»tep  in  the  cause,  but  this,  it  was  contended,  was    ;  }^^ 
such  an  irregularity  as  could  not  be  waved. 

A  case  of  Osborne  v.  Taylor  (i)  was  cited,  to 
ahewy  that  for  an  irregularity  founded  on  a  void 
execution  of  process,  as  an  arrest  on  the  Ascension 
day,  the  Court  would  set  aside  the  proceedings,  and 
that  it  could  not  be  waved  by  the  Defendant,  be- 
cause it  was  such  an  irregularity  as  the  Court  must 
necessarily  notice,  and  therefore  could  not  be  cured 
by  any  conduct  of  the  Defendant ;  for  wherever 
the  irregularity  affected  the  due  course  of  proceed- 
ing, it  could  not  be  waved,  because  the  Court  was 
bound  :  Goodwin  qui  tarn  v.  Farry  {k). 

On  the  question  of  laches,  it  was  insisted,  that 
the  Defendant  was  not  bound  to  apply  to  the  Court, 
and  indeed  ought  not,  until  further  proceedings 
should  be  had  by  the  party  guilty  of  the  irregulari- 
ty :  Fletcher  v.  Wells  (/),  Ledwich  v.  PrangneU  (iw). 

Per  Curiam^ 

There  can  be  no  doubt  but  that  all  such  appli- 
cations as  this,  founded  on  irregularities  of  this  de- 
scription, ought  to  be  made  in  the  first  instance, 
tnd  where  the  party  can  not  satis&ctorily  account 
for  not  applying  sooner  than  he  does,  the  Court 
will  not  assist  him.  In  this  case  there  is  this  addi- 
tional circumstance,  that  the  matter  has  been  set- 

(0  1  Chit.  400.  (/)  1  Marsh.  550.  and  6  Taunt. 

{Jk)  4  Term  Rep.  577.  191 .  S.  C. 

{m)  1  B.  Moore,  300. 

tied, 


1«6 


1«22. 


CASES  IN  THB  BXCHBWnBR, 

tied,  for  the  debt  has  been  paid,  and  part  of  the 
costs.  Tbut  is  certainly  quite  conclusive  agaiast 
the  Defendant  making  such  an  application :  so 
much  8O9  that  if  the  Court  had  been  made  aware 
of  it  when  the  motion  was  made,  the  rule  would 
not  have  been  granted.  We  ^erefore  think  it  oust 
now  be  discharged,  and  with  costs. 


Rule  discharged — 


With  Costs. 


Monday. 

i7tk  June.  Markham  V.  Smyth,  Bart,  and  otliers. 

Constniction     ^^ 

^uideot  J.  HIS  bill  was  filed  for  an  account  of  the  tithes  of 
e^d^ce^  corn,  grain,  hay,  wool  and  lamb,  claimed  by  the 
rtnter."**''  Plaintiff  as  lessee  of  the  Rev.  H.  F.  Mills,  Chan- 
"ajment) S;  a  ccllor  of  the  Cathedral  Church  of  York,  and  Rector 
M  wuK  of  the  parish  of  Waghen,  in  the  county  of  York, 
toVdefcnce"of  fr^m  the  Defendants,  the  owner  and  occupiers  of 
^dSS^^o  l^^ds  in  the  townships  of  Waghen  and  Meaua. 

on  the  groand 
of  the  lands 

^^to t^iT*'  '^®  Defendants  (fourteen  in  number)  relied  on 
gioas  HoMc.  different 

To  topport  inch  a  defence  the  lands  most  be  shewn  to  have  belonged  to  the  religkms 
House  before  time  of  legal  memory ;  it  is  not  sofficient  to  show  that  t&  lands  were  in  the 
hands  of  the  religioos  House  at  the  time  of  the  dissolution. 

In  claimiuff  an  exemption  from  tithes  for  particular  lands,  such  lands  must  be  accmrate- 
ly  described  m  the  defendant's  pleadings,  and  their  local  situation  and  boundaries  set  out 

An  issue  directed  as  to  a  money  payment,  in  respect  of  an  ancient  composition. 

A  land  owner,  not  being  an  occupier,  made  defendant,  is  entitled  to  have  the  bQl  dis- 
missed as  against  him,  with  costs  ;  out  if  he  mixes  in  the  defence,  and  examines  wit- 
nesses, although  the  bill  must  be  dtrarissed  as  against  him,  he  will  not  be  entitled  to  costs. 
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diftrrat  defences.  The  substance  of  the  defence 
set  up  by  Sir  JF.  Srmfih  and  his  tenants  was,  that 
divers  lands  of  Jfagken^  with  the  rectory  or  church 
of  the  said  parish  (except  twelve  oxgangs  of  land 
which  were  alleged  to  have  been  a  composition 
real,  and  in  respect  whereof  a  sum  of  455.  a  year 
was  stated  to  be  payable)  were  before  the  time  of 
legal  memory,  part  of  the  possessions  of  the  abbey 
of  Meaux^  in  the  county  of  York  (the  monks  of 
which  ab|}ey  were  Cistercian),  and  appropriated  to 
the  church  of  St.  Peter ^  York :  that  divers  lands  in 
Waghen  were  allotted  to  the  said  rectory  and  chan- 
cellorship ;  that  the  abbey  became  seised  of  other 
lands  within  the  parish  of  Waghen^  and  of  two 
mills ;  and  that  the  abbey  held  all  such  their  lands 
discharged  of  tithes  to  the  rectory,  and  never  paid 
any ;  and  that  the  .abbey  was  one  of  the  great  ab- 
bey dissolved  by  the  Slst  oi Henry  the  8th. 


1622. 


MAMHAft 

Shtth 

and  dUiert* 


In  answer  to  that  defence,  the  plaintiff  insisted 
that  the  lands  in  Waghen  belonged  to  the  abbot 
and  convent  of  Albemarle^  who  committed  the 
care  and  disposal  of  the  rectory  to  the  archbishop 
of  York  ;  and  that,  after  the  time  of  legal  memory, 
the  abbot  and  convent  of  Meaux^  formerly  called 
Meba^  obtained  land  in  the  parish  of  Waghen^  and 
accepted  leases  (commencing  in  1488)  from  former 
diancellors  of  the  cathedral  church  of  St.  Peter j 
Yorkj  as  rector  of  the  parish  church  of  Waghen^ 
of  the  churdi  and  lands  and  tenements  thereto  be- 
longing ;  and  also  the  tithes  of  sheaves,  hay,  lamb 
and  wooL .   In  support  of  that  case,  they  gave  in 

evidence 
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1822.  evidence  many  ancient  documents  and  instruments^ 

Maekham  all  of  which,  as  far  as  they  materially  applied ,  are 

Smyth  Stated  and  noticed  in  the  judgment  delivered  by 

andothen.  the  Lord  Chief  Baron, 

The  whole  case,  and  evidence,  on  both  sides,  in- 
deed, are  so  very  fully  and  minutely  gone  into  by 
his  Lordship,  that  it  will  be  sufficient  to  give  the 
judgment  in  the  |!x)rd  Chief  Baron's  words* 

JervisBXid  Finch  were,  of  Counsel,  with  the  Plain* 
tiff:  and  Martin^  P^pySj  Boteler^  RootSy  Bkker^^ 
stethj  and  Duckworth^  for  the  several  Defendants^ 

The  case  was  heard  for  several  days  in  l^t* 
Easter  Term,  at)d  haying  been  adjourned : 

The  Lord  Chief  Baron  now  delivered  judgmeatf 

This  suit  is  instituted  by  the  Plaintiff  as  lessee 
of  the  Rev.  Henry  Foster  Mills^  the  Chancellor  of 
the  cathedral  church  of  ForAr,  and  the  appropriate 
Rector  of  the  parish  of  Wagherij  in  the  county  of 
York.  The  bill  states  that  Mr.  Mim  as  Chan- 
cellor and  Rector  was  entitled  to  all  the  tithes 
of  hay,  cprn,  wool,  and  lamb  yearly  arising  in  that 
parish,  and  that  he  demised  them  as  well  as  the 
rectory  to  which  they  belonged  to  Mr.  Markham^ 
the  Plaintiff,  by  an  indenture  bearing  date  the  20th 
May,  1819,  by  the  description  of  the  said  rec- 
tory and  parsonage,  together  with  the  glebe  lands 
and  tithes  thereunto  belonging.    This  parish  is  di^ 

videcj 
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Mded  itito  two  parts,  namely,  the  township  of  Wag-^ 
hefty  and  the  township  of  Meaux.  In  the  argument, 
and  in  the  evidence,  allusions  were  made  to  some 
minor  divisions,  but  there  is  no  notice  taken  at 
all  of  any  divisions  in  the  answer  but  the  two  I 
have  mentioned,   Waghen  and  Meaux.    The  de<« 
fendants  Robert  Ramsey ^  fVilliam  Mtrniby^  Ckristo^ 
pher Nicholson  9  William  RansonjMarmaduTce  Leake^ 
John  Jackson^  and  Thomas Hopkinsoriy  occupy  lands 
in  the  township  of  fFaghen^  and  no  other  part  of  the 
parish.  The  Defendant  Sir  William  Smyth^  the  first* 
named  Defendant,  is  the  owner  of  the  lands ;  but  he 
not  being  an  occupier,  no  account  can  be  taken 
against  him.  The  other  Defendants  occupy  lands  in 
Meattx^  and  no  other  part  of  the  parish ;  all  the  De* 
fendants,  except  Sir  William  Smyth^  have  had  com, 
grain,  hay,  wool,  and  lamb,  and  the  object  of  the  suit 
is  to  recover  the  tithes  of  those  several  articles.  The 
Plaintiff,  as  he  represents  the  rector,  hprimd  facie 
entitled  to  the  tithes  which  he  claims,  but  the  De^ 
fendants  insist  that  they  are  exempt  by  a  prescription 
in  mm  dechnando  from  the  payment  of  the  tithes  de«- 
manded,  or  of  any  tithes  in  general,  or  any  satisfac- 
tion for  those  tithes.    The  Plaintiff  being  entitled 
by  law,  of  course,  the  burthen  of  proof  is  cast  upon 
the  Defendants ;  and  if  they  &il,  the  Plaintiff  must 
prevail,  and  obtain  a  decree  against  them.  Though 
all  the  Defendants  claim  on  the  ground  of  prescript 
tion,  they  do  taot  concur  in  their  defences,  but  sever 
in  the  manner  of  stating  them. 


1829. 

Markuak 

o. 

Smytb 

fwd  othtrii 


I  will  first  consider  the  case  of  those  who  occupy 

landa  in  the  township  of  Meaux.   They  say  that 

VOL.  XI.  K  the 
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Maukham 

V. 

Smyts 
and  otiien. 


the  Abbey  of  Meaus^  one  of  the  greater  Abbeys^ 
was  founded  before  the  time  of  legal  memory;  that 
the  farms  and  lands  occupied  by  those  Defendants 
had  been  a  parcel  of  the  lands  of  the  Abbey  before 
the  time  of  legal  memory,  and  continued  to  be  so  till 
the  dissolution  in  King  Henry  the  Sth's  time  :  that 
at  the  time  of  the  Dissolution,  the  Abbey  held  and 
was  entitled  to  the  same  lands,  free  and  discharged 
from  the  payment  of  tithes  to  the  rector  or  the 
owner  of  the  rectory;  and  that  the  premises  passed 
to  theCrown  on  the  Dissolution,  and  from  the  Crown 
to  the  persons  under  whom  those  parties  claim.  This 
is  the  statement  in  the  answer.  No  objection  has 
been  taken,  and  none  occurs  to  me,  to  that  defence, 
as  stated  upon  the  record  ;  and  the  enquiry,  whe- 
ther it  is  supported  by  evidence,  will  be  tlie  only 
object  of  our  attention. 


It  is  clear  that  the  circumstance  alone  of  the 
lands  being  part  of  the  possessions  of  the  abbey  at 
its  dissolution,  does  not  give  those  lands  the  pri- 
vilege of  exemption,  for  a  religious  House  was  as 
liable  to  render  tithes  as  any  other  occupier,  unless 
it  had  a  legal  ground  of  exemption.  What  would  be 
a  sufficient  ground  of  exemption,  need  not  be  con- 
sidered in  this  case,  where  prescription  is  the  only 
ground  relied  upon.  We  know  there  is  a  com- 
mon mistake  gone  out  that  ought  to  be  corrected, 
and  it  is  corrected  whenever  it  is  brought  under 
the  notice  of  the  Courts,  that  because  land  hi^ 
pens  to  have  been  Abbey  land,  it  is  exempt  from 
the  payment  of  tithes.  For  that  there  is  no  founda- 
tion whatever.    It  is  also  certainly  equally  clear» 


I 
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that  a  religious  House  was  always  capable  of  pre^ 
scribing  in  non  decimando^  and  the  right  to  do  so 
would  devolve  upon  the  trustees  of  the  Crown  un- 
der the  act  of  Parliament ;  but  it  must  be  recol- 
lected, that  such  exemption,  to  be  well  founded, 
must  have  existed  beyond  legal  memory,  and  must 
have  been  enjoyed,  on  the  part  of  the  religious 
House,  from  time  immemorial :  and  to  support  the 
argument  here,  that  the  Abbey  had  any  right  to 
prescribe  for  the  lands  to  which  that  prescription  is 
applied,  they  must  be  shewn  by  competent  evidence 
to  have  been  possessed  by  the  Abbey  before  the 
time  of  legal  memory ;  that  is  the  clear  rule  on  this 
subject*  What  that  evidence  should  be,  will  de- 
pend always  upon  circumstances,  but  it  must  be 
competent  evidence  to  enable  a  Court  of  Judicature 
to  infer  it. 


1822« 


Markuak 

9. 

Smyth 
an^l  otherib 


I  think  that  the  Defendants  whose  defence  I  am 
BOW  considering  have  proved  that  this  religious 
House  had  some  lands  in  the  township  of  Mecnur 
before  the  time  of  legal  memory ;  but  I  must  ob-^ 
serve,  that  they  are  anxious  to  separate  entirely 
the  township  of  Meaux  from  that  of  Waghen^  and 
to  keep  the  two  perfectly  distinct  from  each  other. 
They  produce  first  a  charter  of  King  Stephen  before 
the  time  of  legal  memory,  from  an  mspeaimus  of 
King  Richard  IL,  by  whicli  he  grants  as  follows  ; 
**  Donationem  iUam  qtiam  IV  Comes  Albemarlemje-* 
^dt  Deo  et  Ecclesie  Sancte  Marie  et  Monachis 
^'  de  Melsa  scilicet  Villam  Melse  et  boscum  de  Buda 
*^  et  totum  Waghnam  scilicet  tarn  partem  illam  que 
^^est  de  paSrimonio  suo  qudm  illam  partem  quam 

K  2  "  tenet 


r. 
IT 

and  Others. 
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]  822.  <  f  tenet  de  Archiepiscopi  et  passagium  et  ecclesiam  pr^j 
mahkham  "  dkto  VxUe  et  hanc  predictnm  terram  videticit  dtta* 
suTtA  **  decim  carucatas  terre  duo  scilicet  in  Melsa  et  decern 
**  aUas  in  WagnaJ*  Then  it  goes  on  to  state  fur- 
ther, what  it  is  not  necessary  to  repeat  here.  I 
find  myself,  after  the  best  attention  I  can  give  the 
subject,  at  some  little  loss  in  understanding  the  pre- 
cise meaning  of  this  document.  It  cannot  be  con- 
strued to  embrace  all  Waghen  .and  Meaua^j  for  if 
so,  it  would  hardly  have  specified  two  carrucates  in 
the  one^  and  ten  in  the  other,  that  quantity  being 
less  than  either  of  them.  All  I  can  safely  gather 
from  it  then  is,  that  some  distinction  is  marked  be-^ 
tween  Waghen  and  Meaiucj  and  that  Meaux  bad 
two  carrucates  of  land  in  some  part  of  the  township 
of  MeauXj  and  that  Waghen  had  ten  carrucates  in 
like  manner. 

These  defendants  have  given  in  evidence  se- 
condly, a  rental  of  the  possessions  of  the  abbey  in 
the  31st  Henry  VIII,  and  minister's  accounts  of 
the  same  reign,  and  the  particulars  of  a  grant  to 
the  Earl  of  Warwick.  Those  documents  do  not 
seem  to  me  to  prove  any  distinction  between  the 
township  of  Waghen  and  of  Means:  they  only 
prove  that  the  parcels  described  in  them  were  par- 
cels in  the  possession  of  the  Abbey  at  the  time  of 
the  dissolution,  and  that  certain  lands  now  occi>- 
pied  by  those  Defendants  are  the  same.  The  locality 
of  the  premises  in  question  in  those  documents  is 
sometimes  stated  to  be  in  the  territory,  and  some- 
times in  the  lordship  of  Meatuc^  the  information 
afibrded  by  them  being  that  they  were  in  the  pos< 

session 
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.session  of  the  Abbey  of  Meaux  \  and  it  may  be  1822. 
doubted  whether  the  territory  or  the  lordship  of  mareham 
Meaux  is  intended,  or  the  township  of  Meaux  only, 
lliat  is  a  difficulty  which  almost  always  happens  in 
every  ancient  case.  It  is  a  subject  upon  which  wfi 
have  very  little  light,  and  I  cannot  draw  any  direct 
ccHiclusion  from  those  documents,  as  to  that  part 
of  the  case. 

Then  comes  the  parliamentary  survey  of  the  pos- 
fiessions  of  Meaux  J  settled  by  Charles  I.  upon  Henry 
Earl  of  Holland^  Edward  Earl  of  Dorsetj  and  others 
in  trust,  for  the  sole  and  proper  use  and  benefit  of 
bis  Queen  Henrietta  Maria  ;  there  is  the  following 
memorandum  at  the  end  ;-^^*  The  forementioned 
premises,  with  the  appurtenances  are  tithe  free,  as 
having  never  been  charged  therewith/'  Those  pre- 
mises are  in  the  township  of  M^oux.  That  memo- 
randum is  important,  as  forming  strong  evidence  of 
reputation  at  that  time,  and  may  be  fairly  applied 
in  argument  to  the  estates  of  the  Abbey  in  this 
township  which  did  not  remain  in  the  Crown,  sup- 
posing they  mean  the  township,  and  not  the  general 
possessions  of  the  Abbey,  there  being  collaterally  a 
distinction  between  the  two  throughout.. 

A  great  many  other  grants  and  conveyances  have 
been  given  in  evidence,  which  prove  that  the  town- 
ship or  lordship  in  Meaux  (it  is  sometimes  named 
the  one,  and  sometimes  the  other),  stands  by  itself, 
and  is  separated  and  distinct  from  the  township  of 
Waghen^  though  both,  from  the  evidence,  appear 
|o  be  in  the  same  parish.  I  observe  this^  because  it 

was 
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was  supposed  that  they  were  two  different  parishes, 
of  which  there  is  no  distinct  evidence. 

I  think  it  is  proved,  and  if  not  it  is  admitted 
at  the  Bar,  that  all  the  lands  in  the  township  of 
Meaux  were  portion  of  the  possessions  of  the  Ab- 
bey at  the  time  of  its  dissolution.  Add  to  this,  that 
there  is  no  evidence  of  the  rector  ever  having  re- 
ceived from  the  township  of  Meaux  any  tithes  of 
any  description ;  there  is  no  evidence  of  his  having 
actually  received  them ;  and  the  reputation  has 
been,  as  far  as  it  could  be  traced,  that  no  tithes 
have  ever  been  paid;  and  I  must  presume  that  none 
of  the  tithes  demanded  by  this  suit  have,  as  far  as 
living  memory  can  reach,  been  accounted  for,  paid 
or  demanded.  Besides  this,  there  is  no  evidence 
of  any  tithes  having  been  actually  rendered  in  kind, 
or  accounted  for  by  way  of  composition,  or  other- 
wise, to  the  vicar,  excepting  so  far  as  the  terriers 
(to  be  ijoticed  hereafter),  may  be  considered  as 
evidence  of  actual  prescription.  So  that  the  result 
is,  that  some  lands  in  the  township  of  Meaux  were 
in  a  religious  House  from  time  immemorial;  and  that 
all  the  lands  in  the  township  were  in  the  religious 
House  at  the  time  of  the  dissolution :  and  from  the 
evidence,  I  must  presume  that  none  of  the  tithes 
claimed  by  the  plaintiff  have  been  ever  since  the 
dissolution  rendered,  accounted  for,  or  even  de- 
manded. There  is  no  evidence  that  the  tithes 
ascribed  to  the  vicar  have  been  rendered  or  ac- 
counted for  with  respect  to  this  township,  except 
the  evidence  arising  from  the  terriers.  The  con- 
fiequence  in  law  is,  that  if  the  terriers  were  re- 
moved, 
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moved,  there  is  strong  prima  facie  evidence  of  a 
prescription  in  non  decimando. 

Now,  under  the  circumstances  of  the  case,  the 
occupiers  in  the  township  of  Meawv  may,  accord- 
ing to  law,  resist,  upon  the  ground  of  the  prescrip- 
tion* stated  before.  I  mean  to  say,  that  the  conse- 
quence of  all  this  is,  that  if  the  terriers  were  re- 
moved, there  is  strong  primd  Jade  evidence  of  a 
prescription  in  non  decimando.  If  that  could  be  sup- 
ported, then,  under  the  circumstances,  the  occu- 
piers of  the  township  of  Meaux  liave  a  right  to  rest 
opon  that,  and  they  would  be  protected  by  it  so 
&r  for  the  present,  with  respect  to  the  township 
of  Meaux.  For  a  moment  therefore,  I  shall  quit  this 
part  of  the  case,  and  consider  the. defence  of  Sir 
WiUiam  Smyth  and  his  tenants  occupying  lands  in 
the  township  of  Waghen^  and  then  I  shall  endea- 
vour to  review  the  evidence  given  for  the  Plaintiff 
as  applying  to  both  cases,  which  is  to  be  considered 
in  strictness,  as  a  reply — the  legal  right  being  with 
the  Rector. 
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I  wish  now  to  consider  the  manner  in  which  Sir 
WiUiam  Smyth  and  his  tenants  lay  their  defence, 
having  stated  how  the  other  Defendants  have  laid 
theirs.  Sir  William  Smyth  and  his  tenants  plead, 
that  divers  lands  in  the  parish  of  Waghen^  together 
with  the  rectory  or  church  of  that  parish,  were  be- 
fore the  time  of  legal  memory,  part  of  the  posses- 
sions of  the  abbey  of  Melsa  otherwise  Meaux^  and 
that  the  monks  of  that  abbey  were  Cistercians;  that 
afterwards,  and  previously  to  the  reign  of  King 
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iJpmy  III.,  the  rectory  was  appropriated  to  theChaHf 
cellor  of  the  metropolitan  Church  of  St.  Feter  an4 
of  ForAr,  and  that  divers  lands  in  Waghen  were  al- 
lotted to  the  said  rectory  or  Chancellorship,  and  the 
Abbey  became  seized  of  other  lands  in  that  parish, 
and  of  two  mills«  They  also  say  they  believe  that  the 
Abbey  held  all  their  said  lands,  and  the  mills  in  that 
parish )  discharged  of  all  tithes  to  the  Rectory,  an4 
pever  paid  any  such  (ithes.  Thus  they  in  effect  say, 
that  divers  lands  in  the  parish  belonged  to  the  Ab- 
bey, and  that  before  the  time  of  legal  memory  the 
Rectory  was  appropriated  to  the  Chancellorship, and 
that  the  Abbey  then  became  seized  of  other  lands.  I 
cannot  assent  to  the  propriety  pf  this  mode  of  plead- 
ing a  prescription  in  non  decimandQ,  which  is  to  cover 
all  the  lands  occupied  by  the  Defendants;  and  I  con- 
ceive it  cannot  be  of  any  avail  in  this  case.  Let  us 
consider  it :  they  aver,  that  divers  lands  in  the  parish 
were  in  a  religious  house  time  immemorial ;  they 
do  not  specify  or  point  out  those  lands,  even  if  the 
yest  of  the  case  would  have  let  that  in.  The  Rectoi: 
is  left  to  find  them  out  as  he  can,  which  is  incon- 
sistent with  all  the  rules  of  pleading  in  these  cases. 
They  may  be  in  the  township  of  Meaua:,  so  fyv  as 
appears  in  the  statement;  but  it  is  not  averred  they 
are  l^nds  in  the  occupation  of  these  Defendants, 
or  that  they  deduce  their  title  from  Sir  WilUam 
Smyth;  but  this  objection  would  be  material  only 
if  their  defence  was  confined  to  those  lands.  The 
answer  is  on  this  I  conceive  subject  to  a  very 
formidable  objection.  The  answer  then  proceeds 
to  state  that  afterwards,  (that  is,  as  seems  tq  me, 
after  the  time  of  legal  memory),  and  previously 

to 


io  the  reign  of  King  Henry  III,  the  rectory  was  13^. 
appropriated,  and  divers  lands  were  allotted  to  it,  mI^^^]^ 
and  that  the  Abbey  became  seised  of  other  lands  smyVh 
and  two  mills.  Now  the  Abbey  being  thus  seised  of  *°-  ^"'*"i 
lands,  it  must  be  ascribed  to  some  time  after  legal 
jnemory.  The  substance  of  that  allegation  is  this, 
that  the  Abbey  had  some  lands  in  the  parish  before 
the  time  of  legal  memory,  and  acquired  other  lands 
in  the  parish,  after  the  time  of  legal  memory;  from 
whom  is  not  suggested.  The  Defendants  then  say 
they  believe  that  the  Abbey  held  all  their  lands  in  the 
said  parish,dischargedof  all  tithes  to  the  rectory,and 
never  paid  any;  and  therefore  the  Defendants  insist 
that  the  lands  occupied  by  them  are  exempt  from^ 
tithes  by  virtue  of  a  prescription  in  non  decimando  ; 
that  is,  that  all  their  said  lands  in  the  said  parish  are 
discharged  of  all  tithes  to  the  rector  or  the  rectory, 
pot  of  all  tithes  generally.  I  have  stated  already,  that 
to  support  such  a  prescription,  there  must  be  com- 
petent evidence  to  satisfy  the  Court  that  such  land^ 
3irere  in  a  religious  House  before  the  time  of  legal  me- 
mory ;  but  here  the  Defendants  admit  that  some  of 
the  lands  for  which  they  claim  the  prescription,  were 
not  in  that  Abbey  till  some  period  after  the  time  of 
legal  memory..  Thus  the  answer  destroys  the  pre- 
scription insisted  upon  in  tb^  ^rgimienl^ ;  and  it 
must  be  recollected,  that  this  defence  is  applied  to 
all  the  lands  in  the  occupation  of  these  Pefendants. 

Then  their  answer  proceeds  to  another  defence 
as  to  part  of  the  lands  in  their  occupation,  namely, 
that  in  the  reign  of  King  Henry  III.  certain  dis- 
putes took  place  between  the  said  Chancellor  of 
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Yorky  as  Rector  of  the  said  parish  of  Wdghetij  and 
the  Abbot  of  Melsa^  otherwise  Meaux^  respecting 
the  tithes  of  twelve  oxgangs  of  land,  and  of  cer- 
tain pastures,  in  places  called  Besingah  and  Am- 
plekf  then  brought  into  cultivation,  and  of  the 
said  mills,  and  respecting  wrongs  alleged  to  have 
been  done  by  the  said  Abbot  in  obstructing  the 
foads  to  certain  pastures,  and  otherwise.     There- 
upon suits  were  instituted,  and  fot  a  long  time  de- 
pending, both  in  England  and  in  the  Consistory 
Court  of  Rome  J  between  the  said  Chancellor  and 
the  said  Abbot  and'^Convent,  respecting  such  mat- 
ters.    At  length,  in  the  year   1257,  long  after 
the  time  of  legal  memory,  it  is  stated,  that  an 
agreement  was  entered  into,  by  way  of  compro- 
mise, between  the  said  Chancellor,  he  being  the 
patron  as  well  as  the  rector  of  the  said  rectory, 
with  the  consent  of  the  Archbishop  of  York  and 
the  Abbot  and  Convent  of  Melsa^  otherwise  MeauXj 
that  the  said  suits  should  be  put  an  end  to :  that 
the  said  Abbey  and  Convent  should  for  ever  there- 
after  be  free  and  discharged  from  the  payment  of 
of  all  the  aforesaid  tithes,  and  that  the  said  Abbot 
and  Convent,  for  the  sake  of  peace,  should  pay  per- 
petually the  annual  sum  or  composition  of  45^.,  to 
be  issuing  out  of  lands  of  the  said  Abbey  within  the 
said  parish.  And  then  the  Defendants  state  in  their 
answer,  that  the  said  composition  was  duly  esta- 
blished, and  the  same  continued  to  be  paid  up  to  the 
time  of  the  dissolution  of  the  said  Abbey,  except  that 
for  a  short  time  preceding  such  dissolution,  the  Ab- 
bot of  the  said  Abbey  or  Monastery  was  lessee  of 
the  said  Rectory,  and  no  tithes  or  payment  in  lieu 

of 
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of  tithes  were  or  was  ever  made  to  the  said  Rectory 
of  Wagheny  in  respect  of  any  lands  belonging  to 
the  said  Abbey,  save  as  aforesaid.  This  is  the  de- 
fence as  stated  in  the  answer,  and  this  part  of  the 
statement  of  the  answer  must  be  distinguished 
from  that  which  I  intend  to  consider  presently. 
The  Defendants  do  not  affect  to  point  out  the 
locality  of  the  oxgangs,  which  would  be  a  fatal  ob- 
jection if  this  part  of  the  case  stood  by  itself.  But 
by  the  very  mode  of  laying  their  claim  they  destroy 
their  title  to  exemption  by  prescription,  if  the  for- 
mer part  of  the  answer  had  not ;  for  though  we  had 
gone  no  further,  it  would  have  been  impossible  for 
me  to  assist  the  Defendants  on  the  defence  stated 
on  the  record,  whatever  the  merits  of  the  case 
might  be.  Yet  as  the  subject-matter  of  the  suit  is  of 
great  value,  and  as  it  may  be  useful  to  all  par- 
ties hereafter,  I  will  for  their  satisfaction  examine 
the  evidence,  to  see  whether  any  good  or  valid  de- 
fence at  law  can  be  made  out  of  what  appears  from 
the  pleadings  and  the  evidence. 
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These  Defendants  produce,  as  the  other  Defend- 
ants did — (I  am  now  proceeding  to  the  evidence, 
having  done  with  the  defence  in  the  answer) — they 
produce  an  inspejcimus  of  the  charter  of  King  Ste- 
pheity  which  it  is  not  necessary  again  to  recite,  from 
which  it  appears,  that  Waghen  had  ten  carrucates 
of  land  before  the  time  of  legal  memory.  Whether 
liable  to  tithes  or  not  is  entirely  a  different  ques- 
tion.  Then  comes  a  charter  of  Kang  JoAw,  which  is 
after  the  time  of  legal  memory,  confirming  the  grant 
of  the  Archbishop  of  York^  and  adding  two  carru- 
cates. 
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cates,  so  that  if  this  were  admissible,  they  had  jtwelvq 
carrucates  of  land.  Other  charters  are  produced, 
to  shew  the  Abbey  had  certain  lands  in  their  pos- 
session from  time  to  time.  For  the  same  purpose 
the  ecclesiastical  survey  of  26th  Henry  VIJI.,  the 
rental  of  the  Abbey9theMini3ter's  accounts,  and  also 
other  evidence  which  goes  to  prove  the  same  fact, 
were  produced.  But  the  premises  before  described 
seem  to  be  all  in  the  township  and  territory  of  iUe^tiir; 
and  though  such  evidence  operates  sometimes  as 
strong  evidence  of  reputation,  it  operates  here  adf- 
versely  to  the  claim  s^t  up  in  the  township  of  Wag^ 
hen.  Then  there  is  a  grant  of  the  Crown  to  the  City 
ofLondon^  which  is  supposed  to  be  in  deduction  of 
title,  and  that  purports  to  grant  all  the  tithes  in  the 
township,  which  negatives  the  plea  of  exemption  in 
the  Defendants  under  Sir  William  Swythj  for  if 
all  the  tithes  passed,  there  could  be  no  e^emptioue 
Qther  grants  of  tithes  are  produced  in  deduction  of 
the  title  in  Sir  fVilliam  Smt/thy  and  at  ^  given  pe- 
riod the  Defendants  decline  to  produce  any  more^ 
Now  it  is  clear  in  many  cases  that  the  Defendant  is, 
by  the  course  of  tlie  Court,  required,  in  a  case  of 
this  des.cription,  to  shew  his  conveyances,  in^  order 
to  satify  J;he  Court  that  there  is  nothing  in  them 
that  assists  the  Plaintiff's  case.  That  is  to  be  found 
in  a  great  number  of  cases,  but  I  need  say  no  more 
upon  that  head. 


Then  follows  the  evidence  of  non-payment  and 
reputation. 

This  is  the  substance  of  the  evidence  given  for 

the 
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th6 Defendants,  and  it  seems  to  me  to  amount  to  thisV 
— supposing  that  the  statement  of  the  answer  had 
been  sufficient  to  let  in,  as  far  as  it  bad  gone,  this 
defence  of  the  Defendants,  for  as  I  said  before,  I  go 
through  the  evidence  only  to  shew  how  little  of  it 
alpne  applies  to  any  real  merits  in  the  case — the  sub- 
stance of  it  is  this,  merely  that  the  Abbey  had  before 
the  tintie  of  legal  memory  ten  or  twelve  carrucates 
of  land  in  the  parish  of  Waghen.     Still  their  lo- 
cality does  not  appear :  and  it  does  not  follow  they 
were  exempt  from  tithes  because  they  belonged 
to  the  Abbey  before  the  time  of  legal  memory, 
though  it  must  be  admitted  in  law  they  were  capa- 
ble of  so  holding  them.  It  appears  that  this  Abbey 
had  also  lands  in  the  parish  after  the  time  of  legal 
memory,  some  of  which,  but  whether  all  or  not  we 
are  not  informed,  are  proved  by  the  composition  of 
1257  not  to  be  exempted.   That  therefore  destroys 
the  prescription.     The  lands  there  described  are 
as  uncertain  as  those  of  the  carrucates,  but  I  think 
tlie  identity  of  some  of  the  lands  occupied  by  some 
of  the  Defendants  is  ascertained,  or  at  least  reason- 
ably so,  by  the  evidence.     It  is  certainly  proved 
that  none  of  the  tithes  claimed  have  been  paid 
since  the  Dissolution :  and  this  I  take  to  be  the 
whole  substance  of  the  evidence  on  the  part  of  the 
Defendants. 
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Upon  this  evidence  it  would  be  difficult  to  say 
that  the  prescription  of  non  decimando  has  been 
established,  even  without  looking  to  the  evidence  of 
the  Plaintiff,  who  is  here  claiming  the  tithes,  and  in 
"^lioxaprimd facie  the  legal  right  is  vested;  and  more 

especially 
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especially  when  we  connect  this  evidence  with  the 
defence  set  up  by  the  answer. 

'  We  will  now  consider  the  evidence  furnished  by 
the  Plaintiff,  whose  legal  title  is  clear  and  unques- 
tionable,  unless  you  can  affect  and  destroy  it  upon 
legal  principles.  He  produces  a  grant  from  the 
Abbot  of  Albemarle^  dated  the  27th  of  February 
1229,  of  the  domain  and  advowson  of  the  rectory 
to  the  Archbishop  of  ForAr,  absolutely.  This  pro- 
ceeds from  the  Abbot  of  Albermdrle^  by  which  the 
Archbishop  of  York  gets  the  whole  of  the  advow- 
son. Another  charter  is  also  produced.  Then  in 
the  following  year,  1229,  there  is  a  fine  levied  be- 
tween Walter  J  the  same  Archbishop  of  York^  the 
grantee,  concerning  twelve  oxgangs  of  land,  and 
the  appurtenances,  in  Waghen^  but  whether  in  the 
township  or  the  parish,  I  have  found  it  very  diffi- 
cult to  satisfy  myself.  There  the  Abbot  acknow- 
ledges those  lands,  with  the  appurtenances,  to  be 
the  right  of  the  Archbishop  of  the  see  of  Yorky  and 
in  consideration  thereof  the  Archbishop  grants  it  to 
him  and  all  his  successors  of  the  church  of  MelsOy 
with  a  rent  reserved,  and  the  Abbot  acknowledges 
he  has  no  right  to  the  advowson  of  the  church  at 
Waghen^  and  releases  all  right  for  himself  and  his 
successors,  by  which  means  the  property  in  this  rec- 
tory and  the  advowson  are  established  in  the  Arch- 
bishop: this  last  instrument,  the  fine  levied,  is  dated 
in  1229.  In  the  next  year,  1 250,  the  Archbishop,  with 
the  consent  of  the  Dean  and  Chapter,  appropriated 
rile  church  of  Waghen  and  the  appurtenances  to  the 
Chancellor  of  the  church  of  Yorkj  and  to  his  suc- 
cessors 
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cessors  for  ever,  so  that  the  Archbishop's  right  is      1822. 
tJ^nsferred  in  1230  to  the  lessor  of  the  present    markhak 
Plaintiff,  or  at  least  the  person  under  whom  he  now      smtth 
claims  J    this   is  in  1230.     Fourteen  years  after- 
wards, in  1244  the  Chancellor  appoints  Richard  of 
Ox}eden  to  the  Vicarage  and  the  Church  of  JVag^ 
ben,  and  to  him  all  the  Altarage,  except  the  tithes 
of  hay,  lambsy  and  wool,  belonging  to  the  church, 
which  he  the  Chancellor  retains  to  himself  and  his 
successors  for  ever.     I  have  already  made  some 
observations  upon  the  composition  real,  as  stated 
in  the  answer  }  I  shall  again  advert  to  it  as  given 
in  evidence* 

The  next  document  produced  by  the  Plaintiff,  or 
at  least  insisted  upon  on  his  behalf  is,  tlie  composi* 
tion  real  in  1257.  Let  us  attend  to  this  particularly.  It 
is  described  ^^Compositio  inter  Cancelliarium  et  Abba^ 
^  tern  etComentum  deMelsa  super  decimis  apud  Wag^ 
^  henamJ*  That  instrument  recites  all  the  causes 
of  dispute ;  it  seems  the  first  was  a  dispute  of  the 
tithes  of  twelve  oxgangs  of  land,  which  the  monks 
cultivated,  ^*  ejccolunV^  is  the  word,  in  the  parish  of 
Waghen.  We  may  note  here  that  the  House  was 
of  the  Cistercian  order :  and  from  the  word  "  ex^ 
"  colunty'  we  may  probably  suppose  that  they  cul- 
tivated those  oxgangs  in  propriis  manibus.  Then 
we  have  these  words,  ^^  Item  super  eo  quod  in  hijs 
^  locis  qui  dicuntur  Besingab  et  Amplek  pascua  que- 
^^  dam  de  quibus  decime  debebantur  redegerunt  ad 
^  cuUuram  Item  super  eo  quod  vias  solitas  animalium 
**  ewwium  ad  pascua   obstnucerunt  Item  super  eo 

"  quod 
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*^  qtiodpascua  at^acentiafossate  quod  dkitur  Munke^* 
**  dyke  plus  soUto  mundare  Jecerunt  Item  super  ecf 
quod  quedam  edificia  inpastura  constnucerunt  Itent 
super  eo  quod  pratum  adjacens  stagno  siio  ad  mo^ 
**  lendinum  de  Fiskehus  per  aque  reiencionem  tnun^ 
•*  ddre Jecerunt  ut  dicebatCanceUariUs  predictus  Item 
**  super  eo  quod  peliit  decimas  molendini  que  dicti 
*^  Abbas  et  Conventus  adquisierunt  post  concilium  in 
**  parochia  de  Wagnam  Us  motajuisset.**  Then  other 
causes  of  strife  are  mentioited  not  connected  with' 
tithes ;  then  comes  the  agreement  to  pay  45  s.  by 
two  half-yearly  payments^  ^^  quod  dieti  Abbas  et  Ckm- 
ventus  et  eorum  Monasterium  quieti  erunt  perpetuo 
et  immunes  a  prestaciohe  predictarum  dccimarum 
**  omnium  et  solvent  pro  borio  pads  perpetuo  dicto  can^ 
*^  cellario  et  suis  successoribus^  nomine  Ecclesie  de 
^'  Waghen  singulis  annis  quadraginta  quinque  soUdos 
"  sterlingorum  apud  Waghenam  in  duobus  anni  ter^ 
**  minis  videlicet  in  Jesto  beati  Martini  hyemali  vi- 
ginti  duos  solidos  et  sex  denarios  et  in  Jesto  Pett> 
iecosti  viginti  duos  solidos  et  sex  deniarios  Renuri- 
"  ciavit  eciam  uterque  pars  petitionem  restitutionis 
**  in  integrum  et  impetratis  et  impetrandis  super  pre^ 
"  dictisjideliter  promittendo  de  compositione  presenH 
"  duratura  observando.^^ 


cc 
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The  ne5tt  instrument  in  order  of  time  is  a  very 
important  one  indeed.  It  is  a  lease  ofthe  l^ihMarch 
1488,  between  William  Langton^  Doctor  of  Divi- 
nity, Chancellor  of  ForAr,  of  the  first  part,  and  the 
Abbot  and  Convent  of  Meaux  of  the  second  part. 
Dr.  Langton^  the  Chancellor  describes  himself  lUi 

the 
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the  ChanceUor  of  the  cathedral  church,  and  as  rector 
and  proprietor  of  the  parsonage  of  Waghen^  with  all 
its  rights  and  appurtenances,  ^*  Salva  portione  vi* 
''  carii  in  eadcm  pro  tempore  existente  amgnata  in 
**  proprium  usum ;''  thereby  noticing  as  between 
bimself  and  the  Convent  not  only  his  own  right, 
that  he  was,  as  rector,  entitled  to  all  the  rights  and 
appurtenances  of  the  church,  but  by  expressly  pre- 
serving the  portion  of  the  vicar,  it  is  acknowledged 
that  there  was  a  vicar,  and  that  a  portion  was  as- 
signed to  him.     Then  a  large  quantity  of  land  is 
demised  by  the  Chancellor  ^^  nee  non  omnimodas  de- 
**  cimas  garbarum  Jeni  agnorum  et  lane  J*    Those 
tithes  (with  the  exception  of  **  garbarum^*  only, 
whidi  was  not  granted  to  the  vicar  by  the  instru- 
ment dated  in  1244,  which  I  must  call  an  endow- 
ment, because  I  have  no  doubt  that  it  was  an  en- 
dowment) are  the  very  tithes  which  were  expressly 
excepted  out  of  the  alterage  allotted  to  the  vicar 
thereby :  and  that  is  a  very  material  circumstance 
in  this  case.     Therefore,  when  I  find  those  same 
tithes  demised  by  this  lease  of  1488,  and  followed 
by  subsequent  demises  in  other  leases,  I  must  pre- 
sume that  in  some  way  or  other  the  vicar  had  re- 
stored to  the  rectorial  part  of  the  church,   that 
which  had  been  granted  in  the  endowment.    Those 
are  the  tithes  which  are  the  subject  of  this  suit. 
The  demise  also  expresses,  **  ac  aUas  obventiones 
^*  eccksiasHcas  et  emohmenta  quecumque  eidem  WiU 
^  Selmo  canceUario  radone  dicte  ecclesie  parochiaUs 
**  me  dicte  canceUarie  sue  de  et  in  ecclesie  parochi* 
*^  aU  predicta  ac  in  villa  et  territorio  de  Waghen^ 
^  predicta J^     That  was  a  demise  to  the  convent 
JOL.XU  L  and 
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JM2.      and  their  successors  for  99  years,  rendering  the 
m][1^!^^    yearly  rent  of  20/.,  which  was  a  very  considerable 
rent  for  that  time ;   and  it  was  confirmed  by  the 
dean  and  chapter  of  York^ 


V. 

Smyth 
andothere. 


This  lease,  as  I  have  stated,  bears  date  in  1488.^ 
Then  in  15S8, — the  term  of  99  years  not  being 
expired,  what  became  of  it  we  do  not  know ;  but 
the  old  lease  would  merge  in  the  new  one-*-another 
lease,  50  years  after  the  former,  was  made  by  the 
then  Chancellor,  with  the  like  reservation  of  rent, 
for  51  years  with  the  consent  of  the  archbishop. 
By  that  is  demised  to  the  abbot  and  convent,  ^  et 
*^  eorum  successoribus  ecelesiam  paroebiaiem 
*'  dictam  et  rectoriam  ejusdem  ac  numsum  she 
^'  rinm  eidem  ecclesie  parochiaU  pertinentem  cum  her* 
^^  bagio  cemeteru  ac  etiam  omnia  et  singula  terras 
^<  et  tenementa  reditus  reversiones  et  servicia  dicte 
^^  parochiaU  ecclesie  sive  prefato  Galjrido  canceWaw 
<«  ratione  ejusdem  ecclesie  parochiaUs  sive  cancelbtrk 
^*  sue  in  ecclesia  cathedrali  Eboraci  predicta  in  viMa 
et  territorio  de  Waghen  predicta  pertinentia  she 
spectantia  que  idem  Galftidus  can  ellarius  duMwit 
^  hie  speciaUter  esprimendaJ^  Then  the  inatru* 
ment  specifies  divers  lands,  and  proceeds  to  demiae 
the  tithes  in  the  same  words  as  had  been  used  in  the 
former  lease,  at  a  rent  amounting  in  value  to  9(W[ 
a-year.  The  language  in  these  two  leases,  aa  &r 
as  it  relates  to  the  tithes  demised,  is  as  generat  it9 
it  can  be.  There  is  not  the  smallest  exceptioB  at 
restriction  or  qualification,  unless  this  can  be  called 
a  qualification  :  ^<  quovismodo  debitas  seu  debendas 
'^  una  cum  curijs  et  atiis  suis  prqficms  comoditaAkus 

^^  ac 
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^  at  pertimnciis  quibusamjue  prefer  vkartamdkte  VSQL 
^  ecdeM  parockiaUs  que  locata  estjuxta  ecclesiam  uaslmmmm 
^  predictam  m  parte  austraU  predicti  circuli  habend.  smtth 
^  et  tenendm  omnia  et  singula  predict,  ecclesiam  pa^- 
^  rockiatem  rectoriam  ntansum  sioe  manerium  cum 
^  herbmi^  cemHerU  terras  tenementa  reddita  re^ 
^vermmes  et  servicia  cum  suis  pertinenciis  pre^ 
^  Sdm  mi  dedmae  et  emotumenta  ac  cetera  premissa 
^etan  osnmbue^  et  singulis  suis  juribus  et  per tinentiis 
^  fmwismodo  debitas  sew  debendas  /'  so  that  the 
iponbare  large  enough  r  and  this  being  a  dealing 
iRtii  tfae  rector,,  it  must  be  supposed  to  relate  to 
Ifar  tidies^  to*  which  he'  had  a  right,  except  those 
iribsch  hacTbeeft  assigned  to  the  vicar;  and  I  appre-^ 
Wad-it  neeessaril^embiaees  all  the  tithes  in  the 
puiali^  or  at  least  in  that  part  of  the  parish  which- 
kcmlfecf  Wagheuf.  for  I  cannot  but  think,  that  if 
iie  leasees  wece  exempted  from  the  tithes  in  any 
put  of  die  pariah,  they  would  have  been  careful  td 
hete*  cxpreaaed  it  by  some  proviso  to  be  found  in 
flie  Ittaea^.  The*  instruments  are  prepared  with 
gOBflt  attention,  and  are  of  considerable  len^h  for 
tliat  time  of  day ;  and  it  is  observable,  that  the 
ri^tftt  of  die  vicar  and  offices  are  guarded  and 
med^  They  go  to  authenticate  the  terriers  in  a 
great  d^ree ;  and  it  cannot  be  forgotten,  for  that 
li  e£  much  importance^  diat  the  Defendants,  hav- 
ing no  claim  but  through  the  Abbey,  are  bound 
hy  die  acts*  of  the  Abbey,  which  prove  more  satis« 
fcaimiiiy  than  any  thing  else  can  do  what  the  rights 
ft  die  Abbey  were.  It  is  difficult,  therefore,  to 
nppoae  that  any  lands  belonging  to  the  Al>bey 
iathis  patish  were  exempt  from  the  tithes  of  hay^ 
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lamb,  aiid  wool,  which  had  been  granted  by  those 
two  several  leases.  Then  it  must  be  rememberedy 
that  at  the  end  of  each  of  those  leases  there  is  a 
proviso  which  was  considered  as  favourable  to  the 
Defendants.  It  runs,  ^<  Proviso  semper^  quod  nee 
<*  presens  tradicio  concessio  etfirme  dismissio  nee  ad- 
^<  missio  ejusdem  in  aUquo  se  extendat  out  estendant 
^*  in  dampnum  seu  prejudicium  prefatis  ahbaU  et  eon^ 
*^  ventui  ac  successoribus  stus  predicHs  de  aUquibus 
^<  possessionibus  terris  tenementis  redditihus  setviciis 
^^  dominiorum  curiis  commoditatibus  communium  seu 
**  aUquorum  aliorumjurium  de  aut  in  fVaghen  pre^ 
^*  dicta  dicti  abbati  et  conventvi  et  successoribus  suu 
**  predictisjure  monasterii  beate  Marie  Virghus  de 
^^  MekaprecUctiapertinentibusnecsiteisdeminaliquo 
**  prgudicialesJ*  Now,  though  the  subject^mattK 
of  the  proviso  is  so  general  and  undefined,  I  can- 
not find  any  thing  as  to  an  exemption  from  tithes 
in  all  the  range  of  those  which  the  rector  had  a  right 
to  claim.  I  do  not  mean  to  say,  if  there  was  evi- 
dence that  tithes  were  not  paid,  that  probably itwould 
not  be  sufiicient,  but  there  does  not  appear  to  be 
one  word  to  shew  that  the  tithes  were  intended  to 
be  restrained  with  respect  to  that  range  of  them, 
nor  is  that  supplied  by  any  subsequent  evidence. 


Then  comes  the  ecclesiastical  survey  of  the  lands 
of  the  Abbey  at  the  time  of  dissolution.  It  shews 
that  the  Abbey  had  lands  in  the  villa  de  Waghen^ 
and  under  the  head  of  the  Reprizes,  it  shews  that 
45^.^  a-year  was  due  to  the  Chancellor  of  York. 
^^  CanceUarium  ecclesie  Eborum  annuati  pro  deeu 
**  mis  de  Waghen  per  compositionem  xlv*.**— cer» 

tainly 
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tainly  an  expression  large  enough  to  shew  that  that 
payment  covered  all  the  tithes  of  the  parish.  If  that 
was  meant,  it  was  egregiously  wrong ;  for  it  only 
covered  twelve  oxgangs,  as  appears  by  the  com- 
position real,  so  that  we  cannot  say  that  the  whole 
of  the  lands  in  the  villa  de  Waghenam  were  to  be 
covered  by  45^.  a-year  (although  it  could  not  avail 
the  Defendants  on  this  plea),  for  it  clearly  covered 
only  that  which  was  the  subject  of  the  composition. 
This  famishes  another  instance  of  that  which  we 
have  often  seen,  that  the  Ecclesiastical  Survey  is  not 
80  veiy  accurate  in  all  its  parts  as  might  have  been. 


1822. 
Mar  KB  AM 

V. 
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Subsequent  to  the  lease  made  in  1538,  and 
after  the  Dissolution,  there  is  a  lease,  dated  10th 
March  1635,  by  the  Chancellor  of  York^  as  Parson 
afWaghefij  (Doctor  Hudson j)  and  Edward Paylerj 
Esq.  between  himself,  JoAn  ^i/^on.  Clerk,  andjRicA- 
wrd  Wilcoche^  whereby,  in  consideration  of  the  sur- 
render of  the  former  lease  by  the  lessee,  Doctor  J/ie^^^ 
urn  demised,  and  granted  to  Payler^  and  his  heirs 
and  assigns,  all  that  parish  church  and  all  that  rec- 
tory of  Waghen,  as  described  in  former  leases,  and 
also  all  manner  of  tithe-corn,  tithe-hay,  tithe-lamb, 
tithe-wool,  and  other  obventions  ecclesiastical,  &c. 
(m  a  similar  manner,  though  the  language  is  rather 
diflferentfrom  that  used  in  former  leases,)  to  be  held 
for  three  lives.  The  rent  is  still  20/.  a-year.  We  know 
that  in  those  church  leases  the  rent  is  always  the 
aame,  a  fine  being  paid  on  renewal.  All  this  is  coii- 
trmed  by  the  dean  and  chapter.  I  observe,  that  by 
the  answer  of  Sir  Wiltiam  Smyth  and  his  tenants,it  is- . 
ttated,thattheChanceUors  of  ForA:for  thetimebeing 

had 
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had  been  ixi  the  habit  of  leasing  out  those  lands  for 
lives^to  the  owners  of  the  lands  belonging  to  Sir  ^% 
UamSfn^/th^Qiid  that  no  tithes  had  been  paid  by  such 
lessees  with  respect  to  those  lands  in  Waghen  which 
were  part  of  the  possessions  <^  the  Abbey,  thou^ 
greait  part  of  such  lands  have  belonged  and  do  be^ 
long  to  other  persons  besides  Sir  WiUiam  Smyth.  I 
have  not  seen  any  of  those  leases.  They  probi^ly 
grant  the  tithes  as  the  others  did ;  but  unfortunately 
there  is  no  attempt  made  to  point  out  those  lands 
whidi  the  Defendants  say  belonged  to  the  Ahbey^ 
I  must  however  assume  here,  that  the  demise  mad^ 
first  in  14889  which  was  repeated  in  1538,  which 
was  renewed  again  in  1 685,  and  has  been  coqti- 
luied  to  the  present  time  to  the  owner  of  the  Iaad% 
of  which  Sir  William  Smjfth  is  not  owner,  granted 
those  very  tithes  that  are  now  demanded  by  the  bill 
against  those  very  persons  who  occupy  the  land,  and 
who  have  had  leases  of  those  very  tithes.  How  it 
is  possible  to  contend  in  point  of  law  that  tithes  are 
not  due  from  those  lands,  when  they  themselves  take 
leases  of  them  for  a  number  of  centuries,  I  do  not 
know;  and  it  seems  difficult  to  account  for* 


« 
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Then  we  come  to  the  Parliamentary  Survey  Ji649, 
which  is  after  the  lease  from  Doctor  HtuUoru  It 
is  headed  generally — **  Account  of  the  rectoiy  of 
Waglien."  It  says,  **  the  tithes  of  com  and  hay, 
wool  aind  lamb,  of  the  town  and  parish  of  Wag-' 
**  hen^  alias  Waywyn^  with  the  appurtenaiic^s,  now 
<^  in  the  occupation  of  John  Wilson^  Clerk'''-*1th^ 
name  of  the  lessee  in  the  lease  of  1^35,  but  whether 
that  is  the  same  or  not  does  qot  appear--w'<  and 

Launcelot 
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Launcelot  Ronoley^  are  worth,  per  annum^  116/.;'' 
and  then  the  postscript  sets  forth  the  lease  made  by 
Doctor  Hudsoriy  and  it  states  John  Wilson  to  be  the 
vicar  of  the  parish. 
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Now  thus  Stands  Uie  case^  so  fitr  as  we  have  gone^ 
as  between  the  rectory  and  the  Abbey.  Those  who 
represent  the  Abbey,  Sir  WiUiam  Smyth  and  his  te- 
nants, took  two  leases  of  the  very  tithes  which  they 
99ey  nobody  was  liable  to  pay,  for  that  the  lands  were 
exempt.  They  take  two  leases  themselves,  which  are 
produced.  Their  successor  takes,  in  1 635,  a  lease,  and 
those  leases  have  been  continued.  As  I  do  not  see 
those  leases  themselves,  I  must  presume  they  are  in 
the  same  language  or  to  the  same  eflfect,  down  to 
the  present  time,  or  till  they  were  put  an  end  to  by 
the  efflux  of  time,  or  other  causes.  The  Parliament* 
sTy  Survey  certainly  states  that  these  tithes  belonged 
to  the  rector.  Thus  stands  the  case  as  between  the 
Plaintiff  and  the  Abbey,  or  those  who  represent  the 
Abbey,  namely.  Sir  WiUiam  Smyth  and  his  tenants, 
without  resorting  to  any  collateral  evidence.  But  it 
will  be  remembered,  that  in  the  year  1244,  the  time 
when  the  vicarage  was  created,  all  the  tithes,  except 
hay,  lamb,and  wool,  were  given  to  the  vicar,  and  from 
the  subsequent  transactions  we  must  presume  the 
non-payment  of  the  tithes  of  corn  was  because  it  was 
duly  restored  to  the  rector,  if  he  was  entitled  to 
it  at  all,  under  some  new  arrangement.  But  the 
title  of  the  Defendants  as  far  as  it  is  grounded  on 
the  perception  of  the  vicar  as  being  in  possession 
of  the  tithes,  would  overturn  the  plea  of  prescrip- 
tion }  the  plea  being  that  no  tithes  were  payable 

within 


152 


CASES   IN   THE  EXCHEQUER, 


1832. 


Markhak 

V. 

Smyth 
and  othen  • 


within  time  of  memory,  whereas  there  is  no  doubt 
that  the  vicarage  was  created  long  after  the  time 
of  legal  memory,  and  the  rector  was  entitled  to 
tithes,  if  any  were  due,  before  time  of  legal  me- 
mory. If  the  vicar  took  any,  it  must  be  from 
the  rector;  and  therefore  such  tithes  must  have  been 
due  since  the  time  of  legal  memory.  In  the  £o» 
clesiastical  Survey,  26  Hen.  VIII.^  we  find  these 
words: — ^'  Vicaria  de  Waghen  decimis  minutis 
**  64s.'*  Then  in  the  Parliamentary  Survey  of 
1649,  under  title  "  The  vicarage  of  Waghen,**  we 
find  <^  The  vicarage  house,  which,  with  the  Easter- 
^^  Book,  and  all  the  small  tithes,  we  estimate  to  be 
^^  worth  communibus  annis  IQI.**  Then  there  ap« 
pears  a  long  roll  of  terriers,  giving  the  accounts  of 
the  vicar  1716, 1726, 1743, 1749, 1764, 1770,1781, 
1786,  1809,  and  almost  to  the  filing  of  the  bill 
1817,  in  every  one  of  which  I  believe  is  the  follow- 
ing entry,  "  All  minute  tithes  belong  to  the  vicar 
<*  except  lamb,  wool,  and  hay."  They  do  not  afiect 
the  great  tithes,  or  the  composition  due  for  line, 
flax,  and  hemp,  during  the  incumbency  of  the  pre- 
sent vicar.  With  respect  to  the  township  oiMeaux^ 
it  is  distinguished  in  the  terrier  from  the  parish  in 
general.  It  is  stated  that  ^*  For  the  small  tithes  of 
MeauXy  an  old  composition  jp^  annum  5s.**  So  that 
beyond  all  doubt,  as  far  as  this  evidence  of  the  terriers 
goes,  it  appears  tha^  the  township  of  Meaux  was 
liable  to  pay  tithes  in  some  mode  or  other,  as  well  as 
every  other  place.  Those  terriers  are  properly  and 
regularly  signed  at  the  time  by  the  churchwardens 
and  the  other  parishioners.  Therefore,  upon  lookp 
ing  at  all  the  evidence  from  1244  down  to  the  present 

time, 
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time,!  cannot  doubt  that  the  lands  in  the  occupation 
of  Sir  WilHam  Smyth^  are  liable  to  the  payment  of  all 
miall  tithes  not  excepting  lamb,  wool,  and  hay;  for 
though  I  see  no  evidence  of  actual  perception  of  the 
tithes,  yet  when  I  recollect  that  Sir  WiUiam  Smyths 
and  those  whom  he  represents,  were  the  lessees  of  the 
tithes,  and  that  the  lands  of  the  Defendants  occupied 
by  them  were  his  lands,  and  his  property,  it  cannot 
be  considered  very  surprising  that  no  tithes  should 
have  been  collected.     That  would  of  itself  afford 
a  soflBcient  reason  for  the  reputation  and  the  non- 
payment, because  a  lessee  does  not  take  the  tithes 
in  kind  from  the  land  which  he  himself  owns :  and 
it  cannot  be  allowed  to  a  land-owner  to  set  up 
that  in  proof  of  a  prescription  in  non  decimando^  for 
nonpayment  of  tithes.  The  lease,  however,  is  alone 
decisive  evidence  as  against  him  ;  but  I  must  ob- 
serve,that  I  do  not  find  what  would  have  been  ma- 
tmal  evidence,  if  it  existed  that  in  fact  any  tithes 
had  been  actually  rendered  to  the  vicar ;  yet  when 
I  see  that  in  the  case  of  the  Rector  he  reserved 
these  tithes  specifically  to  the  religious  House  who 
owned  those  lands,  I  have  a  right,  with  respect  to 
those  who  hold  the  lands  now,  to  look  at  the  terriers 
in  connection  with  those  leases  if  they  wanted  any 
confirmation,  but  I  should  have  been  glad  to  have 
known,  whether  in  point  of  fact,  the  vicar  ever  did 
receive  any  of  these  tithes.  The  evidence  of  reputa- 
tion as  to  Sir  TFilUam  Smyth  and  his  tenants  is,  that 
no  tithes  were  paid  to  the  rector ;  but  does  not  say 
no  tithes  were  paid  to  the  vicar.    As  fiir  as  I  have 
been  able  to  find  in  the  statement  of  the  evidence, 
it  is  merely,  that  no  tithes  were  paid  to  the  rector. 

That 


1822. 


Markhak 

V. 

Shtth 
■ndothen. 
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^8^  ^  That  proves  very  little,  because  the  rector  had  sepa- 
rated them  from  his  own,  and  granted  them  to  the 
vicar,  and  if  paid  to  him,  it  was  because  tithes  were 
due  before  the  time  of  legal  memory.  Here  the  evi* 
dence  of  reputation  as  to  Sir  Wiliiam  Sfnytk  and  his 
tenants  is,  no  tithes  were  paid  to  the  rector,  and  it 
does  not  include  the  vicar ;  and  if  tithes  were  paid 
to  the  vicar,  the  prescription  must  be  destroyed, 
for  he  derives  his  title  since  the  time  of  legal  memo- 
ry, having  been  appointed  in  the  manner  we  have 
seen ;  and  with  respect  to  the  non-payment^  as  fiir 
as  relates  to  Sir  WiUiam  Smyth  and  his  tenants,  it 
seems  that  those  who  owned  those  lands  were  the 
lessees  of  the  tithes,  and  we  cannot  wonder  that 
they  demanded  no  tithes  of  their  tenants,  because 
by  doing  so  they  got  an  additional  rent  Therefore 
the  evidence  of  reputation,  and  all  that  depended 
upon  it,  which  is  always  slight,  does  not  operate 
against  the  mass  of  evidence  produced  against  Sir 
William  Smyth  and  his  tenants.  The  result  is  with  re- 
spect  to  the  tenants  of  Sir  William  Smyth^  I  cannotr^ 
not  only  from  the  manner  in  which  they  have  stated 
their  case  in  the  answer,  but  even  from  the  evidence 
itself,  if  they  were  to  reshape  their  defence— -con« 
ceive  it  possible  that  they  could  maintain  that  they 
have  the  least  pretence  to  insist  on  an  exemption 
from  the  payment  of  these  tithes. 

It  was  said,  with  respect  toSir  WilBamSmytkjVfhen 
I  say  him  I  mean  all  those  who  take  the  same  line  of 
defence,  that  the  acts  of  his  lessee  cannot  affect  their 
lessor ;  but  that  must  be  always  stated  with  some 
allowance*  It  cannot  affect  him  as  between  him  and 

hi5 
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his  tcipants  J  but  if  any  lessee  had  not  received  tithes       ^^^ 
from  a  stranger,  between  whom  and  Sir  WiUiam    Markham 
SffMfth  there  was  no  connection,  it  would  perhaps,      jimtth 
in  that  case,  be  a  different  matter,  however  in  this 
case  I  cannot  say  that  it  is  to  be  taken  as  evidence 
that  those  tithes  were  never  paid ;  so  as  to  give 
those  Defendants  all  the  benefit  of  the  presumption 
arising  from  nonperception. 

With  respect  to  Meaux  I  thiok  the  case  is  dif^ 
ferent*  Many  of  the  expressions  in  the  leases,  with 
req>ect  to  Waghen^  may  not  include  Meaux^  and  I 
find  much  difficulty  in  it.  There  is  a  payment  of  5^. 
stated  in  the  terriers  to  be  due  for  the  small  tithes  of 
Means  I  and  whether  that  was  ever  paid  or  de- 
manded, I  do  not  know  ;  there  is  no  evidence  of 
chat,  except  in  the  terrier,  and  against  that  I  see 
that  nobody  is  proved  to  have  paid  tithes  in  the 
toi^iahip  of  Meaux. 

Upon  the  evidence  of  the  terrier  by  which  it  ap« 
peara  the  small  sum  of  5^»  only  has  been  paid  for  a 
great  number  of  acres,  I  think  that  J  cannot  make  a 
decree  against  the  inhabitants  of  Meaux^  without 
uk  enquiry  in  another  place ;  but  with  respect  to 
the  tenants  of  Sir  William  Smytfh  I  must  direct  an 
account  of  tithable  matters. 

Ab  to  Sir  ffiUiam  Smyth  himself,  the  Bill  must 
be  dismissed  against  him,  but  as  be  has  mixed  him^ 
•df  up  with  the  tenants,  and  put  in  an  answer  with 
them,  and  examined  witnessea  with  them,  I  must 
with  respect  to  the  costs,  follow  the  prec^ent  that 

I  made 


Markham 

Smyth 
aiidotiMn* 
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I  made  inyself  in  the  case  of  the  Dean  and  CUapter 
of  Ely  (a).    Therefore  I  cannot  give  him  costs. 

As  against  Sir  William  Smyth  and  his  tenants. 


Bill  dismissed  without  costs. 


As  to  the  Defendants  in  the  township  oi  Meaux^ 
An  issue  directed  to  try  the  payment  of  5s. 

(tf)  Lealhes  v.  Newitt.  Ante  Vol.  8.  p.  5G3. 


Fridmff 
f  l«l  Ju»e. 


Where  a  De- 
fendant re- 
mained in  cQft* 
todv  under  a 
capias  on  an 
information  by 
the  Attomey- 
Oeneraly  exe- 
cuted whilst 
he  was  in  pri- 
son on  an  ar- 
rest made  with- 
out legal  an  tho- 
rity,  and  was 
therefore  ille- 
gally del  ainedy 
the  Court  dis- 
charged him 
from  such  cus- 
tody by  order 
made  ^absolute 
on  cause 
shewn  by  the 
Attomey- 
Oeneral. 


The  Attouney-Gekeral  »•  Dorkings. 

TURTON  obtained  an  order,  on  a  former  day  in 
this  Term,  requiring  the  Attorney*General  to  shew 
cause  why  the  Defendant  should  not  be  discharged 
out  of  the  custody  of  the  Constable  of  Dover. 

The  application  was  founded  on  an  affidavit  made 
by  the  Defendant,  the  substance  of  which  was  em- 
bodied in  the  rule,  stating  that  the  Defendant  was 
arrested  and  taken  into  custody  at  Folkestanej  in 
Kenty  on  the  15th  oiMay  last,  by  a  lieutenant  of  his 
Majesty's  ship  Severn  (whose  name  was  unknown 
to  the  Defendant),  employed  in  the  Coast  Blockade 
service,  charged  with  having  assisted  in  the  unship- 
ping of  foreign  silks,  and  was  by  him  conveyed  to 
a  tower  called  No.  1.  Tower ^  near  Folkestone^  where 
he  was  detained  a  close  prisoner  until  the  1 8th ;— - 
that  he  was  then  forcibly  removed  on  board  a  boat^ 

and 
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and  conveyed  by  another  lieutenant  of  the  said  ship,       ^8^* 
whose  name  was  also  unknown  to  hirn^  and  a  party   The  Attor. 
of  armed  officers  and  men  belonging  to  the  ship,  "*^'  *'"*^'' 
and  landed  near  to  the  Casement  Barracks^  in  the    ^^"'"***' 
neighbourhood  o£  Dover  .-—that  from  thence  he  was 
taken  into  the  liberty  of  the  Gnque  Ports,  at  Do- 
ver^  and  there  delivered  over  into  the  custody  of 
Lieutenant  Philip  Graham,  belonging  to  the  same 
ship,  and  by  him  to  the  Constable  of  Dover  Castle^ 
under  a  warrant  dated  the  18th  Men/^  addressed  to 
the  Bodar  of  the  Castle  and  Philip  Graham^  on  a 
Gopto^  issued  out  of  the  Court  of  Exchequer,  upon 
an  information  filed  against  him  by  the  Attorney- 
General  ; — and  that  the  Defendant  was  thereupon 
conveyed  to  the  prison  of  the  castle  of  Dover  afore- 


It  was  also  alleged,  that  the  place  where  the  De- 
fendant was  so  landed,  near  the  Casement  Barracks^ 
OD  the  18th  of  May  J  was  not  within  the  liberty  of 
the  Gnque  Ports, — ^that  the  charge  upon  which  the 
(kpias  was  issued  whereon  the  warrant  was  granted 
was  for  the  same  cause  as  that  of  the  arrest  on  the 
15th  day  of  May,  and  not  other  or  different ; — 
that  from  the  time  he  was  so  first  arrested,  as  afore- 
said, to  the  time  of  this  application,  the  Defendant 
had  been  and  was  then  remaining  in  one  continued 
duress  and  imprisonment — and  that  he  had  not, 
daring  all  the  time  before  mentioned,  been  car- 
ried or  conveyed  before,  or  been  subjected  to  any 
examination  by,  any  Justice  of  the  Peace  what- 
soever. 


On 


1^8  6 ASM  IK  tHA  t^XCttiSQtJEAy 

iSBi.  On  these  &cts  stated  to  the  Court,  and  the  b»* 

XhTA^^.  thority  of  the  following  ca^es,  the  rule  waa  grant- 
mey-gbnbral  ^  4 — l^overidge^  one,  &c.  Plaistott  (a).  Hall  v^ 
boRKiNot.  Jiocke^h)^  Bireh  and  another  v.  Prodger  and  an- 
other. Bail  0£  iyErval(c)^  and  JSorfcw  y^Hall^d^ 
in  all  of  which  the  Courts  discharged  the  party  de« 
tained  in  castody  on  legal  process^  where  the  first 
taking^  kad  been  efiected  without  legai  airthorilrp^ 

The  Aixamiey4jreaetsJk  appesfred,  in  obediftned 
to  tbe  rale,  to  shew  caaae ;  but  having  no  afifidamt 
to  contradict  tbe  facts^  he  did  not  oflfer  very  stie* 
itoous  opposition  ta  the  application  :  and  witbooi 
headng  Turton  in  siqpport  o£  the  order. 


The  Court  made  the 


Itole  absolute^ 


(a)  2  H.  Bl.  29.  (b)  8  term  Rep.  187. 

(c)  1  Bos.  and  Pull*.  New  Rep.  1 35. 

|d>  S  Anslr.  46k  an^see  Lyibtd  v^TyvHtl.  1  AnaCr.  85. 


tltt  June. 


Apenonbeing 


HuGREa  V.  Stirlingt* 


at  bonsekeeper  SiR  W.  Oweti  moved  to  justify  the  £>efeDdant  s 

in  Scotland,      v    .,  •     xi_- 

nsnaiiy  living  bail  m  tbis  case. 

in  lodginas  in 
liondon  aii<< 

Bion^sof  the      Jofics  opposed  them^  on  the  ground  that  one  of 
ttu^ibie^as  *  '  them  was  a  person  living  in  lodgings  in  Grajfs^ 

baUinaciWl      r       t 

action.  ivn^Ltane^ 

8u^\  case  to      In  support  of  the  justification  ^  it  was  ^ewn  thai 

adfl  AtuI  . « 
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the  party  was  a  housekeeper  in  Scotland^  It  was 
admitted  that  he  usually  resided,  during  six  months 
of  the  year,  in  lodgings  in  Gray*$'Inn^Lane  /  but 
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Hughes 
Stirling. 


The  Court  determined  that  he  could  not  be  per- 
mitted to  justify,  as  it  was  necessary  that  the  bail 
should  be  a  housekeeper  within  the  jurisdiction  of 
the  Court  and  the  reach  of  its  process.  That  per* 
son  was  therefore  rejected. 

The  Court  permitted  the  other  bail  to  justify, 
md  gave  time  to  a  future  day  to  add  and  justify 
another* 


RULE 


RULE  OF  COURT, 

BX8P1CTINO  THB  ISSUING  OF 

EXTENTS 

IN  AID. 


■■ 


Saturday^  June  SS^  1 8; 

GENERAL  ORDER. 

Upon  the  motion  of  Mr.  Attomey-GcE 
It  is  ordered,  that,  from  hencef 
no  Fiat  for  an  Extent  in  Aid  shal 
granted,  sinless  the  party  applying 
the  same,  or  some  person  or  persor 
his  behalf,  shall  make  Affidavit, 
"  unless  the  Process  of  Extent  for 
debt  due  to  him  from  his  debtor  be  f< 
with  issued,  the  debt  due  to  the  Ci 
from  the  party  applying  will  be  in  da 
of  being  lost  to  the  Crown/' 
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The  King  v.  Forman. 


SaturJtijff 
22^  JiMe. 


This  demurrer  being  called  on  to  be  argued,  the  Onademurrer 
Counsel  on  both  sides  appeared,  but  the  paper  the  paper  for 
books  not  having  been  delivered   to  the  junior  iog  called  on', 
Baron,  the  argument  could  not  come  on.  Lve^n^de. 

livered  Uie 
paper  books  to 

Walton^  who  appeared  ^or  the  Crown,  in  support  Baroo^the 
of  the  information,  tliereupon    prayed  judgment  judgment 
for  tlie  King. 


against  him* 


Tmdal^  who  was  to  have  supported  the  demurrer, 

asked  of  the  Court  that  it  might  be  allowed  to  stand 

over;  but  for  the  sake  of  the  regularity  of  the 

practice,  they  peremptorily  refused  the  indulgence, 

and  gave 

Judgment  for  the  Crown. 


^OL.  XI. 


M 


MOSELET 
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f6th June'  MosELEY  and  otbers  v.  Davies, C 

On  a  qaestion 

SiLSLTeferled  BY  decree  of  this  Court,  made  in  the  o 
law/tMtmony  — ^^^  ^"  account  and  payment  of  tithes  in 
T^tntLTre-  ^iH  in  Equity,  filed  by  the  Defendant  at  I 
p?o^f  Sf  the  'b®  Plaintiffs,  the  parties  were  referred  t 
whi^th  "  ^^^  "P^"  ^^  issue,  whether  there  existed 
wuiMj^ofthe  ^^^^^  ^s  were  set  up  by  way  of  defence 
modus  did.      mand  by  the  answers  of  the  Plaintiffs  at 

fiuiiiat  was  '' 

fonnded. '  that  Defendants  in  Equity). 

the  money  pay-  x      ^  r 

ments  consti- 
tuting the  al- 
leged moduM         The  moduses  stated  were  2d.  yearly  for 

had  been  uni-  "^  '' 

formiy  made,    n^ath  of  hay,  and  so  in  proportion  C&c.) 

beyoud  hving  "^  *       *  ^         *' 

memory,  and    the  tithe  iu  kiud  of  hay,  and  2d.  a  cove 

that  the  witnesi  *^ 

had  heard  old    cover  of  clover,  and  so  in  proportion  (&c. 

persons  who  .1.1  /»i  ,.. 

at  that  time      tithe  iu  kind  of  clovery  early  arising  (&c. 

OCCUPIED  ,  , 

LANDS  IN  TUB  lands  in  the  occupation  of  the  Defendant* 

PARISH,  and  ,  _,  ,  _^,    .      .^-,        _ 

fpere  long  since  (whowcre  directed  to  be  rlaintmsat  Law), 
had  kurays  been  parish  of  which  the  Defendant  (at  Law) 

the  custom  to 
make  such  pay- 

tHfe  admisifi.  The  issuc  was  tried  before  Mr.  Baron  < 
reputations  the  Summer  Assizes  for  Monmouth,  1 82 1 
Saim"t''f„'oi,.  Jury  found  a  verdict  for  the  Plaintiflfe  in 

Jectioo  taken  of 
interest  in  ma* 

"^l^^^u^^^l  In  the  following  Michaelmas  Term, 
ceale^dpersoni  tained  permission,  on  motion  for  lea^ 
fo"mattonth^  Judge's  report  coming  in,  to  move  foi 
fo'under^"    Calling  on  the  Plaintiffs  to  shew  cause 

On  a  mistrial  of  an  issue  directed  by  a  Court  of  Equity,  tliere  can  be 
arrest  of  judgment:  sucli  a  motion  being  iucomjiatiblu  \%itli  the  nature  and  ob 
of  issues  in  aid  of  a  Court  of  Equity. 
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judgment  on  that  verdict  should  not  be  arrested,       1822. 

or  why  a  new  trial  of  the  issue  should  not  be  had  moselbt 

at  the  next  assizes.     Leave  having  been  granted  *"  ».  ^ 

on  the  grounds  of  the  application,  datim. 

Garrow,  BaroTiy  now  reported  the  evidence,  and        ism. 
what  passed  on  the  trial  at  Monmouth.  Ipe^ry^^ 

foUowing  day, 

[The  first  alternative  of  the  rule  was  struck  out, 
immediately  on  the  case  coming  on  to  be  argued 
upon  the  Judge's  report,  as  being  wholly  incompati- 
ble with  the  object  of  such  issues,  and  the  usage  on 
trials  of  this  nature.] 

It  appeared  from  the  report,  that  it  was  stated  by 
a  witness  of  the  name  of  Rogers^  that  he  came  to  live 
in  the  parish  fifty  years  ago ;  and  that  he  had  rented 
lands  there  for  twelve  years.  He  proved  the  mo- 
duses  in  terms,  and  stated,  that  he  had  heard  old 
persons  J  who  at  the  time  occupied  lands  in  the  parish  ^ 
and  were  long  since  dead,  say^  that  it  had  always 
been  the  custom  to  make  such  payments. 

Upon  that  testimony  it  was  objected  by  the 
Counsel  for  the  Defendant,  that  the  testimony  of 
reputation  which  had  been  given  by  the  witness, 
was  tainted  by  interest  on  the  part  of  the  persons 
from  whom  the  information  proceeded,  and  was 
therefore  inadmissible. 

In  answer  to  that  objection,  the  decision  of  this 
Court  in  the  case  of  Harwood  v.  Sims  (a)  was  cit- 

(a)  Wightw.  112. 

M  2  cd : 
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ed  I  and  on  the  authority  of  that  case  the  learne 
Judge  stated  that  he  overruled  the  objection,  whic 
at  the  time  he  was  disposed  to  think  vaUd,  and  an 
mitted  the  evidence  which,  but  for  that  authority 
his  Lordship  added,  he  should  have  rejected. 


Jems  J  Peake  Serj\  and  Cross  ^  in  support  i 
the  application  for  a  new  trial,  insisted,  that — a 
tliough  such  hearsay  evidence  is,  in  general,  admi 
sible  in  proving  a  custom,  or  any  right  founded  o 
custom,  which  must  necessarily  depend  much  o 
the  prevailing  opinion  respecting  it  arising  froi 
tradition,  to  shew  that  the  common  reputaticHi  hi 
always  been  in  favour  of  it,  for  which  reason  deem 
ations  of  deceased  persons  are  admitted — ^yet  it 
also  a  general  rule,  that  the  parties  from  who] 
such  declarations  proceed,  should  have  no  intere 
in  the  subject  matter,  which  might  bias  their  beli* 
or  influence  the  account  given  by  them  when  the 
made  such  declarations.  They  therefore  submittc 
that  tlie  evidence  which  had  been  received  in  th 
case  was  inadmissible,  and  ought  to  have  been  n 
jected  on  the  objection  which  was  taken  at  the  tria 

They  impugned  the  accuracy  of  the  report  i 
the  case  of  Harwood  v.  Sims  (from  which  it  ws 
admitted  that  the  present  case  could  not  be  sul 
stantially  distinguished  in  circumstances)  on  th 
authority  of  which  the  objection  was  overruled,  an 
the  verdict  probably  obtained,  as  being  directly  coi 
trary  to  that  last  principle  of  evidence.  They  urge 
that  the  case  itself  was  very  loosely  reported,  an 
could  not  be  regarded  as  a  deliberate  determinatio 
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of  the  Court:— -that  the  case,  such  as  it  was,  did 
not  in  one  view  of  it  go  far  enough  to  meet  the 
present  objection;  because  from  the  statement  it  did 
not  appear  that  the  witness  was  an  occupier,  but  it 
was  objected  merely  that  he  was  a  parishioner ;  and 
then  it  is  assumed  that  he  was  liable  to  pay  tithes, 
and  therefore  an  incompetent  witness  on  a  question 
of  parochial  modus ;  whereas  he  was  not  liable  qvd 
parishioner,  and  might  in  fact  not  have  been  liable 
at  all,  or  only  subject  to  a  contingent  liability.  So 
that  for  any  thing  that  appears  from  the  report,  the 
Court  might,  and  probably  did,  say  what  is  attri-* 
buted  to  them  in  the  printed  statement  of  that  case, 
as  to  the  cutting  up  evidence  of  reputation  altoge- 
ther, by  confining  it  in  such  a  manner,  without 
aflfecting  the  received  principle,  that  declarations 
to  establish  a  reputation  must  come  from  persons 
having  no  interest  in  supporting  the  common  re- 
pute in  that  respect.     In  this  case  the  evidence 
was  the  declarations  of  old  pecsons,  who  were  dead, 
who  had  been  occupiers  of  lands,  which  made  them 
directly  interested  in  thesubject  matter  of  the  re« 
patation  ;  and  to  determine  that  such  declarations 
could  be  received  in  evidence,  would  be  (o  make 
an  anomalous  case,  and  one  which  would  conflict 
with  the  principle  of  all  the  authorities  referring 
Xj^Teake^s  ^Evidence*  (A),  and  the  cases  cited  there^ 
Such  a  determination,  they  submitted,  would  have 
the  effect  of  establishing  that  mere  assertion  was 
more  worthy  of  credit  than  testimony  on  "bath,  and 
that  what  a  man  who  was  dead  had  said  might  be  re- 
ceived as  evidence,  although  whilst  living  he  coul4 

•       (^)P.  15  and  17.  (5th  elU.) 

not 
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not  be  examined  as  to  such  matters  if  sworn  as  a 
witness  on  the  same  question. 

They  however  admitted  that  there  was  no  case 
to  be  found  deliberately  ruling  this  precise  point 
either  way :  and  they  urged,  that  the  question  hav- 
ing now  arisen y  should  be  determined  consistently 
with  the  known  and  established  rules  of  evidence : 
and  on  those  they  insisted  this  testimony  must  ne-« 
cessarily  be  decided  to  be  such  as  ought  to  have 
been  rejected. 

In  the  case  of  Morewod  v.  Wood  (c),  Lord  Ken^ 
yoTiy  laying  down  a  general  rule  as  to  this  species  of 
evidence,  said,  that  the  practice  which,  he  stated, 
prevailed  upon  his  (the  Oxford)  circuit,  of  never 
receiving  such  evidence  (general  evidence  of  repu- 
tation) was  best  supported  by  principle.  That  was 
said,  too,  in  a  case  where  there  was  no  imputation 
of  interest  against  the  evidence  then  under  consi- 
deration ;  and  for  that  reason  he  thought  it  could 
not  apply  to  private  titles  or  prescriptions,  and  that 
it  was  only  receivable  upon  general  points,  wherein 
all  mankind  were  interested. 


Martin^  Taunton^  Campbell^  and  Maule^  in  oppo- 
sition to  the  application,  urged,  that,  setting  aside 
whatever  authority  there  might  be  on  the  point, 
and  taking  it  upon  principle,  the  evidence  which 
had  been  admitted  in  this  case,  and  was  now  ob- 
jected to,  was  admissible  from  the  necessity  of  the 
thing  J  for  if  the  rule  now  contended  for  were  to 


(c)  14  East.  329. 


prevail, 
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prevai),  there  could  be  no  longer  any  such  head  of 
evidence  in  the  law  as  that  of  reputation,  since  al- 
most all  declarations  as  to  the  existence  of  rights 
founded  on  custom  for  the  most  part  naturally  pro-* 
ceed  fh>m  the  parties,  either  lite  motdy  or  fi'om 
interested  persons  speaking  of  their  rights  j  for  if 
there  were  neither  a  suit  instituted,  nor  any  inter-i 
est  afiected,  such  matters  seldom  or  never  would 
become  the  subject  of  mere  conversation. 


1823. 

MoSSLSY 

and  others 
r. 

DAVfBI« 


The  fallacy  of  the  argument  used  on  the  other 
side,  they  submitted,  proceeded  from  a  confusion 
of  the  inherent  qualities  which  distinguish  repu<« 
tatioB  from  evidence,  as  applied  to  the  existence  of 
fiicts.  Reputation  of  a  fact  is  the  opinion  of  its  ex- 
istence expressed  by  persons  who  have  heard  it  from 
odiers.  Evidence  of  a  fact  is  the  positive  testimony 
of  it  by  persons  who  have  themselves  immediate 
kQowledjge  of  it.     The  existence  of  a  reputation  is 
ibelf  a  fact:  and  evidence  of  reputation  is  merely 
proc^that  there  exists  a  received  impression  of  the 
truth  of  some  fact  in  the  minds  of  persons  who  have 
heard  it  asserted.    Parol  evidence  is  the  testimony 
of  contemporaneous    living  witnesses,  sworn  to 
^k  the  truth  in  a  court  of  justice,  on  the  trial  of 
t  question  post  litem  motam.     Reputation  rests  on 
Fohmtary  assertions  of  a  received  opinion  derived 
traditionally  from  the  declarations  of  persons  no 
longer  living,  not  on  oath,  made  ante  litem  motam^ 
and  continued  whilst  there  was  no  suit  existing  in 
nsfecx  of  the  imbject  ndatter  of  it.      Interest  de- 
stroys competency  to  give  evidence,  because  evi- 
dence may  be  fabricated  by  a  single  witness  j  but 

it 
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it  does  not  affect  testimony  of  reputation,  because 
reputation  being  a  continuation  of  evidence  from 
generation  to  generation,  is  not  likely  to  be  a  fa- 
brication. However  false  the  evidence  may  origi- 
nally have  been,  on  which  reputation  be  founded, 
and  to  which  it  owes  its  origin — and  from  what- 
ever interested  motive  it  may  have  been  set  on 
foot,  the  fact  of  there  being  such  a  reputation  may 
nevertheless  be' true;  and  there  must  necessarily 
be  some  interest  in  many  of  those  who  assist  it 
with  such  declarations  as  keep  the  tradition  alive. 
This  point  mCist  therefore  depend  on  the  question 
whether  existence  of  an  interest  in  persons,  spealc- 
ing  of  traditional  matters,  be  destructive  of  the  ef- 
fect of  reputation,  and  precludes  its  admissibility, 
or  whether  it  should  merely  affect  the  credit  due 
to  it,  as  in  many  other  cases  where  testimony  is  ad- 
missible in  evidence,  subject  to  the  consideration  of 
quantum  valeat.  They  submitted,  therefore,  that 
whatever  objection  there  might  be  to  its  weight, 
there  was  none  which  could  so  far  affect  it  as  to 
justify  its  exclusion. 


It  was  then  contended,  that  the  admissibility  of. 
the  sort  of  evidence  now  objected  to  was  support- 
ed by  the  authority  of  determinations ;  for  that  this- 
case  was  not  distinguishable  in  its  facts  from  that  of 
Hanvoodv .  Sims ; — ^and  that  it  was  too  nice  a  refine- 
ment, to  affect  that  there  was  really  a  distinction . 
between  a  parishioner  liable  to  pay  tithes^  and  an . 
occupier  of  land  in  a  parish :  thus  the  statute  for  en- 
forcing the  repair  of  bridges,  speaking  of  "  inhabit- 
*^  ants  to  be  taxed,'*  is  necessarily  taken  in  construc- 
tion 
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tioD  to  mean  such  of  them  as  are  occupiers  of  lands* 
They  also  cited  the  csLSesofthQKingv.t/ie  Inhabitants 
(f  Hammersmith  (rf),  and  Nicholls  v.  Parker  (e),  as 
establishing  that  in  questions  of  the  boundaries  of 
parishes,  traditionary  reputation  is  admissible  evi* 
dence  ante  litem  motam,  or  at  least  before  there  is 
any  dispute  respecting  them,  although  the  deceased 
persons  on  whose  declarations  the  reputation  rests, 
may  at  the  time  have  an  interest  in  the  truth  of  the 
assertion.  In  the  judgment  of  Lord  Kent/on^  in 
the  case  of  Morewood  v.  Wood^  the  principle  was 
admitted  :  it  was  the  application  of  it  to  a  private 
right  only,  which  that  learned  Judge  denied.  They 
fioally  referred  to  manuscript  notes  of  cases  to  shew 
that  similar  evidence  had  been  often  received  on 
the  Northern  circuit. 


1822. 


MOSELET 

and  otherii 

V. 

Davifs. 


On  the  whole,  it  was  insisted,  that,  both  on  prin-- 
ciple  and  authority,  tlie  question  of  evidence  which 
had  been  raised  by  the  present  objection  was  quite 
free  from  doubt:  and  that  it  was  rightly  received. 


[When  the  case  came  on  for  ar^gumeilt  on  the  se- 
cond day,  the  Lord  Chief  Baron,  who  had  been 
furnished  in  the  mean  time  with  a  fuller  note  of 
the  circurastances  on  which  the  opinion  of  the 
Court  of  Exchequer,  as  reported  in  Wightmcky  was 
founded,  took  occasion,  before  the  argument  was 
proceeded  with,  to  observe,  that  he  had  read  the  de- 
positions oiFnunj  in  the  cause  o£Harwardv.  Sims^ 
and  that  he  had  there  found,  as  was  common  in 

{i)  Piake's  Evidence,  App.  XXIV.  No.  IV. 
(0  14  Eaftt.  SSI. 
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such  depositions,  much  that  was  not  evidence,  and 
could  not  be  admitted.  His  Lordship  also  observe 
ed,  that  it  was  in  these  cases  always  necessary  to 
see  whether,  independently  of  the  objectionable 
evidence,  there  was  sufficient  to  warrant  the  Court 
in  decreeing  an  issue ;  for  if  that  were  so,  the  in-* 
admissible  testimony  was  of  no  consequence,  and 
might  be  put  out  of  the  case.  He  stated,  that  in 
the  present  instance  there  was  sufficient  evidence 
to  justify  the  direction  of  the  issue,  putting  aside 
altogether  the  testimony  of  Fruin.  Consequently 
his  depositions  became  of  no  importance  in  the 
cause  ;  and  therefore  the  value  of  the  dictum  in  the 
insulated  portion  of  that  case,  which  had  been  re-* 
ported  for  this  point,  was  very  considerably  dimi- 
nished, standing  as  it  did,  not  as  a  decision  of  the 
Court,  but  a  mere  gratis  dictum  in  favour  of  a 
point,  which  higher  authority  than  his  own  had 

not  approved*.] 

Jervis 

*  The  following  is  a  correct  transcript  of  the  depositions  allu- 
ded to  by  the  Lord  Chief  Baron,  as  taken  in  the  case  of  Haitifard 

V.  Sims  ;— 

Harwaro  v.  Sims. 

The  witness  upon  whose  testimony  the  first  objection  arose>  in 
this  case  (called  Harwood  v.  Sims,  in  the  report  in  fVigfUmck),  wat 
John  Fruin,  a  farmer  occupying  lands  in  another  parish.  It  ap- 
pears from  the  depositions  in  the  cause,  in  equity,  which  was  by  bill 
filed  in  1806,  that  this  witness,  in  his  answer  to  the  second  interro* 
gatory,  stated, — *'  that  from  1792  to  1797,  he  was  an  inhabitant 
"  and  occupier  of  land  in  Marston^'  (the  tithes  of  which  were  the 
matter  in  dispute),  "  and  that  during  all  that  time  he  paid  3rf.  an 
"  acre  half-yearly  for  all  vicarial  or  small  tithes,  which  he  under* 
*'  stood  to  be  a  fixed  payment  in  lieu  (&c.)  ;  because  be  had  heard 
"  divers  old  persons,  and  particularly  John  Loader,  who  died  a 
''  week  or  two  ago,  at  the  age  of  seventy^six,  and  who  had  all  his 

"  lifetime 
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Jems  replied.     At  the  close  of  the  argument,  1822. 


The  Court  intimated,  that  under  a  consciousness- 
of  the  prevailing  difference  of  opinion  amongst  the 

Judges 

'*llfetiine  been  an  inhabitant  of  and  occupier  of  lands  within  the 
"said  parish,  declare  that  the  said  payment  of  3(/.  per  acre  half- 
"yearlj  (&c.)  had  continued  and  been  made  and  accepted  as  long 
"  ai  he  ooald  remember,  and  had  been  an  existing  payment  ever 
"  Mice  the  inclosure  of  the  lands  within  the  said  parish*  if  not  bc- 
'  fore."  The  witness  also  stated,  that  the  said  John  Loader  told  him 
"tbu  be  thought  the  payment  must  be  a  modus,  and  that  he"  (the 
deponent)  **  bad  heard  the  same  opinion  expressed  by  other  old 
'inhabitants  and  fanners  within  the  said  parish/' 

It  appears  from  the  briefs  of  Counsel  in  the  causey  that  this  ctI- 
deacewas  objected  to  on  the  several  grounds  that  it  was  evidence 
dt  declaration  by  an  occupier,  and  that  it  was  not  evidence  of 
rrpotatioo,  but  of  a  particular  fact — a  payment  by  one  person  of  a 
ptfticakrsum  of  money  during  a  particular  time  only — unaccom- 
lanicd  by  any  evidence  of  an  existing  reputation  that  it  was  pay- 
able generally  :  and  that  the  Court  determined  it  was  not  evidence 
oft  modus,  but  of  a  particular  fact. 

The  other  deposition  alluded  to  in  the  report  in  Wightwick^  was 
^f£  Thomat  Lake  to  the  second  interrogatory.  It  was  in  these 
lenns,  difl^ng  somewhat  from  what  is  stated  in  that  report  :— 
Hat  "  he  had  heard  from  old  inhabitants  now  dead,  and  whose 
'  names  he  did  not  recollect,  that  the  yearly  sum  of  sixpence  an 
^  acre,  and  no  more,  was  always  paid  in  lieu  of  small  or  privy 
"  uibe*  in  their  time,  without  any  alteration." 


Sims  v.  Harward. 

Coram  Ix  Blanc,  N.P.  Ojford. 
Summer  Assizes,  1811. 

Upon  the  trial  of  the  issue,  which  was  afterwards  directed,  the 
fintvitneis  examined  on  the  part  of  the  Plaintiff  (at  law)  in  the 
CMse,  was  John  Ffuin,  who  gave  the  same  evidence  as  he  had 

given 
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Judges,  both  in  other  times  and  now,  it  would  be 
fit  that  the  Court  should  have  an  opportunity  oi 
conferring  together,  and  with  other  Judges. 

[The  Lord  Chief  Baron  also  stated,  that  he  waj 
desirous  of  saying,  that  whatever  might  be  the  ulti- 
mate decision  to  which  the  Court  should  come  in 
giving  judgment  in  this  case,  all  the  authority  oi 
the  report  in  Wightxmck^  of  Harwood  v.  Sims^  was, 
by  the  investigation  which  had  taken  place  in  the 
course  of  the  present  discussion,  entirely  blDwn 
away  as  a  determination,  and  consequently  that  if 
now  stood  as  merely  a  gratis  dictum^ — an  opinion 
expressed  in  the  course  of  argument,  without  the 
deliberate  consideration  necessary  to  make  it  a 
binding  decision.^ 

Cur.  ddv.  vulL 


Wednesdity,         The  Court  now  delivered  judgment  seriatim, 

tetk  June.  -^       ^ 

Richards,  Lord  Chief  Baron. — The  question  in 

this 

given  in  bis  depositions.  On  cross-examination,  he  stated^  that 
Loader,  from  whom  he  had  heard  the  dec1a^ation^',  was  an  occtt- 
pier  of  lands  in  the  parish. 

No  objection  was  taken  at  the  Bar,  or  by  the  learned  Judge 
who  tried  the  cause,  Mr.  Justice  Le  Blanc,  to  that  evidence. 


Other  witnesses  were  also  examined  at  nisiprius  on  the  part  of 
the  PlaintifiTin  the  issue,  (the  Defendant  in  Equity), who  stated,  that 
they  had  been  informed  by  their  immediate  ancestors,  deceased^ 
who  had  been  occupiers,  that  the  payment,  as  stated  in  setting 
out  the  modus,  had  always  been  customary. 
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this  case  is,  whether  the  evidence  which  was  re- 
ceived on  the  trial  of  the  issue  at  nisi  prius  was 
properly  admitted.  The  evidence  offered  was  what 
is  termed  evidence  of  reputation. 


1822. 

MOSBLEY 

and  other5 

V. 
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[His  Lordship  stated  the  evidence  on  which  the 
question  arose,  the  objection,  and  the  circumstances 
under  which  the  objection  was  overruled  by  the 
learned  Judge.] 

We  have  looked  into  the  circumstances  of  the 
case  in  Wightwick^  and  find  that  the  opinion  of  the 
Court  was  not  given  judicially  on  this  point.     In- 
deed the  question  could  only  have  arisen  incident- 
ally there,  as  the  real  subject  matter  of  discussion 
tasof  a  very  different  nature.     The  questions  be- 
fore the  Court  were,  whether  there  was  a  modus  of 
U.  an  acre  payable  in  heu  of  small  tithes  ?  and  if 
there  were,  whether  that  modus  was  not  rank  ? 
The  contest  was,  whether  there  ought  to  be  an 
issue?  and  the  Court  were  of  opinion  that  there 
was  so  much  evidence  given  in  the  whole  case  on 
both  sides,  as  to  render  a  further  enquiry  neces- 
sary. 

There  have  been  many  cases,  certainly,  wherein 
this  sort  of  testimony  has  been  received  ;  and  there- 
fore we  are  told  that  there  is  no  doubt  about  the  ad- 
missibility of  the  evidence  in  this  case ;  but  that 
by  no  means  follows.  I  am  certainly  not  aware,  I 
confess,  of  there  being  the  authority  of  any  decided 
case  against  it,  but  I  am  quite  sure  that  there  have 

ibeen  many  within  my  own  personal  experience,  in 
which 
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1822.       which  such  evidence  has  been  withdrawn  on  an  ot 
MosBUET     jection  being  successfully  made  to  its  admissioi 
The  question  is  therefore  certainly  one  not  withou 
considerable  doubt,  because  there  have  been  wha 
may  be  called  practical  determinations  both  ways 
There  have  been  long,  on  the  contrary,  very  grav 
and  serious  doubts  entertained  on  this  question  b; 
Judges  in  former  times.     We  find  them  expresse( 
in  the  books ;  and  on  conversing  about  this  veri 
case,  with  other  learned  persons,  I  find  that  then 
exists  at  this  moment  very  great  doubt  on  thii 
point  which  has  been  now  brought  before  us  foi 
our  decision* 

On  the  whole,  the  opinion  which  I  have  ultimate- 
ly formed  upon  it  is,  that  such  evidence  is  admis- 
sible. If  it  were  not,  evidence  of  reputation  must 
certainly  in  most  cases  be  necessarily  rejected,  on 
the  ground  of  the  persons  making  declarations  re- 
specting it  being  generally  interested  in  the  sub- 
ject. It  would  even  be  necessary  to  specify  in 
that  case  upon  all  occasions  from  whom  the  wit* 
ness  had  heard  the  declarations,  that  it  might  be 
shewn  whether  they  were  or  were  not  interested  in 
making  such  declarations.  That  again  would  be, 
in  by  far  the  greater  number  of  cases,  impossible, 
as  the  names  of  persons  who  have  long  ago  been 
dead,  by  whom  declarations  respecting  particular 
topics  of  common  repute  have  at  some  time  or 
other  been  made,  are  mostly  forgotten.  Nothing 
is  more  common,  as  we  all  know,  than  to  remem- 
ber  the  substance  pf  a  communication,  when  we  are 
no  longer  able  to  recollect  from  whom  we  received 

the 
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the  information.  Tlie  party  producing  evidence 
of  reputation,  therefore,  is  not  driven  to  shew  that 
the  persons  from  whom  his  witness  derived  his  in- 
formation had  no  interest  in  the  subject  which  was 
the  matter  of  reputation.  It  may  and  does  fre- 
quently happen,  also,  that  such  reputation  may  be 
spoken  to  by  persons  who  accidentally  heard  it, 
and  who  were  strangers  to  all  parties ;  and  if  there 
were  no  Us  mota  to  induce  conversation  on  such 
topics,  evidence  of  the  declarations  of  such  persons 
would  be  undoubtedly  admissible.  It  is  often  the 
case,  that  persons  speak  of  matters  of  rumour  with 
as  thorough  a  belief  and  conviction  of  their  truth, 
as  of  the  sun  giving  light  in  the  day ;  and  it  mostly 
happens  that  such  generally  received  notions  are  well 
founded.  They  therefore  ought  not  to  be  shut  out 
fiom  being  admitted  as  evidence;  and  indeed  to  a 
certain  extent,  they  are  frequently  of  great  weight 
and  effect  in  the  investigation  of  the  truth  of  matters 
10  dispute.  I  am  therefore  of  opinion,  that  such  evi-» 
dence  ought  not  to  be  excluded  on  the  objection  of 
there  being  an  interest  in  the  persons  through  who^e 
medium  the  matter  of  reputation  has  been  obtained. 
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That  is  my  view  of  this  question.  Persons  hav* 
ing  a  direct  interest  in  the  result  are  certainly  not 
proper  persons  to  produce  as  witnesses  on  a  trial, 
because  they  might  speak  falsely,  from  interested 
motives,  where  the  immediate  consequence  must 
aflfect  themselves,  and  yet  the  same  persons,  when 
no  suit  might  be  in  contemplation,  having  no  im« 
mediate  reason  for  misrepresenting  the  fact,  having 
tK>  interest  at  the  time  which  their  statement  could 

promote 


and  others 

2>AVIBI. 


176  CASES  IN   THE   EXCUEQUEft, 

l82i.  promote  or  prejudice,  would  very  probably  tell  the 
MosBLBT  plain  truth.  If,  in  a  case  of  this  sort,  interest  in 
the  persons  speaking  of  the  matter  in  question  were 
to  destroy  the  effect  of  what  they  asserted,  you 
could  never  inquire  on  the  spot  for  evidence  of  re- 
putation ;  and  if  you  could  not  produce  it  from 
^  thence,  from  whence  could  it  be  produced  at  all  ? 
Suppose  a  stranger  should  state  as  a  witness,  that 
he  had  long  ago  heard  in  the  vestry-rbom  a  con- 
versation,  respecting  the  origin  of  a  given  custom, 
between  the  clergyman  and  some  of  his  parishion- 
ers, wherein  the  parishioners,  some  of  whom  were 
since  dead,  asserted  the  ancient  existence  of  a  cus- 
tom which  it  was  the  interest  of  the  parish  to  main- 
tain, a  parochial  modus,  for  instance,  and  that  the 
origin  was  not  remembered  or  known  in  the  parish, 
and  that  the  clergyman  did  not  say  any  thing  to 
controvert  it,  surely  that  circumstance  would  be 
admissible  evidence  to  prove  that  there  was  an  un- 
derstanding in  the  parish  that  such  a  custom  exist- 
ed ;  and  if  such  evidence  were  to  be  rejected  be- 
cause the  witness  could  not  state  the  names  of  the  • 
persons  who  made  the  assertion,  or  because  they 
might  be  or  actually  were  interested  in  the  ques- 
tion, there  could  be  no  evidence  of  general  repu«» 
tation  given  in  any  case. 

Upon  due  consideration  of  all  the  consequences 
likely  to  result  from  determining  this  point  either 
one  way  or  the  other,  and  deferring  also  to  an  m>>:. 
tarnation  of  the  opinion  of  persons  sitting  as  Judges 
in  this  Court — and  the  case  in  Wightooick  certainly 
amounts  to  nothing  more — persons  consequently 

in 
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ih  tb^  hiabit  ^f  weighing  the  value  of  evidence,  and       iS^^- 
determinikig  on  its  admissibility,  I  incline  to  think,     mosblbt 
apon  the  whole,  that  my  Brother  Garrow  was  right         «, 
in  admitting  the  evidence,  notwithstanding  he  re* 
CRved  it  against  the  opinion  which  he  himself  en- 
tettainbd  at  the  time  in  favour  of  the  objection 
taken  to  it  at  the  bar.    The  consequetice  of  that 
opinion  is,  that  I  must  say  that  there  is  no  reason 
for  grunting  a  new  trial  in  this  ca^e. 

GtiAttAll,  Baron. — This  is  undoubtedly  a  most 
important  question  which  we  are  now  called  upon 
to  determine :  and  it  is  one  which  is  constantly  re- 
tnrring  in  all  tithe  causes  at  nisi  prius ;  it  there- 
fens  loudly  ciills  for  a  solemn  decision  one  way  or 
the  other. 

The  objection  appears  certainly  primd  facie  to  be 
I  trbry  plausible  and  good  olgection,  but  when  well 
coQsidered  and  thoroughly  investigated,  as  it  has 
been  in  the  course  of  the  argument  in  this  case,  it 
ttost  be  ieen  that  it  is  an  invalid  objection. 

Evidence  of  reputatioti  is  initsnatureloose,andlia- 
Ue  to  error:  and  it  has  been  occasionally  found  to  be, 
ifi  particular  cases,  somewhat  unsatisfactory;  but  it  is 
flWertbelett  evidence;  and  it  is  sometimes  of  the  ut- 
ttMt  iiopoirfance  to  parties,  fof  it  is  often  the  sole  sup- 
p<Mt  Of  toitny  important  rights,  as  in  copyhold  inter- 
^tit  instaAce.  A  link  of  traditionary  evidence  is 
Mk^tkues  capable  of  being  pursued  thi'ougb  gen6- 
^ons  of  persons  interested,  with  astonishing  ac- 
curacy, as  we  som^mfes  see  in  questions  of  pedi- 
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gree  and  legitimacy,  and  more  especially  in  boiiDt 
ary  cases.  Indeed  it  would  not  be  totally  inapp] 
cable  on  this  point  to  suggest,  that  some  of  th 
most  sacred  and  important  truths  we  know — thoi 
by  which  our  conduct  as  Christians  should  be  n 
gulated — depend  materially  on  evidence  of  this  di 
scription,  and  are  derived  to  us  from  tradition. 

The  main  qualification  which  is  necessary  to  ev 
dence  of  reputation,  to  render  it  admissible,  is  th 
absence  of  the  Us  mota.  The  distinction  betwee 
such  evidence  offered  ante^  and  post  litem  motan 
was  well  laid  down  and  marked  out  in  the  Berkek 
Peerage  case  (e),  in  the  House  of  Lords.  Free 
from  that  bias,  it  has  always  been  considered,  thj 
information  transmitted  from  father  to  son  was  ai 
missible  evidence  on  certain  questions  in  Courts  c 
Justice,  leaving  the  value  of  it  in  all  cases  to  In 
weighed  by  those  whose  province  it  is  to  estimate 
it. 

The  distinction  is  certainly  very  plain  and  clears 
between  what  a  person  may  happen  to  have  said  in 
this  manner  as  to  a  particular  circumstance,  of  the 
truth  of  which  he  is,  in  common  with  many  otherst 
convinced,  and  in  speaking  of  which  be  can  have 
no  view  to  his  own  interest,  as  the  relation  could 
not  advance  or  injure  it,  and  what  he  would  say  ^ 
examined  on  oath  in  a  Court  of  Justice,  on  a  trial, 
in  the  consequences  of  which  he  has  an  interest,  aa 
to  a  fact  within  his  own  knowledge,  and  the  truth 


(c)  4  Campb.  401. 
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(^ which  he  might  be  disposed  to  conceal  or  per- 
vert, as  the  result  might  be  injurious  or  beneficial 
to  him.     In  the  Utter  case,  the  principle  of  exclu- 
»oo  is  clear  and  universal,  without  any  exception; 
but  if,  in  the  matter  of  evidence  of  reputation,  we 
exclude  all  information  derived  from  sources  where 
an  interest  exists,  we  should  leave  but  a  very  small 
portion  of  such  evidence  admissible  in  any  case- 
It  has  been  urged,  that  there  is  no  reason  why 
irfiat  has  been  said  by  a  man  who  is  dead  shall  be 
received  as  evidence,  when  the  man  himself  could 
not  have  been  examined  as  a  witness  to  the  fact  of 
which  he  speaks,  if  he  had  been  living.    The  rea- 
son, in  truth,  is  still  the  absence  of  opportunity  and 
motive  to  consult  his  interest,  on  the  part  of  the 
speaker,  at  the  time.    Whatever  secret  wish  or  bias 
a  man  may  have  in  the  matter  communicated,  there 
is  no  excited  interest  called  forth  at  the  time  in  his 
breast,  or  at  least  no  means  are  afibrded,  of  promot- 
ing, or  danger  incurred  of  injuring,  any  interest  at 
the  time,  nor  can  any  such  be  the  necessary  result 
of  a  communication  so  made,  whereas  on  a  trial, 
in  itself  of  necessity  directly  affecting  his  interest, 
there  is  a  double  objection  to  admitting  his  evi- 
dence, in  the  concurrence  of  the  temptation  of  in- 
terest and  the  excitement  of  the  lis  mota. 
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For  these  reasons,  I,  for  one,  am  clearly  of  opi- 
men  that  this  evidence  was  admissible,  and  ought 
not  to  have  been  rejected,  and  principally  because 
if  that  be  not  so,  all  traditional  evidence  must  be 
totally  destroyed. . 

N  2  Wood, 


1603. 

^d  Others 

V. 


CASES   IN   TH£ 

W00D9  Baron. — I  am  of  the  sam^  opiiiion.  la 
general,  it  is  a  dear  principle,  that  hearsay  evi- 
dence cannot  be  admitted*  Evidence  of  reputatioo 
in  matters  of  custom  is,  however,  an  exception  to 
that  general  rule ;  but,  in  order  to  be  received^  it 
musjt  be  supported  by  proof  of  th^  declarations  as  to 
such  cusjtom,  having  been  made  before  any  suit  haa 
been  instituted  in  respect  of  the  custom,  or  any 
dispute  or  controversy  agitated,  of  which  that  cus- 
tom. wa3  tlie  subject ;  and  that  is  the  only  restric- 
tipn  imposied  on  the  admissibility  of  such  evidence, 
that  I  know  of.  The  reason  of  that  restriction  is, 
tha4;  the  party  may  otherwise  have  the  particulajT 
^uijtr  in  view,  a^  the  object  of  makijog  the  declaraiion 
respecting  the  custom  on  which,  the  right  about  to 
b^  litigated  may  mainly  depend* 


Ijt  inuat  a]sp.  be  remembered)  that  to  make  evi- 
dence of  declarations,  respecting  the  reputed  matter, 
adip}S3ible>  it  must  further  be  proved  that  the  de- 
clarations, establishing  the  reputation,  and  the  acts 
done  in  consequence,  were  the  result  of  a  received 
i;eputajtion,  for  either,  standing  alone,  would  only  be 
hearsay  evidence,  or  evidence  of  a  particular  &ct: 
and.  the  principal  use  of  evidence  of  this  sort  is  to 
shew  that  the  act  done  or  declaration  made  was 
not  a  new  thought  adapted  to  serve  some  particular 
occasion,  but  the  consequence  of  a  received  notion  of* 
the  existence  of  a  custom  requiring  the  performance 
of  the  act,  and  accounting  for  or  explaining  it  by^ 
such,  declaration.  Such*  evidence  should  be  alway 
general;  and  as  it  is  in  all  cases,  when  resorted 
on  questions  of  custom,  used  merely  to  shew  thaK 

such. 
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such  a  custom  in  fact  existed,  and  from  a  period       ^822. 
beyond  legal  memory,  or  at  least  as  far  back  as  liv-     mosbley 
ing  memory  goes,  it  has  never  been  the  practice  to 
inquire  whether  the  persons  from  whose  declara- 
tions the  witness  speaks  were  interested  or  not. 

I  am  therefore  of  opinion,  that  there  was  in  tliis 
case  no  foundation  for  the  objection  which  has 
been  taken  to  the  admission  of  the  evidence  given 
on  the  trial  of  this  issue,  notwithstanding  it  appear- 
ed in  point  of  fiict  that  the  persons  who  made  die 
declarations  on  which  the  evidence  of  reputation 
ns  founded,  were  interested  in  the  subject-matter, 
and  that  those  declarations  were  calculated  to  sup- 
port their  interest. 

Garbow,  jBoron.— When  this  objection  was  tak- 
en on  the  trial  of  the  cause  before  me  at  nisi  prius^ 
my  impression  certainly  was,  that  it  ought  to  pre- 
vail ;  and  accordingly,  I  should  certainly  have  re- 
jected the  evidence,  but  for  the  authority  of  the 
case  ofHarwood  v.  Sims^  which  was  cited  upon  that 
occasion.  As  it  has  turned  out,  it  was  better  that 
I  should  have  received  the  evidence,  otherwise 
there  must  have  been  a  new  trial. 

My  opinion  on  this  question  cannot  now  be  of  any 
importance  in  the  present  case,  because  the  majo- 
rity of  the  Court  have  already  determined  the  ques- 
tion ;  and  even  as  opposed  to  that  of  any  one  other 
member  of  the  Court,  I  should  hold  my  own  opinion 
as  nothing.  We  had  discussed  this  point  amongst 
ourselves,  in  order  that  an  unanimity  of  opinion 

might 
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might  if  possible  be  the  result }  and  I  have  certain- 
ly been  very  much  struck  with  the  arguments  and 
able  reasoning  of  the  rest  of  the  Court — so  much 
so,  that  I  do  not  desire  that  this  may  not  be  consi- 
dered asit,  an  unanimous  judgment.  It  sometimes 
happens,  that  when  our  judgment  yields,  our  minds 
continue  to  be  somewhat  obstinate  in  refiising  to 
part  with  first  impressions.  The  dif&culty  which 
I  originally  had,  I  feel,  still  continues  to  disturb 
my  entire  acquiescence,  although  if,  on  any  future 
occasion  I  should  be  called  on  to  rule  this  same 
point  judicially,  that  feeling  will  have  no  influence, 
however  much  and  forcibly  early  habits,  and  an 
apprehension  of  the  uncertainties  attending  the 
efibrts  of  human  memory,  relying  on  recollection 
in  respect  of  hearsay  of  every  description,  whether 
there  should  exist  a  pending  litigation  or  not,  may 
have  impressed  my  mind  with  a  dread  of  the  dan- 
ger  of  receiving  such  testimony.  At  all  events, 
be  one's  private  opinion  what  it  may,  the  doubts 
which  I  may  have  entertained  must  give  way  to 
the  judgment  of  the  Court;  and  it  will  necessarily 
follow  that  this  application  must  be  refused. 


Rule  discharged. 
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The  Attorney-General  v.  Freer.  Fiidfx^, 

This  was  an  information  against  the  Defendant,     a  connt  on 
abrewer,  for  certain  alleged  frauds  in  mixing  table  c.  38.  s.  i^., 
beer  with  strong  beer  contrary  to  the  statute  of  Defendant  be- 
the42  Geo.  III.  c/S8.  s.  12*.     The  Crown  took  a  day^odober, 
verdict  on  the  4th,  6th,  7th,  12th,  and  14th  counts  eack'a^e^nf 
of  the  information.  hrS/y'^SJ^r'' 

day^,  between 
that  day  and  th€ 

Jerois  now  moved  in  arrest  of  judgment  on  an  ugtieTnfa!^^ 
objection  taken  to  the  14th  count,  on  which  the  {S/^^iS^yf 
verdict  was  taken  for  eleven  penalties,  in  that  it  \^^^^f  If^^^^' 
was  contrary  to  the  practice  and  usage  to  take  a  j^^^*'  Tnantuv 
verdict  on  a  count  for  accumulated  penalties,  ad-  J^^'M^?**" 

^  '  Ijos  ot  table 

mittiog  that  it  was  the  common  practice  to  intro-  and*^everv*of 
duce  such  a  count  in  informations  of  this  nature.      ^'^*'"l  ^^  ^^^> 

five  olher 
casks,  where* 

That  Count  stated  ^'  that  the  Defendant  being  DeVemianthad 
such  brewer  as  aforesaid,  after  the  said  first  day  of  JUid^eZea  * 
May,  1802,  and  before  the  day  of  exhibiting  this  ^^Jmoftmi, 
information,  to  wit,  on  the  21st  day  of  October,  ^^^^h^exo 

31,0002.,  held 
to  be  a  good  coont  against  the  objections  that  it  was  cnraulative  and    multifarions, 
keiiig  a  single  count  for  many  penalties,— that  the  divers  other  days  on  which,  dec,  ought 
tt  ha?e  been  specified  and  stated,— that  the  charge  was  nnrertaiu  and  iinintelijiible,  or 

3pugnant, — and  that  from  the  calcalation  of  the  amnnnt  of  the  sums  alleged  to  be  torfeit- 
•  it  appeared  that  the  Defendant  was  charged  with  five  oflences  on  each  day,  whereas 
he  coald  not  in  point  of  law  be  considered  to  have  committed  more  than  one  offence  on 
^Kli  partkctilar  day. 

Id  penal  informations  filed  in  this  Conrt  by  the  Attorney-General,  ancient  precedents 
veconsidered  good  authority  for  the  form  of  particular  counts. 

*  That  section  enacts  that,  <<  If  any  common  brewer  shall  at 
^7  time  mix,  or  cause,  or  suffer  to  be  mixed,  any  strong  beer, 
w  strong  worts,  with  any  table  beer,  or  any  table  beer  worts,  or 
V'.ih  water,  in  any  vat,  cask^  tub,  measure,  or  other  vesitel  or 
^^\\  whatsoever,  not  being  a  known  and  entered  guile  tun, 
forking  tun,  or  fermenting  tun,  every  common  brewer  so  oflend- 
''^^iball  for  each  and  every  such  offence  forfeit  the  sum  of  200//' 
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1822.       1819,  and  on  each  and  every  qf  divers j  to  wit^  twenty 

TheATTOR.    otfier  days  J  between  that  day  and  the  day  qfexhibtt- 

hey-Gbniral  ^^^  ^^  information,  to  wit,  at  Westminster  afore- 

Freer.      g^^j  j^  j^  ^^  g^^j j  county,  did  mix^  and  cause,  and 

suffer  to  be  mixed,  a  large  qtcantity^  to  wit,  twelve 

gallons  of  otiier  strong  beer  with  a  large  quantity, 

to  wit,  24  gallons  of  other  table'  bee?'  in  each  and 

every  of  divers^  to  wit^Jive  other  caskSj  such  last 

mentioned  casks  not  being,  nor  either  of  them 

being,  a  known  and  entered  guile  tun,  working 

tun,  or  fermenting  tun,  contrary  to  the  form  of  the 

statute  in  that  case  made  and  provided,  whereby, 

and  by  force  of  the  statutes  in  that  case  made  and 

provided,  the  said  Defendant  so  being  such  brewer 

as  last  aforesaid,  so  offending  as  last  aforesaid,  hath 

for  each  of  his  said  last  mentioned  offences  forfeited 

the  further  sum  of  200/.,  amounting  in  the  whole 

to  another  large  sum  of  money,  to  wit,  the  further 

sum  of  21,000/. 

The  objections  now  taken  to  that  count  were, 

1st.  That  it  was  a  single  count  for  many  penal- 
ties, whereas  each  separate  offence  ought  to  be 
made  the  subject  of  a  separate  count : 

2dly.  That  the  days  on  which  the  supposed  of- 
fences were  charged  to  be  committed  were  not, 
with  the  exception  of  the  first,  specified  in  the 
count : 

Sdly.  That  the  offence  itself  was  not  charged  or 
stated,  with  sufficient  certainty,  the  allegation  that 

the 
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the  Defendant  mixed  a  certain  quantity  on  several       1822. 

dajrs being  wholly  unintelligible  and  even  repug-    TheAxTOK- 
nant :  and  wY-OEHERAt 

Va 
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Lastly,  That  the  conclusion  as  to  the  amount  of 
penalties  did  not  follow  from  the  premises,  the 
offences  charged  having  been  stated  to  have  been 
committed  on  twenty  days,  and  were  alleged  to 
amount  to  21,000/.;  whereas  in  fact  they  would 
amount  to  4000/.  only,  as  there  could  not  be  more 
than  one  offence  properly  charged  to  have  been 
committed  on  one  day. 

The  Attorney -General J  Clarke  and  Walton  shew- 
ing cause,  submitted  as  to  the  first  objection, 
^t  there  was  no  case  to  be  found  which  would 
support  it  in  Law  or  Practice,  and  urged  that  it 
was  not  founded  on  any  principle  of  hardship  or 
inconvenience — that  on  the  contrary  it  would  be 
much  harder  on  the  Defendant,  and  less  con« 
venient  to  his  defence,  to  accumulate  the  number 
of  counts  in  the  information,  as  that  course  would 
be  in  all  respects  as  uncertain  and  vague  as  if  a 
number  of  offences,  or  days  on  which  offences  had 
been  committed,  were  charged  in  one  single  count, 
a  mode  far  less  intricate  and  expensive  as  afiects 
the  Defendant,  than  by  endlessly  accumulating 
counts,  and  swelling  the  record  in  cases  of  the 
Crown,  where  costs  are  never  given.  It  was  also 
uiged  that  the  practice  and  usage  of  the  Court, 
and  the  accustomed  form  of  pleading  in  such  cases, 
sanctioned  the  count  as  framed  in  this  instance,  as 
would  appear  by  the  records ;  and  they  adverted, 

particularly, 
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1822.       particularly/  to  die  cases  of  informations  lor  illegal 

The  attoR'   possessioH  of  Salt,  which  was  liable  to  penalties  at 
XBY   BM'^i-  ^  ^^^^  ^£  4Q^^  pgj,  pound. 


Fb«». 


The  answer  of  usage  so  given  to  the  first  objec- 
tion, it  was  submitted,  would  be,  to  a  certain  ex- 
tent, an  answer  to  the  second  which  had  been  made, 
as  the  same  principles  and  reasoning  would  equally 
apply  to  that  also.  It  was  further  submitted  as  to 
the  second  objection,  that  it  was  not  necessary  in  the 
case  of  a  penal  information,  to  specify  the  day  or 
days  on  which  the  offence  or  ofiences  were  charged 
to  have  been  committed:  and  the  reason  was  that 
the  Crown  would  not  be  bound  by  a  statement  of 
any  given  day,  if  the  offence  charged  should  be 
proved  to  have  been  committed  on  some  other 
day  (fl).  On  that  point  the  Counsel  for  the  Crown 
cited  the  authority  of  the  case  of  the  Queen  v. 
Simpson  (6),  where  it  was  determined,  on  a  con- 
viction for  deer  stealing,  that  the  day  need  not  be 
stated,  and  that  it  was  well  enough  to  lay  it  be- 
tween such  a  time  and  such  a  time,  on  the  au- 
thority of  the  case  of  the  King  v.  Chandler  (c), 
where  it  was  said  to  be  the  constant  course  qf  this 
Courtj  so  to  lay  offences  in  penal  informations. 
They  also  cited  the  case  of  Reed  qui  tam  v.  Fran- 
da  (rf),  as  a  very  strong  case  on  the  same  point. 
They  instanced  also  the  common  form  and  course 
of  convicting  for  several  oaths,  uttered  on  the 
same  day,  and  it  was  stated  at  the  bar  that  the 

{a)  The  Attorney-General  r.  (c)  Ld.  Raym.  581.  Salk. 
IVeeks.     Bunb.  224.  378.  S.  C.  and  Carth.  501 .  S.  C. 

(6)  10.  Mod.  249.  (rf)  Bunb.  42. 
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practice  oifisumng  any  p^irticular  day  ia  JSxcise  in-       1623. 
fonnationsy  had  been  first  adopted  in  pleading  by    The  attok- 
Sir  Fkary  Gibbs,  and  that  it  was  not  adopted  in  ""-g«"*«*al 
the  customs.     In  the   Jitorney-General  v.  Hat-      ^*""' 
Urn  {a)  also,  which  was  an  information  for  duties  on 
goods  imported  in  May^  without  naming  any  day, 
this  same  objection  was    overruled,   the    Court 
holding  that  several  importations  might  be  proved 
where  one  only  was  laid.     They  referred,  in  con- 
clusion, to  the  practice  of  pleading  in  cases  of  or- 
dinary trespasses,  which  were  commonly  laid  to 
have  been  committed  on  a  certain  day,  and  divers, 
to  wit,  twenty  other  days. 

As  to  the  third  objection,  of  uncertainty  and  re- 
pv^ancy,  it  was  insisted  that  the  charge  was  suf- 
ficiently defined  by  the  allegation,  which  in  gram- 
matical construction  was  perfectly  intelligible,  as 
applying  to  distinct  ofiences  on  each  given  day. 

Upon  the  point  of  miscalculation  of  the  amount 
of  the  penalties  charged  to  be  incurred,  they  con- 
tended that  it  was  quite  sufficient  that  the  sum  for 
which  the  verdict  had  been  taken  should  be  within 
the  amount;  but  they  urged,  further,  that  as  a 
penalty  was  imposed  upon  every  cask,  and  as  the 
iU^al  mixing  had  been  charged  to  have  been 
made  in  five  different  casks,  on  each  separate  day, 
the  total  amount  would  be  that  charged  in  the 
count.  In  anticipation  of  the  proposition  on  the 
other  side,  that  the  illegal  conduct  of  the  Defen- 
dant on  each  particular  day,  would  amount  in  law 

(a)  Bunb.  262. 

to 
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1822.      to  only  one  offence  on  that  day ;  they  distinguished 
.JijJ^'^J!!^.  the  present  charge  from  that  in  Crepps  v.  JDur- 
vby-Obniral  ^jJ^  q^^^  which  case  they  assumed  would  be  relied 
frhr.     ^u  fQ,,  jjjg  Defendant,  by  putting  it  that  the  of- 
fence there  was  not  the  baking  a  loaf  on  Sunday, 
but  for  a  breach  of  the  Sabbath ;  whereas,  here  the 
offence  was  not  for  illegally  mixing  beer  generally, 
but  for  repeated  mixtures  of  several  quantities. 
And  they  cited  on  that  point  the  case  of  Brook  qui 
tarn  V.  MilUken  (6),  where  it  had  been  held  against 
the  objection  now  made,  that  two  penalties  may 
be  incurred  in  one  day  by  offences  against  a  statute, 
if  the  acts  be  distinct. 

They  therefore  submitted  that  there  was  no 
foundation  for  setting  aside  the  verdict  on  the 
grounds  relied  on  by  the  Counsel  for  the  Defendant. 

Jervis  and  Sir  William  Owen,  in  support  of  the 
Rule,  contended  that  the  count  objected  to  was 
bad ;  for  that  it  was  inconsistent  with  the  principles 
and  practice  of  pleading,  being  cumulative  and 
multifarious,  and  bad  for  duplicity,  uncertainty  and 
repugnancy :  and  they  insisted  that  the  mere  course 
of  practice  of  the  Excise  was  no  argument  in  its 
favour,  nor  could  it  be  considered  authority,  unless 
it  had  come  under  the  notice  of  the  Court. 

As  opposed  to  such  alleged  practice,  they  cited 
the  following  authorities : 

« 

1st.  To  shew  that  for  each  separate  offence,  there 

(a)  Cowp.  640.  (b)  8  Term  Rep.  509. 

should 
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diould  have  been  a  separate  count  \  they  re-  1822, 
ferred  to  the  language  of  Mr.  Justice  Grose,  as  to  The  attor 
the  converse  of  the  proposition  in  giving  judgment 
in  the  case  of  Yoimg  and  others  v.  the  King  (a). 
And  they  cited  as  directly  in  point,  the  case  of 
the  King  v.  Roberts  (i),  where  in  an  information 
for  extortion,  it  was  determined  that  every  extor- 
sive taking  was  a  separate  offence,  and  ought  to  be 
precisely  and  distinctly  laid,  for  that  a  number  of 
oflences  could  not  be  accumulated  under  a  general 
charge.  In  Michell  v.  Neak  (c)  it  was  held  to  be 
ill,  even  in  a  declaration  for  an  assault  laid  that  the 
Defendant  assaulted  Plaintiff  on  divers  days,  be- 
tween such  and  such  a  day. 

2ndly.  To  shew  that  the  days  on  which  the  spe* 
cific  ofiences  were  charged,  ought  to  have  been 
mentioned  and  fixed  by  the  information ;  they  cited 
Uawkj  PL  Cr.  Vol.  II.  ch.  25.  sects,  77  and  82.  In 
the  77th  sect,  it  is  said  to  be  laid  down  as  an  un- 
doubted principle,  recognized  in  all  the  books,  that 
''no  indictment,  whatever,  can  be  gopd  without /Tre- 
mehf  shewing  a  certain  year  and  day  of  the  material 
&ct8  alleged  in  it."  In  the  82d  sect.,  it  is  said 
that  ''  if  an  indictment  charge  a  man  with  having 
done  such  a  nuisance,  such  a  day  and  year,  &c. 
end  on  dicers  other  days,  it  is  void  as  t6  the  facts 
on  those  days  which  are  uncertainly  alleged,^'  And 
it  is  also  stated  that ''  if  it  charge  a  man  generally, 
with  several  offences,  at  several  times,  without  lay- 

(a)  3  Term.  Rep.  106.  889.  S.  C.      Holt.  363.  S.  C. 

[h]  4  Mod.  103.  3  Salk.  198.    Ld.  Raym.  475.     Stra.  1 161 . 
S.C.  Garth.  226.  S.  C.  1  Show.        (c)  Cowp.  828. 

ing 
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1823.       ing  any  one  of  them  on  a  certain  day,  as  with  ex- 

The  attor.    toiting  divcrs  sums  of  divers  subjects,  for  a  passage 

hky-Oenbral  ^^gj.  g^^jj  ^  ferry,  &c.  between  such  a  day  and  such 

^'^■"'  a  day  J  it  hath  been  adjudged  that  it  is  wholly  void.** 
The  express  reason  is  given  by  the  learned  Seijeant 
in  a  note,  and  it  is  ^^  because  every  extortion  is  a  se- 
parate and  distinct  offence,  requiring  a  separate 
and  distinct  punishment,  which  could  not  be  ap- 
portioned if  distinct  offences  were  accumulated 
under  a  general  charge,''  and  he  prefers  the  au- 
thority of  the  case  of  the  King  \.  Roberts  (a),  to 
that  of  Johnson's  case  (6)  which  appear  to  be  de- 
terminations not  reconcileable.  They  also  quoted 
Hale's  Hist.  PI  Cr.  ch.  25.  p.  177,  to  the  same 
effect.  With  respect  to  the  cases  relied  on  in  op- 
position to  this  objection,  of  the  Queen  v.  Simp^onj 
and  the  i^m^  v.  Chandler^  they  submitted  that 
those  were  not  deliberate  decisions  on  the  point,  but 
mere  dicta  founded  on  a  bad  reason  for  making  law, 
the  practice^  whether  proper  or  improper,  in  the 
Court  of  ExchequcTj  of  drawing  informations  in 
this  form.  In  the  case  of  the  Attorney  •General  v. 
Hattonj  the  Defendant  had  had  a  note  of  the  times 
of  the  importations  charged  against  him.  A  penal 
information  of  this  description  they  insisted  ought 
to  be  framed,  with  the  same  certainty  as  an  indict- 
ment. That  these  informations  were  in  the  na- 
ture of  criminal  proceedings,  appeared  from  pro- 
clamation being  made  in  respect  of  them  as  in  crimi- 
nal cases :  and  they  observed  that  they  are,  by  the 
46  Geo.  III.  ch.  37.,  expressly  distinguished  from 
civil  suits  at  the  instance  of  the  King.     They  ad- 

(a)  4  Mod.  101.  {b)  Cro,  Jac.  611.      • 

mitted 
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mitted  that  it  was  said  by  Mr.  Serjt.  Hawkins  that       18^- 
a  different  Rule  prevails  as  to  convictions,  but  these    The  Attor- 
iDformations  are  more  analogous  with  indictments 
before  trial  than  with  convictions. 


Sdly.  In  support  of  the  objection  of  uncertainty 
in  charging  the  penal  act,  they  urged  that  the  of- 
fences meant  to  be  charged,  were  not  set  out  in 
terms  with  sufficient  certainty  and  precision,  to 
constitute  a  distinct  breadi  of  the  law,  within  the 
puiview  of  the  statute :  and  still  less,  so  as  to  con- 
stitute several  distinct  breaches  of  the  enactment. 
The  penalty  is  not  imposed  on  the  mixing  per 
cask,  ot  per  day,  but  on  mixing  generally,  and  it 
is  not  ccxmpetent  so  to  divide  the  offence  of  mix- 
ing, as  has  been  attempted  to  be  done  in  this 
coont,  by  stating  it  to  have  been  done  on  so  many 
days,  and  in  so  many  casks.  The  mixing,  for  any 
thmg  that  is  stated,  appears  to  have  been  only  one 
mixing,  and  whether  it  was  one  single  act  on  each 
sod  every  day,  or  several  acts  on  each  and  every 
day,  does  not  appear,  from  the  loose  mode  in  which 
the  act  is  alleged,  to  have  been  done.  Charging 
that  the  Defendant  mixed  a  large  quantity,  they 
also  submitted  was  too  vague  pleading  to  be  al- 
lowed in  framing  an  information  on  a  highly  penal 
statute,  and  that  it  was  not  made  sufficient  by  the 
quantity  afterwards  being  stated  under  a  videlicet^ 
which  cannot  supply  a  defective  statement.  Upon 
that  part  of  the  objection  they  cited  the  following 
authorities,  to  shew  that  the  precise  quantity 
ought  to  be  ascertained  and  stated :  an  anonymous 

case 
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1822.       case  in  Cro.  Car.  (a) ;  the  King  v.  Gihhs  (b)  j  and 
The  attor.   the  King  v.  John  Gilbert  (c). 

hit-Oeiibral 


Faber. 


Upon  the  last  point  made,  they  insisted  that 
more  than  one  offence  could  not  be  committed 
i^ithin  the  terms  of  this  statute  in  one  day,  by 
mixing  strong  beer  with  table  beer.  That  was 
settled  by  the  case  of  Crepps  v.  Durden  (d).  like 
the  act  of  breaking  the  Sabbath,  the  act  of  mixing 
a  quantity  of  beer  on  a  given  day  could  not  be 
divided,  whereas,  on  the  contrary,  the  offence  that 
gave  rise  to  the  case  of  Brooke  v.  MilUken^  which 
was  that  of  selling  prohibited  books,  might  be 
often  repeated  during  the  same  day,  and  on  that 
ground  they  distinguished  the  cases.  Here  the 
offence  was  the  mixing  beer  generally,  not  the 
mixing  a  cask  or  casks  of  beer,  which  like  the 
case  of  the  sale  of  books  might  be  repeated.  They 
also  submitted  that  according  to  the  sum  laid  in  the 
information,  as  the  amount  of  the  accumulated  pen- 
alties alleged  to  have  been  incurred,  it  would  be 
pecessary  to  shew,  in  order  to  support  that  charge, 
that  the  Defendant  had  committed  five  ofiences 
on  each  of  the  twenty  days,  making  the  amount 
21,000/.,  but  that  if  the  doctrine  of  the  case  of 
Crepps  V.  Durden  were  correct,  the  amount  of 
penalties  incurred  ought  to  have  been  laid  at 
4000/.,  and  in  that  latter  case  there  ought  to  have 
been  a  several  count  for  each  distinct  day,  on  which 


{a)  Cro.  Car.  380.  (c)  1  East.  T.  R.  583. 

{b)  1  Stra.  497.  (rf)  Cowp.  640. 

each 
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each  distinct  offence  was  charged  to  have  been       18^* 
committed.  The  attor- 

M  by-Gen  BRAL 

V. 

For  these  reasons,  therefore,  they  submitted  that      ^*«*«- 
unless  the  Crown  would  consent  to  take  a  verdict, 
on  the  14th  count,  for  one  penalty,  the  judgment 
on  that  count  ought  to  be  arrested. 

The  Attomey-Generaly  in  reply,  insisted  that  it 
would  be  quite  a  sufficient  answer  to  all  the  objec- 
tions Which  had  been  taken  to  this  14th  count  of 
the  information,  to  rely  on  the  established  usage 
and  practice  of  the  Court  of  Exchequer^  in  drawing 
and  acting  on  informations  so  framed,  and  which  has 
never  yet  been  successfully  objected  to.  That  an- 
swer has  been  judicially  furnished  by  the  repeated 
authorities  of  the  cases  of  the  King  v.  Chandler^ 
and  the  Queen  v.  Simpson^  which  recognized  the 
practice  of  the  Cota^t  qf  Exchequer  in  this  respect, 
as  an  authority  by  which  the  Courts  were  bound.. 
In  the  Attorney-General  v.  Farr(a)j  also,  this 
Court  had  determined  on  the  same  ground — ^the 
practice  of  this  Court — in  favour  of  an  information 
against  the  form  and  terms  of  which  an  objection 
in  point  of  pleading  had  been  made :  and  the 
Lord  Chancellor  had  very  recently  declared  in  the 
House  ofjjords^  on  the  determination  of  a  great 
question  there  (6),  that  precedent  and  practice 
ought  to  have  great  weight  in  the  consideration  of 

(a)  4  Price,  122.  the  Earl  of  Jersey"^. 

(6)  Smith  V.  Doe>  lessee  of 

*  7  Price  Bxcb.  Rep.*— Brod.  and  Bingh.  and  Moore.  S.  C. 

aU 
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1822.       all  points  arising  upon  the  propriety  of  forms,  and 
The  ArroR-    in  all  legal  instruments. 
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As  precedents  of  similar  counts,  he  referred  to 
the  books  of  pleadings  mentioned  in  the  margin*. 

As  to  the  authorities  referred  to  in  support  of 
the  objection  that  the  offences  were  distinct,  and 
should  each  have  been  made  the  subject  of  a  sepa- 
rate count,  he  distinguished  them  from  this  case, 
not  only  in  that  an  information  for  penalties  in  it- 
self was  a  distinct  matter  from  an  indictment  for  an 
offence ;  because  it  is  partly  civil  and  partly  crimi- 
nal, but  also  by  the  reasons  given  for  requiring  the 
offences  to  be  separately  charged  in  an  indictment, 
which  are  that  punishment  might  be  proportionately 
awarded.  That  doctrine,  therefore,  could  not  be 
applied  to  informations  for  fixed  penalties,  with 
respect  to  the  amount  of  which  there  could  arise 
no  doubt,  as  it  did  not  lie  in  the  discretion  of  the 
Court. 

So  with  respect  to  the  objection  of  the  uncer- 
tainty of  the  quantity  of  beer  mixed.  In  the  case 
cited  on  the  part  of  the  Defendant,  the  King  v. 
GibbSy  which  was  an  indictment  against  the  Defend- 
ant for  selling  beer  in  unlawful  measures,  the 
same  reason  is  given  that  the  Court  without  know- 
ing the  quantity  sold  would  not  know  in  what  de- 
gree to  punish  him.     In  this  case  too,  the  offence 

*  Rast.  Ent.  410.  Hern's  Pleader  549,  507,  508.  Winch. 
£nt  541.  547.  Thompson's  Ent.  92.  Brown  Form.  T\ae.  50. 
251.  260.  S50.  252.    Vidian.  Ent.  186.    Coke*  Eot.  158. 

consists 
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consists  not  in  the  quantity  mixed,  but  in  the  act  ^d^- 

of  mixing.     That  consideration  also  distinguishes  TheArroR. 

this  case  from  that  of  Michell  v.  Neale.  nby.g«neral 
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As  to  the  last  objection,  it  was  insisted  that  this 
case  could  not  be  distinguished  from  that  of  Brooke 
V.  MiUikefiy  if  it  could  be  proved  that  the  mixings, 
though  on  the  same  day,  were  distinct.  With  re- 
spect to  the  sum  laid  in  the  information  they  sub- 
mitted that  that  was  very  immaterial,  provided  the 
penalties  proved  to  have  been  actually  incurred, 
were  within  the  amount  of  the  sum  laid. 

RicHABDS,  Lord  Chief  Baron. — I  am  of  opinion 
that  this  count  is  according  to  the  established 
course  of  the  Court.  I  think  the  Attorney-Gene^ 
ral  states  very  truly,  that  there  never  was  any  ob- 
jection made  to  it  before,  and  I  have  the  authority 
of  a  very  experienced  and  learned  person  for  say- 
ing that  this  mode  of  pleading  has  always  been  the 
course  during  his  time,  and  he  has  been  very  con- 
versant with  these  proceedings  on  the  part  of  the 
Crown  in  this  Court.  During  the  time  that  I  have 
bad  the  honour  of  a  seat  here,  I  have  always  found 
this  count  introduced  in  every  information  which 
has  come  before  me,  wherever  it  could  be  properly 
inserted.  On  that  ground,  therefore,  in  the  first 
place  it  being  according  to  the  accustomed  course 
of  the  Court,  I  am  not  prepared  to  alter  it. 
Another  consideration  with  me  is,  that  I  think  it  is 
infinitely  more  useful  to  continue  the  old  practice, 
than  to  introduce  a  new  practice  in  my  opinion 
less  certain  and  more  vague,  and  which  never 

existed 
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1823.       existed  before ;  for  I  am  quite  sure  that  it  would  be 
TheATTOR.    a  most  iiijurious  thing  to  Defendants  proceeded 
against  for  transactions  of  the  nature   described 
here,  to  change  the  old  practice  for  such  an  inno* 
vation  as  is  now  proposed. 

Now  with  respect  to  the  sense  of  the  count,  it 
seems  to  me  to  be  perfectly  clear.  It  is  stated 
that  on  a  certain  day,  and  on  several,  to  wit,  twen^ 
other  days,  and  between  that  day  and  previous  to 
the  day  of  exhibiting  the  information  the  party  did 
so  and  so.  In  some  of  the  cases  we  find  it  has 
been  held  to  be  not  necessary  to  specify  any  num- 
ber of  days.  Here  a  certain  number  of  days  are 
specified,  and  they  are  so  pointed  out  as  that  they 
may  easily  be  found,  being  said  to  be  between  a  day 
certain,  and  the  time  of  the  exhibiting  of  this  in- 
formation. This  count,  therefore,  in  that  respect 
seems  to  me  to  be  right  in  point  of  form,  even  if  it 
were  not  supported  as  it  is  by  the  constant  prac- 
tice. With  reference  to  the  cases  in  other  Courts, 
if  any  of  those  cases  differ  from  the  practice  here, 
is  not  for  us  now  to  settle  which  is  right. 

As  to  the  other  objections  which  have  beefi 
taken,  it  is  sufficient  to  say,  there  is  no  foundation 
whatever,  for  any  of  them  in  my  opinion,  and  I 
therefore  have  no  hesitation  in  saying  that  I  think 
this  rule  should  be  discharged. 

Graham,  Baron. — I  shall  say  but  very  little  in 
support  of  my  opinion,  which  fiilly  coincides  with 
that  of  my  Lord  Chief  Baron  ;  because  much  better 

reasons 
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feasons  will  be  given  by  my  brother  Wood^  who       *822- 
has  had  great  experience  in  such  cases.     As  far.  The  attor. 
however,  as  common  sense  can  enable  any  man  to  ^^'  J!"**^ 
decide  upon  pleadings,  I  am  clearly  of  opinion  this      ^**^ 
count  is  quite  correct  in  point  of  form,  and  valid 
in  point  of  law.     I   will  also  say  this  much.     I 
think  that  the  Attorney -General  is  perfectly  right 
when  be  says  that  these  proceedings  for  penalties 
here,  are  although  partly  of  a  criminal  nature,  for 

• 

many  purposes  to  be  considered  as  in  the  nature  of 
civil  actions ;  they  bear  in  many  respects  an  ana- 
logy to  fbe  common  cases  of  trespass,  where  counts 
of  this  sort  are  universally  resorted  to.     Their  pro^ 
priely  is  strongly  fortified  by  the  universal  practice 
of  this  Court  in  which  they  seem  to  have  been 
adopted  from  a  very  remote  period.    Now  really 
that  an  argument  affecting  to  rest  upon  popular 
grounds  should  be  used  against  this  count,  does 
strike  me  with  some  degree  of  surprise.    The  ob-' 
ject  of  the  count,  evideuuy,  is  to  relieve  those  per- 
sons who  stand  in  the  unfortunate  situation  oi 
l)efendants  in  these  cases  from  all  that  incon-< 
lenience  of  accumulating  counts  and  thus  un- 
necessarily lengthening  the  pleadings  and  increas-^ 
ing  the  expence,  which  have  been  constantly  made 
the  subject  of  repeated  reproaches  cast  upon  the 
persons  who  have  from  time  to  time  had  the  direc- 
tion of  the  prosecution  of  these  suits.     The  argu-^ 
ment  of  the  Defendant  is,  that  mixing  up  beer  be- 
ing made  the  subject  of  penalty,  it  is  expected  that 
every  ofienCe  into  which  a  series  of  bad  practices 
of  the  same  kind  can  be  divided,  should  from  one 
Vol.  XKr  F  period 


Vreer, 


198  CASES   IK   THE   EXCHEQUSR^ 

1822.       period  to  another,  committed  not  only  daily  but 
The  attor.  hourly,  for  so  it  may  be  committed,  is  each  to  be  the 
-  ^BRAL  gyjjjg^j.  Qjp  ^  distinct  count  in  the  information.     If 

that  doctrine  were  to  be  acted  upon,  I  should 
be  taking  up  the  time  of  the  Court  uselessly  to 
attempt  to  detail  the  absurdity  and  inconve- 
nience of  it.  It  is  quite  enough  to  present  it  to 
the  mind  to  shew  that  it  is  a  proposition  too 
glaringly  insupportable  to  be  entertained  se- 
riously for  a  moment.  Then  it  is  said  the  party  is 
bewildered  by  this  multifarious  count.  Would  he  be 
less  so  if  he  had  a  hundred  and  five  counts  to  answer 
instead  of  this  one  ? — ^for  that  would  be  the  conse- 
quence.— How  is  he  bewildered  here  ?  It  is  clear  if 
these  offences  had  been  stated  to  have  been  com- 
mitted each  on  a  certain  single  day  or  hour,  that  by 
such  a  mode  of  pleading  as  laying  in  many  different 
counts  these  distinct  offences  as  so  many   com- 

• 

mitted  upon  each  day — so  many  upon  one,  so  many 
upon  another — the  Defendant  would  be  in  a  much 
worse  situation ;  for  the  Crown  might  still,  on  any 
or  either  of  those  counts,  have  given  in  evidence  as 
many  distinct  offences  under  each  count  as  could 
have  been  proved  against  the  Defendant. 

Having  so  decided  an  opinion  as  I  have  against 
the  solidity  of  all  these  objections,  I  do  not  feel  at 
all  disposed  to  enter  into  them  more  particularly. 
I  will  observe,  however,  that  there  can  be  no  doubt 
that  by  the  use  of  the  words  "  a  certain  quantity,"  it 
is  meant  to  apply  them  to  a  given  quantity  of  beer, 
mixed  on  every  day  of  the  twenty-one,  and  that  ob- 


. « 
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servation  appears  to  me  at  once  to  get  rid  of  that       IS32. 

objection.     Upon  the  whole,  therefore,  I  think  this  The  attor- 
count  is  perfectly  legal  in  form  and  substance. 


MEY-OENBRA& 

V. 

Frbbr. 


Wood,  Baron. — ^This  count  has  been  in  constant 
use  for  a  great  number  of  years.  Therefore,  I  am  not 
for  altering  it  as  an  established  course  and  form  of 
pleading,  unless  there  were  some  insuperable  objec- 
tion to  it.  It  appears  to  me  there  fs  no  objection 
to  it^  because  this  count  gives  as  much  information 
to  the  Defendant,  of  what  he  is  to  answer,  as  if 
there  had  been  one  hundred  and  five  separate 
counts.  This  count  alleges  that  on  the  2lst  day 
o{  October,  and  twenty  other  days,  between  that 
day  and  the  day  of  exhibiting  the  information,  the 
Defendant  mixed  &c. — so  that  the  number  of 
days  is  ascertained,  and  the  Crown  cannot  go  be- 
yond that  number  of  days,  or  out  of  the  period 
limited  by  the  first  and  last.  Therefore  the  De- 
fendant is  informed  by  this  count  that  the  offences 
he  is  charged  with,  were  committed  on  one  day,  and 

00  twenty  other  days,  between  such  a  time  and  such 

1  time,  limiting  the  time  occupied  by  the  offences 
charged,  and  giving  him  as  much  information  as  if 
he  had  had  twenty-one  distinct  counts.  Suppose  it 
had  been  put  that  he  committed  one  offenc3  on 
the  21st  day  of  October,  one  offence  on  the  22d, 
another  on  the  2Sd,  and  so  on,  would  he  have  been 
any  the  wiser  for  those  separate  counts  ?  Not  in  the 
least,  but  he  would  have  been  put  to  a  great  deal 
more  expence :  and  we  should  have  had  a  complaint 
that  this  unnecessary  multiplication  of  counts  was 
oppressive  upon  the  subject.     The  short  answer  to 

p  2  the 
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1823.  the  objection  still  is,  that  this  count  gives  him  just 
The  Attor-  ^s  much  information  as,  if  there  had  been  several 
[by-genbral  ^jiflfgjrgnt  counts }  so  that  with  respect  to  the  event 

frbbb.  i^^  Yi2is  the  same  information  as  if  there  had  been 
separate  charges. 


Then  another  objection  has  been  taken,  and  that 
is,  that  the  mixing  is  only  charged  in  one  quantity, 
whereas,  one  entire  quantity  cannot  be  mixed 
upon  twenty-one  different  days.  Supposing  we  were 
to  admit  that,  we  are  not  to  look  at  the  facts  of  the 
case,  but  only  to  what  is  alleged  in  the  count. 
Then  take  it  in  that  way,  that  he  mixed  in  twenty-* 
one  days  one  entire  quantity,  the  Crown  have  only 
taken  eleven  penalties,  and  as  there  is  no  objection 
to  that  on  the  face  of  the  count,  we  cannot  search 
for  objections  among  the  facts.  So  that  supposing 
he  did  in  twenty-one  days  mix  an  entire  quantity, 
or  an  entire  quantity  on  each  of  those  days,  still 
this  count  would  be  in  terms  perfectly  sufficient, 
because  it  must  be  taken  as  a  charge  against  him 
for  mixing  upon  twenty-one  days  an  entire  quan* 
tity,  or  upon  each  day.  Therefore,  taking  it  in 
any  way,  it  seems  to  me  that  it  is  perfectly  suffi- 
cient j  principally,  because  this  one  count  gives  as 
much  information  as  if  it  were  multiplied  into  a 
hundred  and  five  counts :  and  because  none  of  the 
objections  arise  upon  the  face  of  the  count,  which 
they  must  do  to  furnish  a  ground  for  this  motion. 

Garrow,  Baron. — I  am  of  the  same  opinion  as 
my  Lord  Chief  Baron  and  my  brothers.  The 
complaint  made  in  this  Court  has  always  been  that 
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the  counts  have  been  too  numerous,  and  that  is  an      i822. 
objection  i^hich,  if  it  prevailed  in  point  of  fact,  '^^J^'attor- 
not  only  would  well  be  made  on  the  part  of  the  w«y.gembral 
subject,  but  which  the  Court,  in  the  shape  of  an     fbibr, 
admonition  to  those  who  institute  these  proceed- 
ings not  to  unnecessarily  multiply  counts,  would 
endeavour  of  its  own  accord  to  repress.     In  the 
case  of  the  King  v.  Lambirth  (a),  the  complaint 
was,  on  the  other  hand,  I  remember,  that  the  in- 
formation was  so  full  of  counts,  that  the  party 
without  the  assistance  of  a  particular,  furnished  by 
the  Defendant,  could  not  know  how  to  prepare 
hiscase. 

Now  let  us  look  at  this  count,  and  see  if  it  does 
not  give  to  the  Defendant  as  much  information  to 
prepare  his  defence,  as  if  there  had  been  one  hun- 
dred and  five.  It  states  in  substance  that  the  party 
on  the  21st  of  October ^  1819,  and  divers  other  days 
and  times — what  without  more  ?  No — divers  other 
days  and  times  circumscribed  and  limited  between 
that  day  and  the  day  of  filing  the  information,  did 
mix  a  certain  quantity  of  table  beer  and  strong 
beer  in  certain  casks. 

Then  it  is  said,  that  that  is  uncertain — that  it 
is  stated  to  be  a  large  quantity,  and  that  if  it  is  a 
large  quantity  it  could  not  be  mixed  in  twenty-one 
days.  It,  is  a  very  common  topic,  and  I  may  sup- 
pose in  other  places  a  very  popular  one,  that  there 
is  great  oppression  in  bringing  informations  for  a 

(a)  Ante,  Vol.  V.  386. 

great 


V. 

Freer. 
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1822.      great  variety  of  penalties.    I  do  not  think  so.     I 
TheArroR.   think  if  a  Brewer,  will  offend  against  the  law, 
EBY-  BNERAL  ^j^j^  ^  j^j^j^  hand  in  a  great  many  instances,  it  is 

not  unwholesome  to  proceed  against  him  in  a  great 
variety  of  informations  for  penalties,  leaving  it  al- 
ways to  the  law  Officers  of  the  Crown  in  the  exer- 
cise of  their  discretion,  and  under  the  benign  ad- 
ministration of  Justice  by  the  Court,  not  to  pursue 
a  man  to  his  ruin,  even  where  found  guilty.  So  to 
implead  him  for  a  great  variety  of  offences  is  not  al- 
ways an  unjust  proceeding.  It  is  said  that  the  au- 
thority for  this  sort  of  count  is  to  be  found  only 
amongst  the  records  of  the  Court  of  Ejpchequer. 
Where  else  is  it  to  be  looked  for  ?  If  I  find  that  the 
course  of  the  Court  has  been  to  maintain  such 
counts  down  to  the  present  time,  it  appears  to  me  to 
be  a  current  of  authority  which  it  would  be  ex- 
tremely rash  for  us  to  set  ourselves  against. 

Then  it  is  said  the  objection  has  never  been 
taken;  but  that  does  not  shew  that  the  practice  has 
not  been  sanctioned.  I  think  it  operates  the  ofiier 
way.  When  I  recollect  the  names  of  those  who 
have  practised  here  at  the  bar,  and  that  the  seat 
of  the  Lord  Chief  Baron  in  this  Court  has  been 
filled  by  men  of  the  highest  learning  and  ability  from 
amongst  those  whose  talents  have  adorned  West- 
minster HaUy  many  of  them  educated  in  a  Cowrt  qf 
Equity^  and  many  of  them  possessing  a  general 
knowledge  of  all  the  branches  of  the  law  both 
criminal  and  civil,  I  should  have  expected  it  to 
have  been  asked— why  is  this  count  introduced  ? 
why  do  you  encumber  your  information  with  this 

count  ? 
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couQt  ?  I  have  no  doubt  that  it  would  have  long       1822. 
since  been  exploded,  if  the  learned  Judges  who   TheAxroR^ 
have  presided  here  had  not  felt  that  it  was  a  per-  "«y-g^«»^^ 
fectly  good  count.     Therefore  the  usage  and  the      ^*«»«» 
absence  of  objection  fortifies  that  which  is  my  own 
opinion,  upon  the  view  of  the  count  j  and  trying  it 
by  the  test  of  the  inquiry,  whether  it  furnishes 
what  every  man  ought  to  be  furnished  with,  by  in- 
formations filed  against  him,  the  true  nature  and 
extent  of  the  charge,  it  appears  to  me  that  this 
count  gives  all  the  information  he  ought  to  expect, 
and  all  that  can  be  required  to  enable  him  to  pre- 
pare for  his  defence. 

It  has  been  said,  or  rather  thrown  out  than 
argued,  that  it  is  very  hard  to  charge  the  Defend- 
ant with  a  great  number  of  penalties  on  the  same 
day.  Why  so  ?  Suppose  the  Act  had  said,  if  a 
brewer,  instead  of  giving  a  wholesome  beverage  to 
the  public,  shall  mix  up  coculus  indicus  in  a  guile 
tun  of  beer,  he  shall  pay  one  hundred  pounds, — 
would  it  be  enough  to  say  I  made  a  quantity  of 
such  beer  and  I  filled  six  hundred  casks  in  one  day, 
take  your  hundred  pounds  for  that  cask  I  mixed  at 
nine  in  the  morning,  but  as  to  the  five  hundred 
and  ninety-nine  I  will  pay  no  penalty  upon  them?  - 
The  principle  of  the  prohibition  is  the  saqie, 
whether  it  be  directed  against  manufacturing  a 
deleterious  beverage,  or  mixing  a  lower  liquid  with 
a  liquid  of  a  higher  quality,  the  higher  quality 
paying  a  higher  duty.  Upon  all  the  objections 
urged  on  the  part  of  the  Defendant  in  this  case,  I 
un  of  opinion  that  there  is  no  ground  for  disturb- 
ing.. ' 
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1822.       ing  the  uniform  practice  of  introducing  this  count 
TheArroR.   or  for  arresting  the  judgment. 

VBT-GSRSHAl. 


frb'sr.         P^  Curiam^ 


Rule  dischargedi 


Si 


%td  June* 


The  Kino  v.  Dixon. 


Breaches  of  THIS  was  a  proceeding  by  scire  facias  on  the  part 
exporutioD      of  the  Attomev-General  against  the  Defendant  for 

bond  were  as-  .  . 

aignedinthe    breaches  of  the  couditiou  of  an  exportation  bond, 

replication  to     •  . 

a  plea  of  per-   lu  uot  exporting  spints,  and  re-landing  them  in  a 

formanceon      t»  •^-  i_  ^ 

aeire/acioM,  in    XiritlSh  port. 
that  the  De- 
fendant had 

&^c.an^^tiiV  The  condition  of  the  bond  was  in  these  words: 
yedandre-'**  **  Whcreas  the  above  bound  en  Ihomas  Dison 
'■  ^'  **  intends  to  take  out  of  a  certain  warehouse  op 
ledihlttbr^'  **  warehouses,  situated  within  the  premises  belong** 
t^h^S^\^^  ^*  ing  to  the  London  Dock  Company j  and  accord- 
!!id  wSh"*  ^'  ing  to  the  form  of  the  statute  in  that  case  made 
piaclVfthe  **  ^nd  provided,  to  export  in  the  ship  or  vessel 
na"o!i!-l£at"  ^'  ^^^'^  ^^^^^  whercof  H.  AUan  is  master,  to 
SnSedY^err  *'  Smyrna^  in  parts  beyond  the  seas,  without  pay- 
part'^YeVat  ^'  Hicnt  of  any  duty,  the  under  mentioned  quanti- 
^*|jP**^®^*^"^  **  ties  of  foreign  Brandy  and  Geneva,  that  is  to  say 
wa^  voyage    «  g  casks  Containing  1S4  gallons  of  Brandy,  and 

and  crew  of 

the  vessel— and  that  the  remainder  was  bronght  home  into  the  London  Docks  where  it 
was  emptied  out  of  a  beer  cask  (into  which  it  had  been  drawn  off  out  of  tlie  export  cask) 
iinto  the  water.    There  was  no  evidence  of  fraud. 

QutBTey  whether  not  a/atr  exnartation  of  the  spirits,  and  so  far  RUieralpeiformtmce  of  the 
.condition  of  the  bond  ;  but  held  to  be  an  unshipping  and  relanding  in  Oreat  Qritaio,  and, 
therefore,  sd  far^  a  lUeral  breach  of  the  cendiiion,  and  sufficient  to  support  a  verdict  ob* 
l^iqed  by  the  Crvwb :  Graham,  Banmj  dub^ 
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^  ise  gallons  of  Geneva.    Now  the  condition  of      1822. 
'^this  obligation  is  such,  that  if  the  said  Brandy    TheKmo 
"  and  Geneva  or  any  part  thereof  shall  be  dull/      dixow. 
^  shipped  and  exported  to  Smyrna  aforesaid,  in 
^  parts  beyond  the  seas,  and  shall  not  be  unshipped 
**  unladen  or  put  on  board  cmy  other  ship  or  vessel 
**  or  boat  (shipwreck  or  other  unavoidable  acci- 
**  dent  excepted),  nor  re-landed  in  afiy  port  or  place 
**  m  Great-  Britain^  or  in^  the  island  of  Jersey^ 
^  Guernsey^  Sark  or  Man^  the  obligation  to  be 
^'void,   otherwise  to    remain  in  full  force  and 
«  virtue^'' 

The  Defendant  averred  performance,  and  that  he 
tiad  duly  shippcftf'  and  exported  the  said  brandy 
and  Genevato  jS^T^rn^,  in  parts  beyond  the  seas, 
and  had  not  unshipped,  &c*  (in  the  language  of 
the  condition).  To  that  plea  a  replication  was 
filed,  assigning  breaches  of  the  bond.  The  first 
breach  was  that  the  Geneva  had  not  been  duly 
exported  to  Smyrna  y  the  second,  that  part  of  the 
Geneva  was  unshipped  and  unladen,  and  that 
other  part  was  relanded. 

The  cause   was  tried  before  the  Lord  Chief 
Baron,  at  the  sittings  after  last  Easter  TenUy  when 
the  jury  found  a  verdict  for  the  Crown. 

Jerxns  moved  this  term  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  the  evidence  ; 
for  that  it  had  not  been  proved  that  there  was  no 
exportati^  or  that  there  was  a  relanding  in  a 
Sritiah  poFi-aecording  to  the  terms  of  the  condi. 

tion 
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1822.       tion  of  the  bond.     The  Court  granted  a  rule,  and 

The  KiRe      ^OW^ 


V, 
DllON. 


The  Lord  Outf  Baron  read  his  report  of  the 
evidence.  It  was  proved  that  the  Defendant  took 
on  board,  besides  a  piece  of  brandy,  a  piece  or 
cask  of  gin  of  1 20  gallons.  The  vessel  was  bound 
to  Smyrna  and  Constantinople  at  one  of  which 
places  the  spirits  were  to  be  sold.  The  brandy 
was  ^d  at  Smyrna.  The  gin  was  carried  to  Cbis- 
stantinople  and  back  to  Smyrna,  and  was  not  sold. 
The  captain  had  used  for  the  crew  and  labourers  at 
Smyrna  and  Constantinople,  and  on  the  voyage,  60 
gallons  of  the  gin,  and  brought  the  remainder  back. 
On  the  vessel  arriving  in  the  Downs  the  gin  was 
drawn  off  into  a  beer  cask,  and  so  brought  into  the 
London  Docks,  where  the  bung  was  knocked  out  of 
the  cask,  and  the  liquor  thrown  into  the  water.  The 
gin  was  shifted  into  the  beer  cask  from  the. cask 
which  it  had  been  shipped  in,  whilst  the  vessel  was 
under  quarantine  at  Standgate  Creek.  The  cask 
in  which  it  had  been  shipped  had  the  shipping 
mark,  and  that  was  broken  up  and  thrown  over- 
board when  the  gin  was  drawn  into  the  beer  cask 
at  Standgate  Creek.  The  gin  was  thrown  i^nto  the 
water  out  of  the  beer  cask  in  the  London  Dock  to 
prevent  its  being  relanded. 

The  Attomey^General,  Clarke  and  Walton  now 
shewed  cause,  contending  that  on  the  facts  in  evi- 
dence there  had  been  breaches  of  the  bond,  both 
in  not  having  exported  the  gin  in  the  first  place, 
and  next  in  having  relanded  it  contrary  to  the 

terms 
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terms  of  the  condition;  for  that  the  undertaking  to       1822. 
export  did  not  mean  to  carry  out  merely,  but  to     TheKnQ 
land  the   commodity  as  merchandize — ^that  the      jhxoir. 
bringing  it  away  again  would  alone  be  sufficient  to 
shew  that  the  gin  had  never  been  exported  in  the 
tnie  meaning  of  that  term  as  used  in  tlie  condition 
ci  the  bond— -4U)d  that  if  this  were  held  to  be  an  ex- 
portation there  would  be  a  very  great  facility  af« 
'  forded  for  practising  frauds  in  this  branch  of  the 
revenue. 

They  also  insisted  that  ,the  bringing  home  part 
of  the  gin,  tlie  rest  having  been  confessedly  used 
on  board  the  ship,  and  perhaps  even  before  the 
vessel  arrived  at  Srmfma^  and  pouring  the  remain- 
der  oat  of  the  marked  export  cask  into  beer  casks, 
and  finally  into  the  Dock^  was  a  re-landing  within 
the  terms  of  the  bond,  and  under  such  suspicious 
circomstances  as  to  deprive  the  Defendant,  who 
mittt  be  taken  to  be  bound  by  the  acts  of  his  ser- 
vants, of  all  claim  to  favour. 

On  either  or  both  these  points,  therefore,  they 
submitted  that  the  scire  facias  was  supported  by  the 
&cts  which  proved  the  breaches  of  the  condition 
of  the  bond  as  charged. 

Jerois  and  F.  Pollock  in  support  of  the  rule  sub- 
mitted that  there  was  a  bondjide  exportation :  and 
that  in  the  absence  of  all  proof  of  fraud,  which  was 
ootof  the  question  in  this  case,  there  was  nothing 
like  a  relanding  within  the  terms  of  the  bond,  and 
the  object  of  the  particular  revenue  regulation. 

On 
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1822.  ^  f  On  the  first  point  they  ui^ed  that  it  was  quite 
sufficient  that  the  goods  had  been  carried  out  as 
merchandize,  as  they  were  proved  to  have  been  in 
this  case :  and  that  it  was  by  no  means  necessary 
that  they  should  be  disposed  of  abroad  ;  for  if  no 
market  could  be  found  for  them  it  was  not  to  be 
expected  that  they  should  at  all  events  be  left 
there. 

On  the  other  point  they  urged  that  there  had 
not  been  a  relanding  of  the  gin.  It  had  been 
tiirown  into  the  water  to  prevent  a  relanding,  and  in 
order,  perhaps,  to  prevent  the  further  penal  conse* 
quences  of  its  being  found  on  board — the  forfeiture 
of  the  ship.  As  to  what  had  been  used  abroad 
they  submitted  that  the  Defendant  having  carried 
it  out  to  Smyrna^  had  a  right  to  re^purchase  it 
there,  or  some  other,  and  it  would  be  £^urd  to  say 
that  he  might  not  use  it  after  he  had  really  ex- 
ported it  if  he  could  find  no  market  for  it  there, 
where  he  would  have  been  clearly  entitled  to  have 
given  it  away.  By  throwing  it  over-board  in  the 
docks  he  had  effectually  complied  with  the  condi- 
tion of  the  bond  not  to  reland,  unload,  or  put  it  on 
board  any  other  ship. 

They  therefore  submitted  that  there  ought  to  be 
a  new  trial. 

The  Attorney-General^  in  reply,  urged  that  the 
Defendant  should  in  such  a  case,  if  he  had  really 
meant  to  deal  fairly  with  the  Excise^  have  taken  a 
different  course,  for  that  on  making  a  proper  re« 


TRINITY  TERMy  S   GEO.   IV.  209 

presentation  to  the  right  quarter,  he  might  have       1822. 
been  relieved  from   any  difficulty  in   which   the     TheKiNo 
master  had  placed  him  by  the  bringing  back  the      dixon. 
gio.    On  the  contrary,  however,  he  had  acted  on 
his  own  responsibility,  and  had  dealt  with  these 
spirits  in  a  manner  which  involved  him  in  a  breach 
of  the  bond.     He,  therefore,  insisted  that  the  ver- 
dict ought  not  to  be  disturbed. 

Richards,  Lord  Chief  Baron. — With  respect  to 
myself,  I  have .  considered  this  case  as  well  as  I 
can,  and  see .  no  reason  for  disturbing  this  verdict. 
These  objections  were  made  at  the  trial  as  strongly 
as  they  are  to  day.  I  was  then  clearly  of  opi- 
nion the  verdict  was  right.  I  still  continue  of 
the  same  opinion,  after  hearing  the  arguments 
which  have  been  addressed  to  the  Court.     This 

4 

appears  to  me  not  to  be  a  fair  exportation  within  the 
Act  of  Parliament,  and  the  evidence  shewed  cir- 
cumstances of  a  nature  which  renders  it  impossible 
to  quarrel  with  the  verdict,  in  my  opinion. 

Graham,  Baron. — I  really  cannot  help  express- 
ing some  doubt  upon  this  matter.  I  am  very 
much  affected  by  the  argument  which  goes  to  shew, 
that,  if  a  man  setting  out  from  this  country  goes 
to  the  port  of  exportation,  and  never  lands  nor 
attempts  to  land  his  commodity,  that  does  not 
come  within  the  meaning  of  exportation.  I  think 
the  Defendant  ought  to  have  given  more  decisive 
eridence.  If  it  had  appeared  that  there  was  a  pro- 
bability that  this  person  did  go  out  with  a  bond 
fide  intention  to  sell  the  gin  as  well  as  the  brandy 

at 
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1822.       at  Srmfrnaj  but  that  he  found  no  market  there. 
The  King     ^^^  that,  finding  no  market  there,  he  went  to 
Dixow.       Cojutantinopk^  and  then  returned  again  with  it 
for  the  same  purpose  but  failed,  I  should  say  that 
was  an  exportation.    Here  I  feel  that  ground  very 
much  taken  from   under  me,   for  it  was  clearly 
the  duty  of  the  Defendant  to  have  called  the  mas* 
ten     Another  consideration  which  affects  my  mind 
with  some  degree  of  doubt  is,  that  I  cannot  myself 
be  made  to  feel  the  importance  of  a  fraud  of  this 
kind,  supposing  it  to  have  been  intended  and  piuc* 
tised  in  coming  back   with   60  gallons  of  gin, 
which  could  not  be  worth  more  than  fifteen  or 
twenty  pounds,   I  apprehend.      However,  I  do 
not  so  much  rely  upon  that,  if  there  had  been 
shewn  to  be  ab  origine  an  intention  of  coming 
back  with  this  cask.     With  respect  to  the  circum- 
stance of  their  having  given  part  of  the  gin   at 
Smyrna  to  the  laborers,  I  should  have  thought  that 
that,  perhaps,  in  some  measure  might  have  been 
accounted  for.     It  would  have  been  ridiculous  to 
impose  upon  the  master  the  necessity  of  going  to  a 
gin  shop  at  Smyrna  to  purchase  that  gin  of  those 
who  might  have  purchased  it  of  him.     I  am  not 
very  conversant  with  the  laws  of  Excise^  but  I 
should  have  thought  there  might  have  been  a  par- 
ticular penalty  for  using  for  his  crew  that  which  he 
took  out.    Here  the  Defendant  got  into  a  difficulty, 
and  he  shuffled  out  of  it ;  but  in  a  way  not  amount- 
ing to  fraud.  If  the  case  had  been  left  to  my  private 
opinion  I  should  have  thought  it  ought  to  have 
undergone  something  of  a  further  investigation, 
that  the  question  of  fraud  might  have  been  left 
more  fully  to  the  jury. 
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Wood,  Baron. — I  must  confess  I  find  some  dif-  ^822. 
ficuldes  in  this  case.  It  is  admitted  on  the  part  of  The  king 
the  Attorney  "General  that  he  does  not  charge  the  Diiiw. 
Defendant  with  any  fraud,  and,  therefore,  the 
angle  question  will  be  whether  there  has  been  a 
literal  breach  of  the  condition  of  this  bond  or  of 
some  part  of  it.  In  the  first  place,  with  respect  to 
that  part  of  the  condition  which  requires  that  it 
Aall  be  exported  to  Smymaj  I  am  not  clear  that 
that  has  not  been  complied  with,  for  if  it  were  ship- 
ped and  carried  out  to  Smyrna^  that  would  be  so  far 
certainly  a  literal  performance  of  the  condition. 
If  the  condition  had  gone  further  and  said  ^^  and 
shall  be  landed  there'*,  that  would  have  made  this 
a  clear  breach,  but  that  is  not  the  case.  It  was  sug- 
gested that  in  the  course  of  the  voyage  outwards 
they  took  out  some  of  this  gin  for  the  ship's  use, — 
if  they  had  done  that,  most  undoubtedly  it  would 
hive  been  a  breach  of  the  condition,  for  then  they 
would  not  have  exported  the  whole  of  that  which 
they  undertook  to  export  to  Smyrna^  but  I  do  not 
know  that  there  is  any  very  clear  evidence  with 
respect  to  its  being  used  on  the  voyage  out. 

The  next  question  is  whether  it  has  been  un- 
shipped, and  there  is  my  difficulty.  I  am  inclined 
to  think  that  in  that  respect  there  has  been  a  literal 
breach  of  the  condition  of  the  bond,  and  there  being 
a  literal  breach  of  the  condition  of  the  bond  in  any 
<me  instance,  that  will  be  sufficient  to  support  the 
verdict  most  undoubtedly.  It  cannot  be  denied  that 
this  gin  was  brought  back  to  England^  and  was  un- 
^pped ;  but  if  we  are  allowed  to  look  at  the  real 

meaning 
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1823.  meaning  of  this  condition,  we  must  see  that  tfaerd 
The  Kiwo  has  been  no  real  infraction  of  it ;  for  the  real  mean* 
DuoM.  ^^g  ^^  ^^t  ^^  shall  not  be  unshippedor  un}aden  or  put 
into  any  other  ship,  so  that  it  nun/ get  mta  home  am^ 
sumption  and  evade  the  payment  of  the  duties.  Now 
certainly  there  has  been  a  mistake*  If  the  captain 
had  thrown  it  into  the  sea  at  Smyrna^  there  would 
have  been  no  breach  of  the  bond,  but  he  comes 
into  England^  and  finding  be  has  got  into  a  scrape 
he  does  not  take  the  proper  means  of  setting  the 
matter  right,  by  doing  what  he  ought  to  have  done  ^ 
for  it  appears,  by  what  the  Attomey-^General  has 
said,  that  if  he  had  applied  to  the  proper  authori^' 
ties  rthey  would  have  passed  it  oven  He  does^ 
however,  unship  it  If.  he  turns  it  into  the  water 
that  is  an  unshipping  of  it.  But  does  he  do  any 
mischief  to  the  revenue  ?  Is  that  which  is  thrown 
into  the  London  Docks  likely  ever  to  come  inta 
home  consumption  ?  It  is  quite  a  farce  to  suppose 
he  could  have  intended  any  such  fraud;  for  what  was 
thrown  into  the  Docks  could  never  have  been  ex« 
tracted  and  brought  into  consumption.  There  was, 
therefore,  a  literal  breach  of  the  bond }  though  it 
appears  to  me  there  was  no  fraud  intended:  but 
upon  that  literal  breach  in  my  opinion  this  verdict 
must  stand. 

Garrow,  Baron, — It  must  be  always  recollected 
that  the  subject-matter  of  the  .present  discussion  be^ 
fore  the  Court,  and  upon  which  the  judgment  of  the 
Court  is  to  be  pronounced,  is,  whether  in  this  case 
the  verdict  which  has  been  obtained  shall  be  set 
aside,  and  a  new  trial  had.    That  is  the  subject  of 

ouv 
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our  enqoiiy.    Now  that  can  be  done  only  upon       1823. 
one  of  two  grounds,  either  that  the  judge  who  tried     The  kino 
the  cause  has  given  a  direction  to  the  jury,  and      dixoit. 
advice  to  them  upon  questions  of  law,  which  upon 
further  consideration  are  not  found  to  be  quite 
correct ;  or  that  upon  all  the  facts  of  the  case  the 
jury  have  come  to  a  wrong  conclusion :  and,  if  I  had 
been  persuaded  by  the  able  arguments  addressed 
to  the  Court,  that  either  of  those  grounds  had  been 
made  out,  I  should  have  said  there  must  be  a  new 
trial.  I -am  of  the  contrary  opinion  on  both  points. 


It  will  be  recollected  that  the  body  of  Excise 
and  Customs  Laws  are  not  confined  to  the  inflicting 
penalties  on  persons  for  actual  breaches  of  the  law, 
but  a  great  many  of  them  are  enacted  to  prevent  per- 
sons  putting  themselves  into  a  situation  to  enable 
tfaem  to  infringe  the  laws :  and  it  is  not  a  question 
whedia  this  party  has  brought  the  60  gallons  to  a 
profitable  market,  or  mixed  them  with  the  water 
in  the  docks;  (in  which  case  I  agree  with  my  learned 
Brother  they  were  not  likely  to  come  again  to  a 
profitable  state  for  home  consumption  in  the  shape 
of  gin  and  water)  but  the  law  is  put  in  motion,  and 
veiy  properly,  when  these  irregularities  take  place, 
in  order  that  those  in  the  same  situation  with  Mr. 
Dixon,  but  who  have  not  his  sense  of  character, 
may  be  restrained  from  violating  the  law,  as  the 
learned  Attorney-General  properly  states.  With 
ie^)ect  to  Mr.  Dixon  my  judgment  proceeds  upon 
tbe  ground  that  he  is  a  man  of  good  character,  and 
that  he  did  not  meditate  in  any  part  of  this  trans- 
action any  fraud  upon  the  revenue.    Still  I  am 

VOL.  xi.  Q  of 
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1833.  of  opinion  that  he  has  so  conducted  himself  withr 
respect  to  the  property  over  which  the  revenne 
Laws  have  a  control,  as  to  have  invaded  those  laws 
made  for  the  guard  of  the  revenue  against  fraudu- 
lent men. 

Now  let  us  see  how  the  case  stands.  For  the 
purpose  of  raising  a  revenue  to  the  country  certain 
articles  are  subjected  to  a  duty.  Those  if  brought 
into  consumption  are  subject  to  an  immediate  pay- 
ment of  the  duty }  but  there  is  a  system  for  the  ease 
of  trade,  providing  that  he  may  bond  it  in  the 
warehouse :  and  he  may  at  a  future  time  take  it  out 
— ^he  may  take  it  out  for  home  consumption  upon 
the  payment  of  the  duty,  or  he  may  take  it  out  if 
he  means  to  re-export  it,  either  wholly  as  an  article 
of  merchandize,  or  he  may  take  out  a  limited 
quantity  for  the  use  of  those  navigating  his  vessel 
without  any  payment  of  duty  at  all.  But  that  would 
have  been  a  very  unwise  Law  which  should^  permit 
a  man  to  do  this  without  the  giving  a  security ;  and 
therefore  the  Act  requires  that  he  shall  ship  it  on 
board  the  vessel  to  a  nominated  object  of  destina- 
tion, to  a  final  port, — that  he  shall  do  more,  that 
he  is  to  ship  it,  and  after  he  has  shipped  it  he  shall 
not  unship  it,  unlade  it,  or  lay  it  upon  land,  or  put 
it  into  any  othBFtioat  or  vessel— in  a  word,  that  he 
shall  not  put  himself  into  a  situation  to  enable  him  to 
bring  it  into  home  consumption,  which  would  be  a 
fraud  upon  the  revenue,  and  an  injury  to  the  fiur 
trader,  except  in  the  case  of  shipwreck  or  other  un- 
avoidable necessity.  What  does  this  bond  engage 
for  ?  That  to  all  ijitejits  and  purposes  the  objects  of 

the 
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the  bond  shall  be  fully  met,   the  two  cases  of      18^- 
shipwreck  or  other  unavoidable  accident  excepted.     The  Kino 
If  he  is  shipwrecked,  the  act  of  God  excuses  him  :      dixon. 
if  his  stores   are  expended  by  accident,  if  the 
casks  are  broken,  or  some  accident  happens  by 
which  the  contents  of  them  are  destroyed ;  and  ne- 
cessity for  the  sustentation  of  his  crew  makes  him 
broach  that  which  is  intended  for  a  foreign  market, 
that  excuses  him  also.     If  he  gets  to  the  market, 
however,  he  must  get  rid  of  his  commodity,  that  is, 
he  must  not  bring  it  back  again.     It  is  asked  if  he 
diose  at  Smyrna  to  expend  these  spirits,  would  that 
have  been  an  infraction  of  the  bond  ?  I  say,  no. 
Other  cases  may  be  put, — if  he  is  at  short  allow- 
ance  I  apprehend  he  may  broach  this  to  eke  out 
the  allowance  of  his  crew,  or  if  in  consequence  of 
&tigue  he  serves  out  a  double  allowance  of  grog, 
that  would  not  bring  him  within  the  law,  but  if  he 
pats  himself  when  he  comes  into  the  docks  of  this 
coontry  into  a  situation  in  which,  if  disposed  to  be 
fiaudulent,  he  may  put  on  shore  60  gallons  of  gin, 
it  appears  to  me  he  has  been  guilty  of  an  infraction 
of  his  bond.     I  am  not  disposed  to  go  into   the 
circumstances  of  the  case,  lest  I  should  be  supposed 
to  be  putting  this  upon  the  ground  of  actual  fraud 
which  I  would  wish  not  to  do. 

But  we  must  look  to  the  circumstances  in  some 
measure,  in  order  to  see  what  is  the  nature  of  this 
case.  It  has  been  supposed  this  has  not  been  put 
i^on  the  proper  grounds,  and  sifted  to  the  bottom  : 
if  that  were  so,  whose  fault  is  it  ?  It  is  the  fault  of 
the  Defendant.    We  know  he  came  here  to  take 

Q  2  upon 
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1822.  upon  himself  the  affirmative  proof,  that  he  had  per- 
The  RiRo  formed^  every  condition  of  his  bond.  The  ship 
Dixon.  comcs  into  Stoftdgatc  Creek^  and  is  put  under  qua- 
rantine, and  there,  a  market  having  been  found  at 
Smyrna  for  the  brandy,  a  large  quantity  of  the  gin 
remains.  He  would  have  been  entitled,  besides 
this  quantity  which  he  carried  out  for  a  market  to 
Smymay\x>  have  carried  out  other  quantities  of  gin  for 
the  supply  of  his  crew;  but  I  take  it  to  be  quite  clear 
that  he  was  not  entitled  under  the  condition  of  this 
bond  to  broach  this  merchandize  gin  for  the  use  of 
his  crew,  except  in  a  case  of  unavoidable  necessity. 
Then  when  I  find  that  the  mate,  the  only  witness 
called  who  is  cognizant  of  the  transactions  of  the 
voyage,  tells  you  that  gin  was  drunk  in  the  voyage 
out,  but  where  it  came  from  he  cannot  tell ;— when 
I  find  a  quantity  ^  this,  shipped  at  a  bonded  ware- 
house, consumed,  and  that  at  Smyrna  it  is  drunk 
familiarly  not  only  by  the  crew,  but  by  the 
laborers  employed  in  the  ship,  I  should  have  de- 
sired that  it  should  be  shewn  that  there  was  no  other 
source  from  which  to  supply  the  cr^w  on  the  voy- 
age ;  but  there  is  no  such  evidence. 

Then,  when  we  come  to  the  question  of  unship- 
ping, I  agree  with  my  learned  Brother  that  it  is 
somewhat  ridiculous  to  make  the  West  India  Dock 
a  large  bowl,  in  which  it  was  meant  to  convert  the 
liquor  into  gin  and  water  for  consumption ;  the 
question,  however,  is  whether  the  law  permits  the 
party  to  put  himself  into  a  situation  in  which  fraud 
may  be  committed.  I  am  of  opinion  that  he  has 
done  so,  and  that  that  is  sufficient  to  sustain  this 
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verdict :  and  I  think  if  the  case  went  down  again, 
the  directions,  the  Lord  Chief  Baron  would  be 
i)Ound  to  give  to  the  jury,  would  be  the  same  as  he 
has  already  given,  the  facts  being  stated  to  be  the 
same,  and  that  the  jury  would  be  bound  to  find  the 
same  verdict.  I  therefore  think  the  rule  ought  to 
be  discharged. 
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1822. 


The  King 
Dixon. 


Rule  discharged. 


The  Attorney-General  v.  Houlgrave, 

and  another. 


Satwrday^ 
fid  June, 


On  the  trial  of  this  information,  for  penalties,    constracUon 
against  the.  Defendants  (who  were  tar  distillers) 
for  not  complying  with  the  provisions  of  the  sta-  necwsarUy^"' 
tutes  regulating  the  vinegar  trade,  founded  on  the  "w w^cetoos 
statues  lOand  11  TV.  III.  c.  21. s.  14.,the24Geo.  pro^i»8^f 
III.  ch.  41.  s.  1.  and  the  58  Geo.  III.  ch.  65.  s.  6*.  iSjj^™""^"^" 

therefore  to  be 
taken  to  be  Tinegar  makers,  within  the  6th  sect,  of  the  24  Geo,  til.  c.  56. :  and  they  are 
thereby  subjected,  as  such,  to  all  the  Excise  regulations  made  by  the  statutes  passed  in  re. 
ipect  of  the  makers  of  Tinegar,  and  are  not  protected  by  the  proviso  in  that  section  ;  and 
coosequently  are  liable  to  an  information  for  penalties  for  not  giving  the  usnal  notice  to  the 
Excise,  required  by  the  14th  sect,  of  the  10th  and  11th  of  Wm.  c.  21. 

for 

*  By  that  sect,  it  is  enacted,  '*  That  all  liquors  brewed  or 
made,  by  whatsoever  means  or  manner,  into  vinegar  or  acetous 
add  for  sale,  and  all  liquors  prepared  or  preparing  for,  or  capable 
of  being  used  as,  or  applied  to  the  purposes  of  vinegar  or  acetous 
acid  made  for  sale,  or  found  in  the  possession  of  any  vinegar  maker 
or  makers  for  sale,  in  Ch-eai  Britain,  or  imported  into  Great  Britain, 
whether  any  such  liquor  shall  be  sold  or  made  for  sale,  unmixed  or 
■ixed  with  any  other  ingredient  or  ingredients,  or  shall  be  known 
and  ca&ed  by  the  name  or  names  of  vinegar, alegar,  veijuice,  radi- 
cd  vinegar,  acetous  acid,  acetic  acid,  pyroligneous  acid,  or  by  any 
oUier  name  or  names,  is,  are  and  shall  be  respectively  subject  and 

liable 
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^f^^    for  making  use  of  a  storehouse,  &c.  for  vinegar, 

TheATTos-   without  first  giving  notice  to  the  Excise,  a  verdict 

«.         was  found  for  the  Crown,  which  was  entered  on 

and  another!  the  sd  couut  at  the  election  of  the  Attorney 'Gene- 

rah 

Jun€  iuh.      Jervis  obtained  a  rule  that  the  Attorney-General 


liable  to,  and  chargeable  and  charged  with  the  duUes  hereby  im-i 
po6ed ;  and  that  all  and  everj  person  and  persons  who  shall  make, 
prepare*  extract,  distil,  rectify,  purify  or  sell  any  such  liquors  as 
aforesaid,  not  being  a  dealer  in,  retailer  or  seller  of  such  vinegar  or 
acetous  acid  only  as  he,  she  or  they  shall  from  time  to  time  receive 
by  permit  or  certificate,  as  hereinafler  mentioned,  from  some  other 
entered  vinegar  maker  or  makers,  dealer  or  dealers,  shall  be  deemed 
and  taken  to  be  a  vinegar  maker  or  vinegar  makers,  and  shall  be  sub- 
ject and  liable  to  all  and  every  the  licence  and  other  duties,  provi- 
sions, rules,  regulations,  restrictions  and  penalties  to  which  makers 
of  vinegar  are  by  law  subject  and  liable.  Provided  always,  that  no- 
thing in  this  or  any  other  Act  shall,  or  shall  be  deemed  or  con- 
strued to  extend  to  charge  with  any  duty  any  acetous  acid,  com- 
monly called  pyroligneous  acid,  made  or  extracted  from  wood  or 
tar,  for  sale,  in  its  crude,  impure  and  unrectified  state,  or  any 
white  lead,  sugar  of  lead,  verdigris,  iron  liquor,  acetate  of  lime, 
acetate  of  soda,  acetate  of  alumine  or  any  vinegar  or  acetous  acid 
made,  rectified,  or  purified  in  any  manner  whatsoever,  at  any  houM 
or  place  not  entered  or  used  for  making  vinegar,  or  rectifying  or 
purifying  acetous  acid  for  sale  by  any  maker  or  makers  thereof, 
being  also  a  maker  or  makers  of  the  aforesaid  compounds  or  any 
of  them,  and  which  vinegar  or  acetous  acid  shall  be  so  made, 
rectified,  or  purified  by  him,  her  or  them,  for  the  sole  purpose  of 
making  and  compounding  such  articles  as  aforesaid,  or  some  of 
them,  and  shall  be  wholly  used  or  consumed  by  himself,  herself,  or 
themselves,  at  the  same  house  or  place  where  made,  in  the  com* 
pounding  or  manufacturing  thereof,  or  any  vinegar  or  acetooi 
acid  on  which  the  duties  respectively  by  this  Act  imposed  have 
been  already  and  before  such  distillation  thereof  charged  and 
paid." 

should 
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should  shew  cause  why  that  verdict  should  not  be      18^* 
set  aside,  and  a  verdict  entered  for  the  Defendants  The  Attoh. 
on  the  ground  that  they  were  not  to  be  taken  to  "'^•^^^"»^'' 
be  vinegar  makers  within  the  eth  sect,  of  the  sta-  Sd  iSSblr!* 
tute— or  that  they  were  within  the  proviso  except- 
ing certain  articles  &om  the  payment  of  duties — ^and 
that,  therefore,  they  were  not  subjected  to  any  of 
the  regulations  of  the  Excise  Laws  as  vinegar 
makers. 

The  liOrd  Chief  Baron  now  read  his  report  of 
the  evidence.  It  was  proved  that  the  Defendants 
carried  on  the  business  of  tar  distillers,  and  it  was 
stated  that  by  the  process  of  distilling  from  tar  the 
distiller  extracts  tar,  oil,  and  tar  acid^  leaving  a  re« 
siduum  of  pitch.  It  was  also  proved  that  the  acid 
was  sold  in  large  quanties  to  manufacturers  of  iron 
liquor,  used  by  callico  printers,  in  its  crude  state  not 
purified  nor  rectified — that,  if  purified  completely,  it 
would  be  pure  vinegar,  or  rather  pure  acetous  acid, 
as  vinegar  would  be  when  purified — and  that  tar 
acid  was  always  made  by  distillation,  which  neces- 
sarily produces  oil  and  acetous  acid.  Pyroligneous 
add  was  described  by  the  witnesses  to  be  nearly 
the  same  thing,  extracted  from  green  wood  (beech, 
oak  and  birch).  It  was  stated  by  the  witnesses  that 
die  Defendants  never  purified  the  acid  extracted 
from  the  tar. 

The  Attorney-General^  Clarke  and  Walton^ 
diewed  cause,  relying  wholly  on  the  words  of  the 
statute,  upon  the  construction  of  which  they  sub- 
mitted the  Defendants  were  liable  to  the  Excise 

regulations. 
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1832.      regulations,  as  makers  of  acetous  acid ;  for  that  the 

ThH^noL  provisions  of  the  statutes  on  which  the  information 

""^"^•""^  was  founded  were  personal  and  made  to  diminish 

ttdaao^Irl'  the  facilities  of  defrauding  the  revenue  and  the 

£ur  trader,  by  subjecting  the  premises,  on  which 

such  things  were  made,  to  the  inspection  of  the 

Excise  officers,  as  it  was  obvious  that  crude  acetous 

acid  made  on  the  tar  distiller's  premises  might  be 

purified,  if  the  premises  were  not  entered. 

JerviSf  on  the  other  hand,  in  support  of  the  rule, 
also  relied  upon  the  construction  of  the  statutes, 
and  contended  that  the  evidence  brought  the  De- 
fendants within  the  terms  of  the  exception  of  the 
58th  Geo.  III.  under  which  alone  they  could  be 
charged  as  vinegar  makers. 

He  also  adverted  particularly  to  the  provisions 
of  the  other  statutes,  and  urged  that  there  wa^ 
nothing  in  them  applicable  to  the  case  of  these 
Defendants. 

The  Attorney-General^  in  reply,  insisted  that  the 
proviso  in  the  6th  sect,  of  the  58th  Geo.  III.  only 
exempted  the  tar  distiller  from  the  duty,  but  that 
the  general  tenor  of  the  Act  shewed  that  such 
persons  were  intended  to  be  subjected  to  all  the 
Excise  regulations  instituted  by  the  statutes  relat- 
ing to  the  makers  of  vinegar :  and  he  cited  the  case 
of  the  Attomey-General  v.  Green  (a),  in  which  it 
was  held  that  a  blacking  maker  who  made  his  own 

(a)  Ante,  Vol.  IV.  p.  224. 

vinegar, 
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vinegar,  which  he  used  in  his  business,  was  liable  to       1822. 
the  duty  and  all  the  provisions  of  the  several  sta-  ThTArroR 
tutes  affecting  makers  and  preparers  of  vinegar  for  — «-— 
sale.     He  therefore  submitted  that  there  was  no   Md'iSottcn 
ground  shewn  for  disturbing  this  verdict. 

Richards,  Chief  Baron. — I  cannot  bring  myself 
to  entertain  any  doubt  upon  the  construction  of 
this  Act  of  Parliament,  and  I  am  clearly  of  opinion 
that  it  applies  to  the  case  of  these  Defendants.  It 
was  proved  beyond  question,  and  is  admitted,  that 
in  the  course  of  their  trade  they  make  acetous  acid. 
It  was  to  bring  that  material  under  the  inspection 
of  the  Excise,  as  being  an  article  calculated  to  be 
reduced  into  vinegar,  that  this  Act  was  passed :  and, 
by  its  operation,  all  persons,  who  shall  make  or  pre- 
pare it,  are  subjected  to  all  the  Excise  regulations 
to  which  vinegar  makers  were  subject  before  the 
passing  of  this  Act  I  am  also  clearly  of  opinion 
that  the  Defendants  are  not  exempted  &om  the 
operation  of  the  statute  by  the  proviso  in  the  6th 
section  which  has  been  relied  on  by  their  Counsel, 
coDsequentiy  they  have  rendered  themselves  liable 
to  the  penalties  sought  to  be  recovered  by  this  in- 
fonnation. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 


The 
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,^JI5^^  The  Attorney-General  t;.  Bevingto: 

Sttiwrdaif,  and  another. 

ttd  June. 


Construction 
of  statutes. 


The  Attorney-General,  Clarke  and  Waltc 
shewed  cause  against  the  rule  which  had  be 
ifj^oek^'  tained  by  Jervis  for  setting  aside  the  verdic 
iS^ct  t^^^**  had  been  found  for  the  Crown,  and  entering 
MtatiowV/"  '^®  Defendants  in  this  case.  It  was  an  ii 
III  ^^^4s  a^-  '^^°  ^^^  penalties  filed  against  the  Defendan 
ply,  is  not       y^Q^Q  tanuers,  for  refusing  to  provide  seal 

merely  the  '  or 

'**!f\^*^  ***!**  weights  for  the  re-weighing  hides,  &c.  chai 
which  have      with  the  dutics  of  Excisc,  and  for  refusing  t 

been  taken  ont  ,  .  . 

ofthewooze,    the  survevors  and  supervisors  in  re'Weighin 

and  have  been 

already  weighed  hides^  and  examining  his  depending  stock,  c< 

and  marked  by  •/••^▼••«  ▼ 

the  inferior      to  the  5th  of  Geo.  III.  ch.  4S.  S.  22.*     It  WJ 

officer  of  Ex' 
cise,  but  the 

whole  of  the  stock  which  hat  been  taken  ont  qfthe  wooze.  Therefore,  the  tanner  ii 
the  penalty,  for  not  providing  scales  and  weights,  and  for  not  assistine  the  office 
cise  in  not  only  re-weighing  the  stock  already  weighed  by  the  officer,  out  in  so 
scales  and  weights  for  re-weighins,  and  in  examining  any  part  of  his  stock  of  1 
skins  taken  out  of  the  wooce,  and  being  on  his  premises  from  that  time  until  the  t 
they  might  legally  be  removed. 


*  That  section  enacts,  "  That  no  tanner,  &c.  shall  r< 
convey,  or  cause,  &c.  to  be  removed  from  his  yard  c 
place,  or  store  rooms,  any  hides,  or  skins,  or  pieces,  &c.  fa 
expiration  of  twenty-four  hours  next  after  the  stamping 
by  the  officers  of  the  said  duties,  unless  the  same  sha 
have  been  weighed  by  the  respective  supervisors  or  survc 
the  said  duties,  to  the  end  that  the  said  respective  superv 
surveyors  may  have  an  opportunity  to  reweigh  the  same 
said  officers.  And  if  upon  the  re-weighing  any  such 
skins  or  pieces,  &c.  any  additional  weight  shall  be  fou 
hides  or  skins  or  pieces  shall  be  liable  to,  and  chargeable 
respective  rates  and  duties  by  law  payable  for  such  hides 
according  to  such  last  mentioned  weight ;  and  if  he  shal 
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before  the  Lwd  Chief  Baron  at  the  sittings  after       1822. 
Hilary  Term.  The  atto»> 

hey-Gbneral 

V, 

The  objection  taken  to  the  Yerdict  was  that  it  aoYanoUwr! 
had  not  been  proYed  in  eYidence  that  the  Defend- 
ants had  incurred  any  penalty,  it  not  having  been 
proved  that  they  had  refused  to  comply  with  the 
provisions  of  the  statutes  in  respect  of  their  depend- 
mg  stocky  inasmuch  as  (it  was  contended)  upon  the 
&ir  construction  of  the  5th  of  Geo.  III.  with  re- 
ference to  all  the  statutes  by  which  the  trade  of 
tanning  had  been  subjected  to  Excise  regulations, 
the  depending  stock  of  a  tanner  must  be  taken  to 
mean  such  part  of  his  stock  as  having  been  taken 
out  of  the  wooze,  had  been  ^weighed  by  the  inferior 
officer  of  Excise,  and  was  therefore  required  to  be 
kept  ready  to  be  re- weighed  by  the  superior  officer 
for  twenty-four  hours. 

ioy  such  hides  and  skins  from  the  yard«  &c.  (as  before)  contrary 
to  tbe  meaning  of  the  Act»  he  shall  forfeit  for  every  offence  50/." 

Tlie  22d  section  is  in  these  words.  '<  And  to  the  end  the  said 
respective  surveyors  and  supervisors  may  not  be  unnecessarily  de- 
layed in  the  execution  of  their  duty^  it  is  enacted,  that  from  and 
ifter^  &c«  all  and  every  such  tanners,  &c.  shall  at  their  respective 
jards  or  drying  places  be  obliged  to  provide  and  keep  at  their 
owD  costs  and  charges  sufficient  and  just  scales  and  weights  for 
tbe  re-weighing  such  hides  and  skins,  &c.  and  to  bring  the  same 
to  the  scales,  and  assist  the  said  respective  surveyors  and  supervi- 
lon  in  the  re-weighing  such  hides,  &c.  and  in  examining  from  time 
to  time,  the  depending  stock  of  every  such  tanner,  &c.;  and  if  any 
ncfa  tanner,  &c.  shall  refuse  or  neglect  to  provide  and  keep  at 
tlieir  respective  yards,  &c.  sufficient  and  just  scales,  &c.  [as 
ttacted]  or  to  assist  the  said  respective  surveyors,  &c.  in  the  re- 
veighing  them,  or  in  the  examining  from  time  to  time  their  re- 
'Mive  depending  stock,  as  this  Act  directs,  he  should  forfeit  50l." 

The 
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1822.  The  Lord  Chief  Baron  read  his  report  of  the 

^^^^j^^^.    evidence.     The  fact  of  refusing  to  assist  in  examiu- 

mby-Obhbral  j^g  ^^  stock  was  proved,  as  was  also  the  course  of 

^uMher.  taking  stock  by  the  Excise  officers :  and  one  of  the 
witnesses,  an  inferior  officer  of  Excise,  stated  that 
all  the  uncharged  skins  which  were  taken  out  of  tlie 
wooze  were  the  depending  stock  of  the  tanner. 

On  the  part  of  the  Defendants  it  was  proved 
that  they  had  no  stock  on  the  premises  weighed 
and  marked^  and  none  that  the  officers  were  entitled 
to  re^xveigh. 

On  the  part  of  the  Crown  it  was  now  insisted, 
that  the  Excise  law  made  upon  that  subject  by 
the  statute  in  question,  applied  to  all  the  tanner's 
stock  of  hides  &c.  taken  out  of  the  wooze,  and 
not  merely  to  that  which  had  been  weighed  and 
marked  by  the  officer.     To  render  this  question  of 
law  intelligible  it  was  considered  necessary  to  ex- 
plain to  the  Court  the  course  of  the  Excise  in  as- 
certaining and  charging  the  duties  payable  on  the 
manufactures  of  the  tanning  trade — which  was 
stated  to  be  tliis.  The  tanner  is  entitled  to  put  what 
skins  he  pleases  into  the  wooze  without  being  re- 
quired to  give  notice,  but  he  cannot  (by  9  Anne 
c.   11.  s.  170  ^^^  ^^7  ^^^  without  previously 
giving  notice  to  the  officers  of  Excise  that  he  i» 
about  to  do  so,  so  that  the  Excise  officers  hav^ 
nothing  t6  do  with  the  business  of  that  trade  till 
the  skins  are  about  to  be  taken  out  of  the  wooze-- 
An  officer  upon  notice  given  as  is  required  by  th^ 
9  Anne  ch.  11.  s.  10.,  taken  to  be  given  before 
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the  removal  of  hides  or  skins  out  of  the  wooze,  &c.       189@. 
to  be  dried,  then  attends,  and  it  is  his  duty  to  take   The  attob- 
the  amount  in  weight  and  number  of  the  skins  "■^"^■"**^ 
taken  out  of  the  wooze.    The  number  and  weight   SalJISAw! 
of  such  skins  is  then  to  be  entered  in  his  book. 
After  they  have  been  hung  up  to  be  dried,  a 
second  notice  is  given  as  required  by  the  19th  sect, 
of  the  9th  of  Arme J  that  upon  such  a  day  he  means 
to  remove  so  many  skins.     The  officer  then  with 
the  assistance  of  the  tanner  who  must  provide 
scales  and  weights,  is  to  weigh   the  skins  to  be 
charged  with  duty.     Having  weighed  them,  he 
stamps  them  and  charges  the  trader  with  the  duty. 
Within  twenty-four  hours  after  that  is  done,  the  su- 
perior officer  of  Excise  has  a  right  to  re-weigh  the 
weighed  skins,  which  are  to  be  kept  separate  and 
apart  for  that  purpose,  and  if  he  does  not  re-weigh 
them  within  that  time,  they  are  then  considered 
out  of  the  stock.  But  to  provide  against  frauds,  ftir- 
ther  provisions  were  thought  necessary,  and  the 
Law  has,  by  the  5th  of  Geo.  IIL,  enabled  the  Excise 
officer  to  examine  the  depending  stock  at  any  time : 
and  he  is  not  only  entitled  within  a  certain  time  to 
re-weigh  the  skins  charged,but  the  depending  stock. 
That  depending  stock  was  now  contended  to  be 
the  "whok  stock  of  the  tanner,  of  hides,  skins,  and 
pieces  taken  out  of  the  wooze  ;  because  the  object 
of  the  statute  was,  that  by  the  examination  of  that 
stock,  the  officer  might  see  whether  any  skins  had 
been  improperly  taken  from  or  added  to  it }  and 
therefore  the  Excise  officers  were  frequently  em- 
ployed in  the  duty  of  visiting  tan-yards  for  the 
pttrpose  of  examining  and  weighing  the  stock  with 

the 
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1822.       the  object  of  detecting  fraud,  which  the  trade  re- 
The  ArroR.   sistcd  as  DOt  being  within  the  statutes. 

mby-Qbnbral 

V. 

^5«5Sen  Jervis,  in  support  of  the  rule,  submitted  that  at 
the  time  when  the  officers  went  to  the  manufactory 
of  the  Defendants  for  the  purpose  of  re-weighing 
the  stock,  there  was  no  depending  stock  on  the 
premises,  the  whole  of  the  weighed  and  marked 
stock  having  been  at  that  time  lawfully  removed. 
The  whole  question  he,  therefore,  admitted  would 
be,  what  was  to  be  considered  a  tanner's  depending 
stock  within  the  meaning  of  the  several  statutes, 
9  Arme  c.  11.  s.  5.  5  Geo.  I.  5  Geo.  III.  c.  4S. 
s.  21.  and  22. 

He  contended  that  the  words  meant  that  stock 
only  which  had  been  weighed  by  the  usual  inferior 
officer,  and  which  the  tanner  could  not  remove  till 
twenty-four  hours  after,  unless  re-weighed  by  the 
superior  officer  in  the  mean  time — in  other  words, 
the  stock  in  the  tanner's  possession,  which  had  been 
weighed  between  the  period  of  weighing  and  that 
allowed  for  re-weighing ;  otherwise  the  Excise 
would  have  power  to  examine  the  entire  stock 
during  the  whole  progress  of  the  manufacture  :  and 
considering  the  great  expense  to  the  tanner  of 
each  examination,  being  himself  obliged  to  provide 
the  scales  &c.  and  to  assist  in  the  weighing,  it 
would  be  a  very  inconvenient  construction  to  the 
trade.  Therefore  it  had  been  resolved  to  try  the 
present  case  in  order  to  bring  the  question  before 
the  Court,  as  it  had  been  long  a  subject-matter  of 
dispute  between  the  tanners  and  the  Excise  officers. 
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He  particularly  directed  the  attention  of  the       1822. 
Court  to  the  recitals  of  the  5th  of  Geo.  I.  which    The  attor- 
shewed  expressly  what  the  intent  and  object  of  the  ^^^'  ^n^rai 
i^slature  in  the  enactment  was — ^the  prevention   ^ISo^er! 
of  fraud  and   collusion  after  the  skins  had  been 
weighed  and  taken  an  account  of,  between  the  in- 
ferior officers  of  Excise  and  the  tanners.  Thus  by  the 
5th  of  Geo*  III.  c.  4S.  s.  21.  after  adverting  to  the 
former  statutes,  and  reciting  as  an   evil,   *^  that 
many  tanners  through  various  pretences  frequently 
removed  skins  from  their  drying  places,  immediately 
after  the  same  had  been  weighed  and  marked  by 
the  officer  for  the  said  duties,  whereby  the  re- 
spective surveyors  and   supervisors  for  the  said 
duties,  have  been  prevented  from  re-weighing  and 
taking  an  account  thereof,  so  that  great  frauds  have 
been  committed  between  the  said  traders  and  the 
inferior  officers  of  Excise,  it  is  enacted  that  they 
shall  not  remove  such  skins  for  twenty-four  hours 
after  the  stamping  &c/'    Then  follows  immediately 
the  section  in  question  (the  22d)  : — so  that  the  re- 
cital of  the  evil  clearly  shews  to  what  particular 
iraud  the  statute  was  meant  to  apply,  and  to  what 
particular  part  of  the  tanner's  stock  as  being  the 
subject  of  it,  namely,  the  stock  which  had  been 
weighed  and  marked  &c.    That  part  of  the  stock 
it  was  which  the  legislature  had  distinguished  by 
the  description  of  depending  stock.     The  section, 
at  its  commencement,  restrains  the  generality  of 
theupplication  of  it,  by  stating  the  object  of  the  en- 
^tment  to  be  ^^  to  the  end  that  the  surveyors  and 

supervisors  may  not  be  unnecessarily  delayed  in  the 

execution 
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1821.      execution  of  their  duty,~-that  is  the  duty  of  re^ 

'kTAmH-   weighing  the  depending  stock.     He,  therefore, 

NiY-GofSRAL  cQntgnj^j  that  the  information  was  not  supported 

r:2S2?;  by  the  evidence. 

The  Attomaf^Generalj  in  reply,  relied  also  on 
the  provisions  of  all  the  statutes,  as  being  in  pari 
materidf  insisting  that  the  depending  stock  meant 
the  whole  of  the  hides  and  skins  lying  or  depend- 
ing on  the  tanner's  premises,  between  the  time  of 
their  being  taken  out  of  the  wooze,  the  time  of 
their  being  legally  removeable :  and  he  commented 
very  minutely  on  the  different  sections  of  the  seve- 
ral statutes,  and  adverted  to  the  constant  practice 
of  the  Excise,  as  shewing  that  such  was  necessarily 
the  meaning  of  the  term,  as  applied  to  the  subject- 
matter,  with  reference  to  the  object  of  the  several 
enactments. 

The  Lord  Chief  Baron  adverting  to  the  evi- 
denc^  declared,  that  he  had  no  doubt  that  the  con- 
struction put  on  the  Act  of  Parliament  by  the  At* 
tomey-Generalj  and  adopted  in  practice  by  the 
Excise,  was  right,  and  that,  therefore,  there  was  no 
ground  for  disturbing  the  verdict 

Graham,  Barotij  was  of  the  same  opinion.  His 
Lordship  said  that  he  considered  the  words  ^'  firom 
time  to  time,''used  in  the  section  in  question  as  mak- 
ing the  construction  contended  for  by  the  Crown 
quite  clear— giving  the  officers  the  right  of  examin« 
ing  at  any  time,  as  the  tanner's  depending  stock,  all 

the 


Stock  taken  out  of  the  wooze  and  not  marked  as(       189^- 
required  by  the  statute.  The  Attor. 

MBT-GBNBRAJfr 

r.  « 

Wood  and  Garrow,  Barons^  concurred.  mYmSimIp-J 


Rule  discharged. 


iThe  Attorney-General  t;.  Tyson^  ivediuM, 

26th  June  s' 

A  RULE  havins;  been   obtained  requirin£c  the    Theaffidayi^ 

°  10  made  by  a  De- 

Attomey-General  to  shew  cause  why  the  trial  of  Pendant  in  as 

V     •    n  •  ni-1  •        i_i  Information  by 

this  informatioUy  of  which  notice  had  been  given  the  Attorney- 

General  for 

for  the  next  sittings  after  term,  should  not  be  post^^  penalties  to 

,  l^fonnd  a  roo- 

poned^  tlon  for  post- 

poning the 
trial  on  the  ab«' 

The  Attorney  Oener at  J  Clarke  and  H^alton,  now  witness,  mast 
shewed    cause  against   it,  contending    that  the  nateiy\n™  dr^ 
affidavit  was  insufficient,  and  did  not  afford  any  pant^araf 
reasonable  ground  for  postponing  the  triaL  ten  suit^™,^or 

it  will  be  con« 
sidered  insaf« 

The  affidavit  was  in  the  following  words : ''  tTtU  JSn^lfrK" 
"  Uam  Tyson,   of  Harwood  Dak,  in  the  North  J^rteTfor 
^  Riding  of  the  County  qf  York,  Farmer,  the  De-  ^**  ^*^**' 
^  fendantin  this  cause,  maketh  oath  and  saith,  that 
^*  issue  was  joined  in  this  cause  in  this  present 
**  Trinity  Term,  and  that  notice  was  given  for  the 
^  trial  thereof,  at  the  sittings  after  the  said  Term ; 
**i|nd  this  Deponent  further  saith,  that  Thomas 
^  Crossby^  late  of  Harwood  Dale  aforesaid  ^  Hus-^ 
^  bandman,  is  a  material  witness  for  hitn  this  De-^ 
^  ponent  in  the  said  cause,  as  he  is  advised  and 

voi/-  xi^  B  *•  believes,? 
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1832.  <<  believes,  and  that  he  cannot  safely  proceed  to 
The  Attoh-  *^  the  trial  thereof  without  the  testimony  of  him 
xet-Genbrai.  ^j  ^^  ^j J  Thomas  Crossby,  and  this  Deponent  fur- 
Ttwh.  <«  ^j^gj,  g^jjj^  xh^i^  in  consequence  of  the  notice  of 
^'  trial  so  given  as  aforesaid,  he  this  Deponent 
^^  caused  enquiry  to  be  made  afler  the  said  Thomas 
**  Crossby  (who  lived  with  this  Deponent  as  a 
'^  yearly  servant),  and  that  he  this  Deponent  has 
^^  also  taken  great  pains  to  find  out  his  present 
<<  place  of  residence,  but  has  not  succeeded.  And 
'<  this  Deponent  further  saith,  that  he  has  no 
'^  doubt  but  that  the  said  Thomas  Crossby  will  at- 
^*  tend  the  meeting  for  the  hire  of  servants  in  this 
^^  neighbourhood,  at  Egtoriy  which  is  usually 
**  held  on  the  5th  November  in  each  year,  when 
*^  this  Deponent  will  most  likely  meet  with  him^ 
'^  and  procure  his  attendance  at  the  hearing  of  this 
"  cause  in  the  ensuing  November  TermV — Sworn, 
&c.  They  contended  that  it  should  have  been 
stated  of  whom  the  Deponent  made  enquiry  as  to 
Crossby y  and  what  the  answer  was  to  such  enquiry. 
Further,  the  person  of  whom  the  Defendant  made 
the  enquiry  should  have  joined  in  the  affidavit. 
And  lastly,  the  affidavit  should  have  stated  that 
Crossby  lived  with  the  Deponent  at  the  time  of  the 
transaction  meant  to  be  enquired  into.  Non  con^ 
Stat  but  that  Crossby's  service  may  have  been  many 
years  before  the  period  to  which  the  information 
relates. 

D.  F.  Jones  in  support  of  the  rule  urged,  that 
the  affidavit  was  necessarily  made  as  appears  by 
the  dates  upon  the  day  afler  notice  of  trial  received, 

in 
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in  order  to  prevent  another  objection,  which  would  18^- 
certainly  have  been  taken  if  possible,  namely,  that  The  Attor- 
the  application  came  too  late.  That  necessary  haste 
would  satisfactorily  account  for  the  affidavit  not 
stating  more  fully  the  different  particulars  as  to 
the  enquiries  made.  The  question  is  whether  the 
affidavit  does  not  shew  reasonable  ground  for  post- 
poning the  trial  under  the  circumstances.  En- 
quiry is  sworn  to  have  been  made  in  fact.  It  also 
appears  to  have  been  made  as  early  as  possible. 
The  name  of  the  witness  is  given,  and  it  is  but  a 
fiur  construction  to  take  it  that  he  was  Deponent's 
servant  at  the  time  of  the  transaction,  as  to  which 
akme  his  evidence  could  be  material  in  the  present 
case.  But  even  if  the  whole  allegation  as  to  his  liv- 
ing as  servant  be  expunged,  it  will  still  remain  that 
Qrossbtf  is  a  material  and  necessary  witness,  which 
is  all  that  is  requisite  to  be  shewn.  With  respect  to 
the  suggestion  that  the  person  of  whom  enquiry  was 
made  should  have  joined  in  the  affidavit  to  confirm 
the  fact  of  enquiry,  it  was  said  that  such  a  confir- 
mation was  not  usually  required,  and  the  case  of  an 
information  by  his  Majesty's  Attorney-General  was 
not  an  exception  in  point  of  practice. 

Per  Curiam. 

We  think  the  affidavit  wholly  insufficient  on 
the  grounds  stated,  and  that,  therefore,  the  rule 
must  be  discharged. 

Rule  discharged. 


r2  The 


2S2  CASES   IN    THE   EXCHEQUEB| 


1822. 

K.0-\^^u  The  Attorney-General  v.  Dodsworth* 

Wedneaday, 
96ih  Jmu. 

The  trial  of  D.  F.  JONES  having  obtained  a  rule  Nisi  for 
Urination,  or-  postponing  this  trial  of  an  information  for  penalties 
postponed       for  breach  of  the  Excise  Laws, 

where  the 
Coart  were 

KSd^^^^^  The  Attomey^General  Clarke  and  Walton, 
madfto  found  DOW  shcwcd  cause  against  the  rule,  contending 
^o'tJuiS?  that  this  affidavit  was  wholly  insufficient.  The 
circunutan.  affidavit  was  made  by  John  Dodsworth,  the  Defend- 
ant in  the  cause.  It  stated  that  issue  was  joined 
in  this  present  Trinity  Term^  and  that  notice  was 
given  for  the  trial  thereof,  at  the  sittings  after  the 
said  Term ;  that  Richard  Brigham,  late  of  Bever- 
ley^ in  the  East  Riding  of  the  said  county,  hostler, 
was  a  material  witness  for  the  Deponent  in  the  said 
cause  as  he  had  been  advised  and  believed,  and 
that  he  cannot  safely  proceed  to  the  trial  thereof 
without  the  testimony  of  the  said  Richard  Brigham  ; 
that  in  consequence  of  the  notice  of  tdai  so  given 
as  aforesaid,  the  Deponent  caused  enquiry  to  be 
made  after  the  said  Richard  Brigham,  but  that  he 
had  not  been  able  to  find  him  out,  and  that  he  this 
Deponent  went  over  to  Beverley  on  Tuesday  the 
1 8th  day  of  June  instant,  for  the  purpose  of  sub- 
poenaing the  said  Richard  Brigham,  when  he 
found  he  had  left  the  service  at  the  Beverley  Arms, 
for  some  other  service  which  the  Deponent  has 
not  been  able  to  find  out ;  and  that  although  he 
had  set  a  diligent  enquiry  on  foot  after  him,  he 
feared  he  should  not  be  able  to  meet  with  him  in 

time 


DODSWOBTH. 
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time  for  the  hearing  of  this  cause  at  the  ensuing       ^^^• 
sittings  after  Trinity  Term^  but  that  he  had  no    TheArroR. 
doubt  of  his  doing  so  against  the  following  Mi-  ^     v. 
chaebnas  Term.    It  was  urged  against  the  rule  that 
the  affidavit  was  not  sufficient ;  for  that  it  was  not 
stated  that  the  Deponent  had  enquired  after  the 
witness  at  the  Beverley  AfmSy  nor  of  whom,hor  by 
whom  any  enquiry  was  made,  nor  was  there  any 
confirmation  of  the  fact  of  such  inquiry  by  the 
person  to  whom  it  was  addressed,  nor  any  circum- 
stances stated  to  shew  that  a  bondjide  and  diligent 
search  had  been  made  to  find  the  witness. 


D.  F.  JoneSj  in  support  of  the  rule,  insisted  that 
the  statement  was  sufficient ; — the  fact  of  enquiry 
was  sworn  to  ; — the  date  of  the  enquiry  was  as  early 
as  possible  j — the  name  of  the  witness  was  given ; 
—and  it  was  sworn  that  the  Defendant  cannot 
proceed  to  trial  without  his  testimony ; — that  it  was 
material ; — and  that  from  the  statement  that "  it  was 
found'*  he  had  left  his  service  at  the  Beverley  ArmSj 
the  fair  inference  is  that  enquiry  must  have  been 
made  at  that  place  where  he  was  most  likely  to  be 
met  with,  and  which  was  the  natural  place  for  en- 
quiring for  him,  whether  he  had  left  it  or  not.  If  the 
Deponent  did  not  go  to  Beverley  and  make  enqui- 
ries  there,  he  might  be  indicted  for  perjury  upon  this 
affidavit.  It  was  also  submitted  as  worthy  of  consi- 
deration, that  it  would  be  the  more  liberal  course  on 
the  part  of  the  Crown  to  make  the  rule  absolute 
under  these  circumstances,  upon  this  affidavit  to 
postpone  the  case  to  the  next  sittings,  rather  than 

hurry 
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1899.      hurry  on  the  trial  against  the  Defendant  in  tli 
The  attor.  absence  of  his  witness. 

mbt-Gbniral 

DoDtwDRTH.  j^^^  Baron  Wood  having  expressed  an  opinic 
in  favor  of  the  rule  being  made  absolute,  in  whic 
Mr.  Baron  Graham  concurred. 

The  Lord  Chief  Baron  stated,  that  it  was  wit 
reluctance  that  he  found  himself  obliged  to  acced 
to  that  opinion  on  the  doubt  expressed  by  t% 
members  of  the  Court ;  but  his  Lordship  added  ihi 
in  his  mind  the  affidavit  was  certainly  insufficiei 
in  respect  of  the  omission  of  the  allegation  whici 
it  had  been  urged  on  the  part  of  the  Crowi 
ought  to  have  been  introduced,  and  that  upon  sue 
a  loose  affidavit  he  should  himself  have  considere 
that  the  trial  ought  not  to  have  been  postponed, : 
an  application  had  been  made  to  him  for  that  pui 
pose  at  Nisi  Prius. 

Mr.  Baron  Garrow  concurred  with  the  Lor 
ChitfBaron^  but  yielded  also  in  consideration  c 
the  doubt  entertained  by  the  rest  of  the  Court. 


They  therefore  made  the 


Rule  absolute. 


Jokes 
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1822. 

Jones  v.  Stevens.  v^^^v-*-/ 

WedneatUuf^ 
i6ih  June. 

The  Plaintiff  in  this  action  on  the  case  [for  Evidence  (in 
damages  for  a  libel]  which  was  tried  before  the  iib^?M?si«n. 
Lard  Chief  Baron  at  the  last  sittings  for  Middleses^  ^^^^' 
obtained  a  verdict,  damages  SO/. — the  learned  fo/ "  ubci^i^^'* 
Judge  reserving  leave  to  the  Defendant  to  move  JJn^*^. 
that  a  nonsuit  might  be  entered  on  the  points  ofi^^^^^^^ 
law  reserved.  «i*ijpfy«wiew 

an  aii^meif. 

In  the  early  part  of  the  terra,  on  the  motion  of  toryofhtoin 

humid  or^«t- 
iionund  oi(#i* 
■Of,  It  was  held  to  be  sufficient  evidence  of  the  Plaintiff  being  an  attorney,  that  it  was 
pimd  by  the  book  of  admissions  produced  by  the  proper  officer,  and  that  he  practised 
u  an  attorney. 

It  was  also  decided  to  be  no  objection  to  maintaining  such  an  action,  tliat  it  appeared 
ia  eridence  that  daring  the  time  of  the  grievances  stated  in  the  declaration,  the  Plaintiff 
ksd  omitted  to  take  oat  his  certificate  as  required  by  the  37  Geo,  III.  c.  90.  for  more  than 
a  year ;  hot  that  he  might  still  sne  as  an  attorney  for  damages  in  consequence  of  a  libel  im- 
putiog  improper  conduct  to  him  in  hie  character  qf  attorney. 

One  writ  produced,  with  three  declarations,  and  three  roles  to  plead  in  the  same  suit, 
b  safficient  evidence  of  three  actions  having  been  commenced  by  such  process. 

Statements  made  in  a  libel  have  the  effect  of  dispensing  with  proof,  on  the  part  of  a 
Pblntiff,  of  facts  so  stated,  if  they  become  necessary  to  support  the  PUtntiff 's  case. 

General  evidence  of  the  Plaintiff's  bad  character  and  111  repute  in  his  business  as  a 
pnctising  attorney  can  not  be  admitted  either  to  contradict  the  alle^tion  in  the  declare* 
tiooythat  the  Plaintiff  during,  &c.  exercised  and  carried  on  the  business  of  an  attorney, 
with  great  credit  and  reputation,  with  a  view  to  mitigating  damages  on  the  general 
iMse,  or  In  support  of  averroenis  in  tlie  Defendant's  pleas  pleaded  by  way  of  justifica- 
tioD  that  the  Plaintiff  was  a  disreputable  professor  and  practitioner  in  the  law.  The  case 
of  the  Earl^Leiceeter  v.  WaUer  (2  Campb.  N.  P.  C),  denied  by  this  Court  to  be  law. 

Pleading  in  Actions  for  Libel  and  Slander. 

In  declarations  in  actions  for  libel  no  unnecessary  averment  should  be  introduced,  and 
^pad  should  be  had,  in  drawing  such  declarations,  to  the  libel  Itself,  which  Is  now  ad- 
^iuible  as  proof  of  all  that  is  positively  averred  therein. 

Plesi  by  way  of  justification,  generally  aspersing  the  character  of  the  Plaintiff  by  aver- 
"J^ts,  without  stating  particular  acts  of  bad  conduct  apposite  to  the  justification  of  the 
l^eadants,  are  not  only  demurrable,  but  ought  to  be  demurred  to,  as  due  to  the  Court 
^  to  the  Judge  before  whom  the  action  may  be  tried. 

It  is  an  erroneous  notion  that  by  demurring  to  a  pica  of  justification  the  Plaintiff  ne- 
^^Mrily  admlto  the  troth  of  the  slanders  in  a  libel.    That  which  Is  well  pleaded  only  Is 

*^tted. 

Brougham 
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Brougham  on  the  part  of  the  Defendant,  the  Court 
granted* a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  nonsuit  entered,  or 
why  there  should  not  be  a  new  trial  had,  on  the 
several  objections  which  had  been  taken  at  Nm 
Pritis^  arising  upon  the  pleadings  and  the  evidence 
jgiven  on  the  trial. 

The  declaration  stated  after  the  usual  induce^ 
inent  that  the  Plaintiff  was  a  good,  true,  honest. 
Just,  and  faithful  subject  of  this  realm,  and  as  such 
had  always  hitherto  behaved  and  conducted  him- 
self, and,  until  the  committing  the  several  griev- 
ances by  the  Defendant  as  therein  after  men- 
tioned, was  always  reputed,  &c.  to  be  a  person  of 
good  name,  fame  and  credit,  to  wit  at,  &c.  that  at 
the  time  of  committing  the  said  grievances  was, 
^nd  for  divers,  to  wit,  ten  years  before  that  time 
elapsed  had  been^  and  still  was  an  attorney  of  the 
Court  of  our  Lord  the  King  of  the  Bench  at  Weslmiiu 
jSter  aforesaid,  and  the  profession  and  business  qfan 
Attorney  during  all  the  time  aforesaid,  used,  exer^ 
cised  and  carried  on  as  well  at  Hanley  in  the  county 
of  Sta^jffbrdy  as  at  Stafford  in  the  said  county,  mfh 
great  credit  and  reputation,  to  wit,  at  JVestminst^y 
&c.  aforesaid,  and  that  before  the  committing  of  the 
said  grievances,  the  said  Plaintiff  had  commenced 
certain  actions  in  His  Majesty's  Court  of  Exchequer, 
at  Westminster,  upon  a  certain  bond  or  written  ob-r 
ligation  called  a  bail  bond,  against  one  Samuel 
Leake  and  certain  other  persons  who  had  entered 
^nto  the  said  bond,  as  bail  or  sureties  for  the  said 
JSamuel  Lea/ce,  the  costs  in  which  said  actions  |ip4 


r. 
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by  fhe  proper  officer  of  his  Majesty's  said  Court       1822. 
"been  tojced  at  a  certain  sum  of  money ^  to  wit  the    ^*^^)J^ 
«uin  of  twenty-one  pounds  seventeen  shillings  and 
sixpence,  the  taxation  of  which  said  costs  had  been 
attended  by  a  certain  person  by  the  said  Plaintiff, 
i)efore  that  time  retained  and  employed  as  the  agent 
of  the  said  Plaintiff,  in  that  behalf,  to  wit,  at  West^ 
minster  aforesaid,in  the  county  last aforesaid,yet  the 
said  Defendant  well  knowing  the  premises,  but  con- 
triving and  wickedly  and  maliciously  intending  to 
iigure  the  said  Plaintiff  in  his  credit  and  reputation, 
in  his  said  profession  and  business  of  an  attorney  as 
aforesaid,  and  to  cause  it  to  be  suspected  and  believed 
that  he  the  said  Plaintiff^  had  conducted  himself  dis- 
honestfy  and  improperly  in  his  said  prqfession  and  bu* 
mess  of  an  attorney  j  and  to  vex,  harass,  impoverish, 
and  wholly  ruin  him  the  said  Plaintiff,  heretofore,  to 
mt,  on  tiie  llth  day  of  February^  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  twenty,  to 
wit,  at    Westrmnsier  aforesaid,  in  the  county  of 
Middlesex  aforesaid,  wrongfully,  maliciously  and; 
injuriously  did  compose,  print,  and  publish,  and 
cause  and  procure  to  be  printed  and  published,  a 
pertain  false,  scandalous,  malicious  and  defamatory* 
libel  of  and  concerning  the  said  Plaintiff^  in  the  way 
of  his  said  profession  and  business  qfan  attorney,  and 
^  and  concerning  the  said  actions,  so  by  him  com- 
menced against  the   said  Samuel  Leake  and  his 
bail  on   the   said  bond  or  written  obligation  as 
aforesaid,   and   of  and   concerning  his  the   said 
Plaintiff's  conduct  in  those  actions,  and  of  and 
(Tonceming  the  costs  thereof,  in  which  said  libel 
9s^  find  is  contained,  amongst  other  things  the 

false, 
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1822.  false,  scandalous,  malicious,  defamatory  and  libel- 
lous matter  following,  of  and  concerning  the  said 
PlaintijQT,  in  the  way  of  his  business  and  prqfessian  as 
an  attorney^  that  is  to  say,  '^  It  is  but  justice  to  s^y 
that  the  agent  (thereby  meaning  the  person  em- 
ployed by  the  said  Plaintiff  as  his  agent  in  the  said 
actions  so  commenced  by  him^  against  the  said 
Samuel  Leake  B,nd  his  bail  as  aforesaid),  whom  I 
am  told  by  a  friend  is  a  respectable  man,  admitted 
that  he  (meaning  the  said  agent  of  the  said  Plaint- 
iff as  aforesaid)  individually  scorned  to  take  the 
money,  but  his  client  insisted  on  it  Now  know, 
learned  reader,  that  this  immaculate  client  (mean- 
ing the  said  Plaintiff)  is  Thomas  Jones  of  Hanky 
in  the  Potteries^  with  reference  to  whose  character 
and  conduct  I  refer  you  to  his  neighbours ;  he  is  a 
man  who,  if  you  allow  to  speak  for  himself,  is  more 
sinned  against  by  other  men  then  he  sins  against 
them.  He  carries  on  business  (meaning  the  said 
business  and  profession  of  an  attorney)  at  Hanky, 
and  he  had  an  assistant,  in  a  cheap  shop  at  Stij^ 
Jbrdf  to  carry  on  his  business  there,  one  of  the 
tribe  of  journeymen  tanners  of  the  name  of  Ham* 
mond.  They  rioted  for  a  long  time  in  their  prac- 
tices with  profits  satisfactory  to  both,  and  the 
most  benignant  sensations  towards  each  other ;  at 
length  they  quarrel,  and  their  newspaper  presd 
groaned  under  their  reiterated  accusations,  till 
Jones  got  the  start  of  Hammond^  and  indicted  him 
for  not  keeping  the  books  with  the  accuracy  that 
the  King's  accountants  do,  and  Hammond  was 
transported  at  the  last  Stafford  Sessions.  While 
concord  prevailed,  they  were  par  nobile  Jf*atrum 

(thereby 
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(thereby  meaning  and  insinuating  that  the  said  ^  ^^^ 
Pbuntfff^was  of  as  bad  and  infamous  a  character  as 
Ae  said  Thomas  Hammond)^  but  poor  Hammond 
cannot  now,  if  he  wished  to  do  it,  send  for  Exche- 
quer subpoenas  to  warrant  cognovits  dated  forward 
and  kept  back  till  the  writ  arrived  which  legalised 
them,  and  enabled  him  by  the  next  post  to  send 
for  an  execution.  On  Hammond^s  trial  several 
gentlemen  and  commoners,  moved  by  malice  and 
the  instigation  of  the  devil  (no  doubt  Jones  would 
8ay)»  ventured  to  swear  that  they  would  not  believe 
Jones  on  his  oath^  and  if  the  reader  rejers  to  the 
Stqffi^rdshire  Advertiser  of  the  15th  of  January ^  he 
will  find  some  ludicrous  reasons  assigned  as  the 
grounds  of  their  disbelief. 

'^  Mr.  Jones  attacked  these  witnesses  in  the  next 
Sbjffbrdshire  Advertiser.  His  philippic  clearly 
proves  he  does  not  always  write  English,  however 
he  may  have  been  injured,  and  it  seems  now  the 
jackall  (meaning  the  said  Thomas  Hammond)  is 
gone,  the  lion  is  short  of  provender ;  for  we  find  at 
die  end  of  his  letter  an  advertisement  for  business, 
in  these  words :  ^  P.S«  Informations  of  acts  or  ex- 
pressions of  certain  individuals  indicative  of  hos- 
tilities towards  me  wiU  be  thankfully  received  firom 
respectable  persons  at  my  offices,  at  Hanley  and 

There  were  four  other  counts  in  the  declaration, 
in  each  of  which  the  libel  was  charged  to  be  ^'  of 
vA  concerning  the  Plaintiff  in  the  way  of  his 
profession  and  business  of  an  attorney^*' 

The 
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1822.  The  declaration  concluded  thus :  **  by  means  of 
the  committing  of  which  said  several  grievances 
by  the  said  Defendant  as  aforesaid,  the  Plaintiffhad 
been  and  was  greatly  injured  in  his  said  good 
name,  fame  and  credit,  and  brought  into  public 
scandal,  infamy  and  disgrace,  with  and  amongst 
all  his  neighbours  and  otiier  good  and  worthy  sub- 
jects of  this  realm,  insomuch  that  divers  of  those 
neighbours  and  subjects,  to  whom  the  innocence 
and  integrity  of  the  said  Plaintiff  in  the  premises 
were  unknown,  have,  on  occasion  of  the  committing 
of  the  said  several  grievances  by  the  said  Defend- 
ant as  aforesaid,  from  thence  hitherto  suspected 
and  believed,  and  still  do  suspect  and  believe  the 
said  Plaintiff  to  have  been  and  to  be  a  person 
guilty  of  improper  and  unprofessional  condtict  in  the 
exercise  of  his  aforesaid  business  and  profession  of 
an  attorney  as  aforesaid^  and  have,  by  reason  of  the 
committing  of  the  said  several  grievances  by  the 
Defendant,  from  thence  hitherto  wholly  refused 
and  still  do  refuse  to  have  any  transaction,  acquaint- 
ance or  discourse  with  him  the  Plaintiff,  as  they 
were  before  used  and  accustomed  to  have,  and 
otherwise  would  have  had,  and  he  the  Plaintiff 
hath  been  and  is  by  means  of  the  premises  afore- 
said greatly  injured,  prejudiced,  aggrieved  and 
damnified,  to  wit,  at,**  &c. 

The  Defendant  pleaded  the  general  issue,  and 
ako  by  way  of  justification  the  following  special 
pleas:  First,  that  theretofore  and  before  the  com- 
mitting o£the  said  several  supposed  grievances,  ia 
the  1st  count  of  the  declaration  mentioned,  or  any 

part 


TAINITT  TERM,   3   GEO.   IV.  941 

part  thereof,  to  wit,  on  the  1st  of  January  1819,    ^  ^822. 
at,  &c.  one  Thcmas  Dax^  being  then  and  there  a 
respectable  man,  and  the  person  employed  by  the 
said  Plaintiff  as  his  agent  in  the  said   actions  so 
commenced  by  him  against  the  said  Samuel  Leake 
and  his  bail,  as  in  the  said  declaration  mentioned, 
said,   published   and   admitted,   that  he  the  said 
Thomas  Dax  individually  scorned  to  take  the  said 
sum  of  money,  at  which  the  said  costs  in  the  said 
actions  had  been  so  taxed,  as  in  the  said  declara* 
tion  mentioned,  but  his  client  insisted  on  it — ^aver- 
ring that  the  Plaintiff  theretofore  and  before  the 
committing  of  the  said  several  supposed  grievances, 
to   wit,  &c.   (1st  Jan.  1816)   and   from   thence, 
2(C.  until,  &c.  (Ist  Jan.  1819)  had  an  assistant, 
that  is  to  say,  the  said  Thomas  Hammond^  in  the 
said  declaration  mentioned,  who  then   and  there 
was  an  assistant  of  the  said  Plaintiff  so  being  such 
attorney  as  in  the  said  declaration  mentioned,  in  a 
cheap  shop  at  Stafford  aforesaid,  that  is  to  say  at 
Westminster  aforesaid,  in  the  county  aforesaid,  to 
carry  on  therein,  and  that  the  said  Thomas  Ham" 
mmdy  as  such  assistant,  then  and  there  carried  on 
therein  his  the  said  Plaintiff^ s  business  of  an  attor^ 
ney  ;  and  that,  during  all  the  time  last  aforesaid,  the 
said  Plaintiff  and  the  said  Thomas  Hammond  there 
lived  and  conversed  together  in  habits  of  good  in- 
timacy, femiliarity  and  friendship,  until  heretofore 
and  before  the  time  of  the  committing  of  the  said 
several  supposed  grievances  or  any  part  thereof,  to 
wit,  &c.  (on  the  1st  February  1819)  the  Plaintiff 
^d  the  said  Thomas  Hammond  quarrelled,  t(^wit, 
at  Westminster^  &c.  and  then  and  there  published 

divers. 
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1839.       divers,  to  vat,  fifty  accusaUons  each  against  Ihe  oiker 
in  divers^  to  wit,  ten  newspapers^  and  thereupon 
afterwards  and  before  the  time  of  the  committing 
of  the  said  several  grievances  or  any  part  thereof, 
to  wit,  at  the  session  of  the  peace  held  in  and  for 
the  said  county  of  Stafford  next  before  the  said 
last  mentioned  time,  to  wit,  on  the  ISth  otJanuarj/ 
1820,  the  said  Plaintiff  caused  and  procured  the 
said  Thomas  Hammond  to  be  indicted  for  a  certain 
offence,  cognizable  by  the  laws  of  this  realm,  for 
which  he  was  liable  to  be  transported.     And  such 
proceedings  were  thereupon  had  that  afterwards, 
to  wit,  on  the  same  day  and  year  last  aforesaid,  at 
a  session  of  the  peace  duly  held  in  and  for  the  said 
county  of  Stafford^  to  wit,  at  Westminster  aforesaid, 
the  said  Thomas  Hammond^  was  by  due  course  of 
law  tried  upon  the  said  indictment  for  the  said  of* 
fence  and  duly  convicted  thereof,  and  sentenced  to 
be  transported  for  the  same.    And  further  averring 
that  upon  such  trial  of  the  said  Thomas  Hammond^ 
for  the  offence  aforesaid,  to  wit,  on,  &c.  at,  &c. 
several  gentlemen  and  commoners,  that  is  to  say 
one  John  Caithness^  one  John  Clare^  one  Ralph 
Stevenson^  one  Thomas  Tat/lor^  and  one  Thomas 
Mayer  ventured  to  swear,  and  then  and  there  did 
swear,  that  they  would  not  believe  the  said  I^aint* 
iff  on  his  oath,  and  in  a  certain  newspaper  called 
the  Staffordshire  Advertiser^  of  the  15th  o{  January 
in  the  year  of  our  Lord  1820,  certain  ludicrous 
reasons  were  and  are  mentioned  and  assigned  as 
the  grounds  of  the  said  disbelief  of  the  said  John 
Caitffpess  and  of  the  said  John  Clare,  to  wit,  at 
Westminster  aforesaid,  in  the  county   aforesaid. 

And 
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And  forther,  that  in  the  said  newspaper  called  the  ^^^ 
Staffordshire  Advertiser  as  aforesaid  and  published 
next  after  the  said  Staffordshire  Advertiser  of  the 
ISA  qf  January  aforesaid^  to  wit^  on  the  22d  day  of 
Jamuajfj  in  the  year  of  our  Lord  1820,  the  said 
Plaintiff  did  print  and  publish  a  certain  letter  of 
him  the  said  Plaintiff,  containing  an  attack  on  the 
said  persons  who  had  so  sworn  as  herein  before 
mentiooed,  written  in  part  thereof  ungrammatically 
and  in  bad  English,  and  that  at  the  end  of  the  said 
letter  there  then  and  there  was  an  advertisement 
for  business  in  these  words  (&c.  &c.  as  in  libel 
set  out  above  from  '^  P.S./'  ante  p.  239.,  to  the  end). 

The  second  special  plea  was,  that  heretofore  and 
before  the  committing  of  the  said  several  supposed 
grievances  in  the  said  declaration  mentioned,  or 
aoy  part  thereof,   to  wit,  on  the  1  st  of  January 
1810,  to  wit,  at  Westminster  aforesaid,  one  Thomas 
Lax  admitted  that  he  the  said  Thomas  Dax  in- 
dividually would  not  have  taken  the  said  sum  of 
money  of  which  the  said  costs  in  the  said  actions 
had  been  so  taxed  as  in  the  said  declaration  men- 
tioned, but  his  client  insisted  on  it :  and  the  plea 
averred  that  the  Plaintiff  had  an  assistant,  that  is 
to  say  the  said  Thomas  Hammond^  who  then  and 
diere  was  an  assistant  of  the  said   Plaintiff  so 
being  such  attorney  as  in  the  said  declaration 
mentioned,  in  a  certain  cheap  qfffice  there,  to  wit, 
at  SUfffbrd  aforesaid,  to  carry  on  therein,  and  that 
the  said  Thomas  Hammond^  as  such  assistant  as 
^foresaid,  then  carried  on  therein  his  the  said  Plain- 
tiff's business  of  an  attorney,  at  Stqffbrd  aforesaid, 

to 
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1823.  to  wit^  at  Westnunster  aforesaid,  and  that  the  sai^ 
Plaintiff  caused  and  procured  the  said  Thomas 
Hammond  to  be  indicted  for  a  certain  offence  cog-^ 
nizable  by  the  laws  of  this  realm  and  for  which  he 
was  liable  to  be  transported,  and  such  proceedings 
were  thereupon  had,  that  afterwards^  to  wit,  on  the 
same  day  and  year  last  aforesaid,  at  a  session  of  the 
peace  duly  held  in  and  for  the  county  of  Stqffbrdf 
the  said  Thomas  Hammond^  was  by  due  course  of 
law  tried  upon  the  said  indictment  for  the  said  of^ 
fence,  and  duly  convicted  thereof,  and  sentenced 
to  be  transported  for  the  same,  to  wit,  at  West- 
minster aforesaid,  in  the  county  aforesaid :  and 
it  further  averred,  that  before  the  said  Plaintiff  and 
the  said  Thomas  Hammond  quarrelled  as  aforesaid, 
and  before  the  said  Thomas  Hammond  was  indicted 
as  aforesaid,  the  character  of  the  said  Plaintiff^  was  in 
no  respect  better  or  more  respected  tfian  the  character 
of  the  said  Thomas  Hammond^  and  that  the  scud 
Plaintiff  was  held  and  reputed  by  and  amongst  his 
neighbours  J  and  other  good  and  worthy  stibjects  of 
this  realm  to  whom  lie  was  known  to  be  a  djsre- 

SPECTABLE   PROFESSOR   AND    PRACTITIONER    IN    THE 

LAW,  that  is  to  say  a  person  who  conducted  and 
carried  on  his  profession  of  an  attorney  upon  the 
principle  of  no  cure  no  pay^  that  is  to  say,  that  in 
case  the  said  Plaintiffs  did  not  succeed  in  the 
business,  matters  and  things  which  he  was  em-> 
ployed  by  his  clients  to  transact  and  perform,  that 
he  the  said  Plaiiltiff  would  make  no  charge  on  his 
clients  for  the  same :  and  further,  that  on  the 
said  last  mentioned  trial  of  the  said  Thomas  Ham^ 
mond  for  the  offence  last  aforesaid  committed  by 


•  • 
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hioiy  several  gentlemen  and  commoners,  to  wit,       1822. 
the  said  John  Caithness^  the  said  John  Clare^  and 
the  said  Ralph  Stevenson^  ventured  to  swear,  and 
did  tlien  and  there  swear  that  they  would  not  be- 
lieve the  said  Plaintiff  on  his  oath,  and  in  a  certain 
newspaper,  to  wit,  the  Staffordshire  Advertiser ,  of 
the  15th  ofjanuart/  in  the  year  of  our  Lord  1820, 
certain  ludicrous  reasons  were  and  are  mentioned 
and  assigned  as  the  grounds  of  the  said  disbelief 
of  the  said  John  Caithness ,  and  of  the  said  John 
Clare.     And  ^e  said  Defendant  fhrther  saith,  that 
in  tl)e  said  newspaper  called  the  Staffordshire  Ad- 
vertiser of  the  1 5th  of  January  aforesaid,  to  wit,  on 
the  22d  day  of  January  in  the  year  of  our  Lord 
1820,  the  said  Plaintiff  did  print  and  publish   a 
certain  letter  of  the  said  Plaintiff  containing  an 
attack  on  the  said  persons  who  had  so  sworn  as 
hereinbefore  mentioned,  which  was  not  throughout 
English,  and  that  at  the  end  of  the  said  letter  there 
then  and  there  was  a  certain  advertisement  by  way 
of  postscript  for  business,  to  wit,  as  follows,  []as  in 
libel  from  "  informations  of  acts  '*  to  ''  my  offices 
at  Hanley  and  Staffiyrd.*^']    Wherefore  he  the  said 
Defendant  aflerwards,  to  wit,  at  the  said  several 
times,  when  &c.  in  the  said  declaration  mentioned, 
to  wit,  at  Westminster  aforesaid,  in   the   county 
aforesaid,  did  print  and  publish,  and  cause,  and 
procure  to  be  printed  and  published  the  said  seve- 
ral supposed  libels  in  the  said  declaration  men- 
tioned, in  manner  and  form  as  therein  mentioned, 
as  he  the  said  Defendant  lawfully  might  for  the 
cause  aforesaid,  and  this  he  the  said  Defendant  is 
VOL.  XT.  s  ready 
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1822.       ready  to  verify,  wherefore  he  prays  judgment  if, 

The  Defendant  pleaded,  thirdly,  as  to  the  print- 
ing  and  publishing  and  causing,  &c.  all  the  said 
several  supposed  libels  in  the  declaration  men- 
tioned, except  as  to  such  part  thereof  as  contained 
the  words  foHowing,  '*  their  newspaper  press 
groaned  under  reiterated  accusations/'  and  also 
such  as  contained  the  words  following,  *'  While 
concord  prevailed  they  were  par  nohile  fratrum  ** 
actio  norij  &c.  because,  &c.  {^proceeding  as  in  the 
first  plea  pleaded  by  way  of  justification  till  the 
words  **  insisted  on  it."]  The  plea  then  averred 
that  the  Plaintiff  had  an  assistant,  to  wit,  the  said 
Thomas  Hammond  in  the  said  declaration  men- 
tioned, who  then  and  there  was  an  assistant  of  the 
said  Plaintifi'  so  being  such  attorney  as  in^he  said 
declaration  mentioned,  in  a  cheap  shop  at  Stafford 
aforesaid,  that  is  to  say  at  Westminster  aforesaid, 
in  the  county  aforesaid,  to  carry  on  therein,  and 
that  the  said  Thomas  Hammond  as  such  assistant 
did  then  and  there,  to  wit,  at  Stafford  aforesaid, 
carry  on  therein  his  the  said  Plaintiff's  said  busi- 
ness of  an  attorney,  on  certain  cheap,  irregtdar^  un- 
professional and  disreputable  terms  and  conditions, 
to  wit,  the  terms  and  conditions  following,  that  is 
to  say  that  if  the  client  or  clients  of  the  said  Plaintiff 
should  not  succeed  in  the  suit  or  suits  instituted  on 
their  or  his  behalf  by  the  said  Plaintiff,  he  the  said 
Plaintiff  should  not,  nor  would  demand  or  require 
any  costs  or  remuneration  in  or  for  conducting  the 
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«aid  suit  or  suits  from  his  said  client  or  clients       1832- 
therein,  to  wit,  at  &c.     This  plea  concluded  with 
nearly  the  same  averments  as  the  first  special  plea, 
commencing  with  the  allegation  that  the  Plaintiff 
caused  Hammond  to  be  indicted,  &c.  &c.  wherefore, 
&c.  (justifying  as  before). 

The  fourth  special  plea  averred,  generally,  that 

Ihe  several  supposed  matters  and  things  in  the  said 

several  supposed  libels  in  the  scud  declaration  men^ 

timedj  contained  at  the  respective  times  of  the  print* 

kg  and  publishing  thereof  were  and  are^  and  each 

and  every  ofthem^  then  "was  and  is  true^  .to  wit,  at 

Westminster  aforesaid,  in   the   county    aforesaid, 

wherefore  he  the   said  Defendant  at  the  several 

times  when,  &c.  in  the  said  declaration  mentioned 

did  print,  and  publish,  and  cause,  and  procure  to 

be  printed  and  published,  the  said  several  supposed 

libels  in  the  said  declaration  mentioned,  in  manner 

and  form   as   therein  mentioned,   as  he  lawfully 

might  for  the  cause  aforesaid,  to  wit,  at  Westmin^ 

iter  aforesaid,  in  the  county  aforesaid.     And  this 

he  the  said  Defendant  is  ready  to  verify :  wherefore 

he  prays  judgment  if  the  said  Plaintiff  ought   to 

have  or  maintain  his  aforesaid  action  thereof  against 

him. 

The  Plaintiff  replied  to  the  special  pleas  de  sud 
ifgurid  absque  causdj  upon  which  issues  were  taken. 

The  two  objections  made  and  reserved  on  the 
trial,  on  which  that  part  of  the  application  which 
^ght  to  enter  a  nonsuit  was  founded,  were, 

s  2  First, 
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3822.  First,  that  it  had  not  been  sufficiently  proved  on 

the  trial  in  support  of  the  averments  in  each  count 
of  the  declaration,  that  the  Plaintiff  was  at  the  time 
of  publishing  the  alleged  libel,  and  during  the 
period  mentioned  in  the  declaration,  an  attorney 
of  the  Court  of  King^s  Bench^  and  legally  entitled 
to  practise  ;  but  that  it  was  proved  on  the  contrary 
that  he  had  during  all  that  time  no  legal  right  or 
authority  to  practise  as  an  attorney,  with  reference 
to  the  statute  of  the  S7th  of  Geo.  III.  c.  90*. 

*  By  the  26th  sect,  of  that  statute  it  is  enacted,  **  That  every 
person  who  shall  be  admitted  an  attorney,  shall  annually,  between 
the  Brstday  of  November  and  the  end  of  Michaelmas  Tctiw,  deliver 
in  to  the  Commissioners  of  the  Stamp  Dutie?,  a  note  of  his  name 
and  usual  place  of  residence,  and  that  thereupon  he  shall  be  en- 
titled, on  payment  of  the  duties,  to  a  certificate  to  be  isi^ued  by 
the  proper  officer." 

By  the  27th  sect,  such  certificates  are  required  to  be  entered, 
and  by  the  28th  sect,  they  are  made  to  determine  on  the  1st  day 
of  November  following. 

By  the  dOlh  sect,  any  person  who  shall  practise  in  any  of  the 
Courts  in  the  Act  mentioned,  without  obtaining  a  certificate  and 
entering  it  in  one  of  the  Courts  wherein  the  person  shall  have 
been  admitted,  is  rendered  subject  to  a  penalty  and  made  incapable 
of  maintaining  any  action  for  fees  for  business  done. 

By  the  31  st  sect,  it  is  enacted,  "  That  every  person  who  having 
been  admitted  an  attorney  shall  neglect  to  obtain  his  certificate  for 
one  year,  shall  from  thenceforth  be  incapable  of  practising  by 
virtue  of  such  admission,"  and  ''  that  the  admission,  entry,  enrol- 
ment or  register  of  such  person  in  any  of  the  said  Courts  shall  be 
from  thenceforth  null  and  toid,"  with  a  proviso  that  nothing  i 
the  Act  of  Parliament  shall  be  construed  to  prevent  any  of  ih 
Courts  from  re-admitting  such  person  on  payment  of  the  duli 
which  should  have  accrued  in  the  interval. 
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It  was  urged  upon  the  objection  founded  on  this  1^22. 
statute,  that  the  Plaintiff  not  being  an  attorney 
legally  entitled  to  practise  during  the  time  stated 
in  the  declaration,  the  action  which  was  for  a  libel 
on  him  in  his  character  and  business  of  an  attorney, 
as  charged  in  every  count  of  the  declaration,  could 
not  be  sustained. 

It  was  also  contetided  that  the  averment  in  the 

first  count  of  the  declaration,  that  the  Plaintiff  had 

^commenced  the  actions  there  alleged  to  have  been 

commenced  by  him  on  the  bail  bond,  had  not  been 

well  proved :  nor  had  the  execution  of  the  bail 

bond;  or  the  taxation  of  the  costs  been  proved, 

which  formed  part  of  the  averments  in  the  same 

count — and  that,  consequently, the  action  could  not 

be  maintained,  as  the  declaration  had  not  been 

supported  by  sufficient  evidence,  so  many  material 

averments  not  having  been  proved. 

A  third  objection  was  now  taken  to  the  verdict, 
and  urged  as  a  ground  of  motion  for  a  new  trial, 
arising  on  the  rejection  by  the  Lord  Chirf  Baron 
at  the  trial  of  evidence  offered  on  the  part  of  the 
Defendant — ^in  support  and  proof  of  his  second  and 
last  pleas,  by  way  of  justification,  and  in  contradic- 
tion of  the  averment  in  the  declaration,  that  the 
Plaintiff  had  used,  exercised  and  carried  on  the  pro- 
fession and  business  of  an  attorney  with  great  credit 
and  reputation — that  the  Plaintiff  was  of  general 
bad  character  and  repute  in  his  practice  and  bu- 
riness  of  an  attorney,  as  stated  generally  in  the 
terms  of  the  pamphlet,  and  alleged  in  the  particu- 
lar 
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2^H^  ^  lar  special  pleas  by  way  of  justification.  It  was 
now  contended  that  such  evidence  ought  to  have 
been  received,  and  in  support  of  that  ground  of  the 
present  application  the  Defendant's  Counsel  cited 
the  cases  of  the  Earl  of  Leicester  v.  Walter  (a), 
—  V.  Moor{V)^  Williams  v.  Callendar  (c),  in  all 
of  which  cases  such  general  evidence  had  been  ad- 
mitted upon  the  general  issue  in  mitigation  of  the 
charge,  and  to  diminish  the  damages. 

There  was  a  fourth  objection  made  on  the  point 
of  rejected  evidence,  as  the  Lord  Chief  Baron  had 
refused  to  admit  a  Staffordshire  newspaper  tendered 
in  proof  of  the  allegation,  in  the  three  first  pleas 
pleaded  by  way  of  justification,  that  the  Plaintiff 
published  therein  an  attack  on  the  several  persons, 
who  had  sworn,  on  the  trial  of  Hammond^  that  they 
would  not  believe  Jones  on  his  oath  ;  and  that  he 
had  procured  to  be  inserted  therein,  the  advertise- 
ment stated  in  some  of  the  pleas  to  have  been  pub- 
lished by  him. 

The  Lord  Chief  Baron  now  read  his  report  of 
the  evidence,  firom  which  it  appeared  that  one  writ 
and  three  declarations  against  the  principal  and 
his  bail  had  been  produced,  to  shew  that  certain 
actions  had  been  brought  by  the  Plaintiff  against 
Leake  and  his  bail,  as  stated  in  the  declaration,  and 
three  allocaturs  of  the  costs  taxed  in  the  same 
actions  were  also  put  in  and  proved.  A  wit- 
ness then  proved  the  publication  of  the  libel,  a 

(a)  3  Campb.  N.  P.  C.  251.        (c)  Holt.  N.  P.  C.  307.  and 

(b)  I  Maule  and  Selw.  284.     Mills  v.  Spencer,  lb.  534. 

copy 
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copy  having  been  sold  to  him  by  the  Defendant, 
on  the  23d  oi  December  1821.     The  Plain tiflf  next 
called  the  officer  of  the  Court  of  Common  Pleas, 
who  proved  the  admission  of  the  Plaintiff  as  an  at- 
torney, and  the  enrolment  of  his  admission  in  the 
year  1810.     On  his  cross  examination,  he  stated 
that  be  officially  kept  the  book  in  which  the  certi- 
ficates of  attorneys  admitted  of  that  Court  were 
entered,  and  that  there  was  no  entry  of  any  certi- 
ficate  obtained  by  the  Plaintiff  from  November 
1813,  to  November  1814,  nor  from  November  1 821 
to  the  21st  oi  February  1822,  when  the  last  entry 
of  any  certificate   obtained   by   the  Plaintiff  was 
made.     The  Plaintiff's  Law  agent  in  town  proved 
that  he  had  during  the  period  mentioned  in  the 
declaration,  carried  on  business  and  practised  as 
an  attorney. 


251 


1822. 


On  this  evidence,  on  the  part  of  the  Plaintiff, 
the  objections  to  its  sufficiency  stated  above  were 
made  and  overruled,  but  the  Lord  Chief  Baron 
reserved  the  points. 

The  report  also  stated  that  witnesses  were  pro- 
posed to  be  called  on  the  behalf  of  the  Defendant 
to  prove  that  the  Plaintiff  was  a  person  of  evil  re- 
pute and  bad  character  as  a  professional  practi- 
tioner, whose  testimony  the  Chief  Baron  refused  to 
f^eive,  as  being  wholly  inadmissible. 


Jerois^  Taunton^  and  Cross^  now  shewed  cause.       Wedne$day, 

As  to  the  first  objection,  they  submitted  that  it 

was 
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1822.  was  not  necessary  for  the  Plaintiff  in  support  of  the 
present  action,  to  give  in  evidence,  in  proof  of  his 
being  an  attorney,  his  certificates  or  the  years 
during  which  he  was  alleged  in  the  declaration  to 
have  been  an  attorney,  insisting  that  it  was  quite 
sufficient,  ^f77i{2j^c/e,' to  shew  that  he  had  been  ad« 
initted  an  attorney,  and  that  he  practised;  and 
that  it  would  then  be  incumbent  on  the  Defendant 
to  disprove  that,  or  give  evidence,  of  the  Plaintiff's 
neglect  in  not  having  taken  out  his  certificate,  or 
procured  it  to  be  duly  entered,  if  either  were  re- 
quisite to  be  done,  and  thus  to  negative  such  ne- 
cessary qualification  of  the  Plaintiff's  admittance 
as  an  attorney  as  averred  in  the  declaration. 

They  also  contended  that  it  was  now  sufficiently 
established  by  the  authority  of  decided  cases,  that 
where  a  person  was  in  actual  ^practice  as  an  attor- 
ney, it  was  not  necessary  to  prove  even  that  he 
was  admitted,  by  a  copy  of  the  roll,  or  that  he  had 
duly  observed  any  formality  necessary  to  enable 
him  to  practise  legally :  and  they  cited  Berryman 
V.  Wise  (a),  and  a  recent  case  determined  in  this 
Court*,  wherein  it  was  decided,  on  the  authority  of 
Berry  man  v.  Wise^  that  the  Plaintiff,  in  an  action 
for  a  libel,  is  not  called  upon  to  prove  that  he  is 
legally  invested  with  the  particular  character  in 
respect  of  which  he  has  been  libelled  by  a  charge 
of  misconduct  in  exercising  the  functions  of  that 
character.     On  the  same  point  they  cited  also  the 

(a)  4  Term.  Rep.  3(36. 

•  Bagnall  v.  Underwood,  Court  of  Exchequer,  E.  T.  3  Geo.  IV. 

case 
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case  of  Smith  v.  Taylor  (a),  and  Lewis  v.  Clement  (Jb)^  1822. 
where  the  present  Chief  Justice  of  the  King's  Bench 
so  ruled  at  Nisi  Prius  on  that  preliminary  objec- 
tion being  taken  at  the  trial:  and  they  adverted 
to  the  case  of  Prior  v.  Moore  (c),  that  it  had 
been  determined  that  an  attorney  might  sue  by  at^ 
tachment  of  privilege,  although  his  certificate  had 
expired;  so  that  a  man  may  still  be  an  attorney 
although  he  may  not  legally  carry  on  suits  for 
others.  The  provisions  of  the  37  Geo.  III.  c.  90. 
they  insisted  were  all  mere  matter  of  regulation,  as 
connected  with  the  stamp  duty  impoised  on  the 
certificate,  imposing  penalties  and  disabilities  on 
attorneys  who  should  practise  without,  and  the  terms 
of  those  very  provisions  recognized  the  character 
of  attorney  as  still  subsisting  although  they  should 
not  have  been  complied  with. 

On  the  second  point,  they  insisted  that  the  pro- 
duction of  the  writ,  and  three  declarations  thereon, 
with  three  rules  to  plead,  and  three  allocaturs  of 
the  taxed  costs,  was  suflSlcient  evidence  of  three 
actions  having  been  brought,  and  of  the  costs  on 
them  having  been  taxed ;  but  they  submitted  that, 
notwithstanding  the  allegation  in  the  declaration 
was,  that  certain  actions  had  been  brought,  it  would 
have  been  quite  sufficient  to  have  shewn  that  one 
^on  had  been  brought,  for  that  would  satisfy  the 
utmost  exigency  of  the  averment.  That  part  of  the 
averment  stating  that  they  were  brought  on  a  bail 

(a)  I  Bos.  and  Pull.  N.  R.        (6)  3  Bam.  and  Aid.  702. 
^^-  (c)  2  Maule  and  Sclw.  605. 

bond. 
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1833.  bond,  it  was  urged  was  merely  incidental,  and 
therefore  the  execution  of  the  bond  need  not  in 
any  respect  be  proved.  But  they  further  insisted 
that  the  allegations  in  the  libel  rendered  it  wholly 
unnecessary  to  prove  any  thing  which  was  stated 
there,  or  assumed  :  and  in  this  case  the  libel  itself 
charged  that  the  Plaintiff  issued  a  writ  against  the 
bail ;  and  that  the  Defendants  in  the  action  on  the 
bail  bond  were  served  with  notices  that  declara- 
tions were  filed  against  them. 

[It  was  objected  that,  as  that  part  of  the  pam- 
phlet was  not  referred  to  in  the  pleadings,  or  read 
in  evidence,  it  could  not  now  be  adverted  to ;  but 

The  Court  determined  that  as  the  whole  pam- 
phlet was  put  in  it  might  have  been  all  read  at  the 
trial,  and  therefore  any  part  of  it  might  be  referred 
to  now.] 

As  to  the  objection  made  to  the  verdict,  founded 
on  the  rejection  of  the  Defendant's  evidence  ten- 
dered of  the  Plaintiff's  general  bad  character,  the 
point  on  which  the  new  trial  was  moved  for,  and 
which  the  Plaintiff's  Counsel  treated  as  the  De- 
fendant's main  ground,  in  support  of  the  alterna- 
tive of  the  present  motion,  they  insisted  that  such 
evidence  was  wholly  inadmissible,  and  that  what* 
ever  dicta  might  be  found  in  the  books,  in  sup- 
port of  such  a  doctrine,  all  the  sound  principles  of 
Law  were  opposed  to  it,  and  that  the  greatest  mis- 
chief  and  inconvenience  would  result  from  holding 
that  Defendants  might,  by  putting  such  pleas,  by 

way 
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way  of  justification   on   the  record,  impose   on    ^  }^^ 
Plaintiffi  the  burthen  of  such  indefinite  proof. 

[Wood,  Baron. — I  have  very  much  considered 
these  pleas,  and  I  must  say,  that  I  never  saw  any 
such  before,  and  hope  never  to  see  any  like  them 
again.  I  cannot  refrain  from  thus  reprehending 
them  by  particularly  expressing,  in  this  distinct 
manner,  my  marked  disapprobation.  They  are  all 
demurrable,  and  it  was  an  abuse  of  the  Court  to  put 
them  on  the  record*.  In  requiring  the  signature 
of  Counsel  to  special  pleas,  the  Courts  expect  that 
they  will  not  put  their  hands  to  such  pleas  as  these. 
It  was  formerly  the  practice  to  apply  to  the  Court 
for  leave  to  file  such  pleas  by  way  of  justification^ 
as  are  now  only  made  to  require  the  sanction  of  the 
name  of  Counsel  from  the  confidence  which  the 
Courts  repose  in  their  discretion.  The  object  of 
the  care  and  caution  required  to  be  used  in  such 
pleadings  as  are  allowed  to  be  signed  by  Coun- 
sel, is  that  they  should  be  so  framed  as  that 
Judges  may  know  what  it  is  they  have  to  try,  and 
that^to  only  should  be  put  in  issue.  Thus,  if  you 
charge  bad  character,  you  must  state  on  what  par- 
ticular acts  you  found  the  assertion.  How,  other- 
^,  can  there  be  any  thing  to  try.  I  hope  that 
^  the  Courts  will  revive  the  ancient  practice,  by 
niaking  a  rule  that  no  plea  by  way  of  justification, 
^all  be  put  on  the  record,  without  the  leave  of  the 
Court  being  first  obtained.     I  speak  advisedly  in 

*  It  was  staled  at  the  Bar,  that  the  Plaintiff  did  not  demur  to 
^  pteas,  because  he  was  desirous  that  his  general  good  character 
^"^  be  put  in  issue. 

saying 
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« 

1822.       saying  this,  and  I  have  no  hesitation  in  thus  ex- 
pressing myself  on  this  subject.] 

It  was  urged  that  there  was  nothing  in  the  usual 
allegation  in  the  declaration  of  the  Plaintiff 's  good 
name  and  fame  to  warrant  such  pleas,  by  which 
new  libels  were  put  upon  the  very  record.    In  the 
cases  which  had  been  cited  as  authorities,  to  shew 
that  general  evidence  might  be  given  of  a  Plaint- 
iff's bad  character,  to  contradict  the  allegation  of 
good  fame,  in  mitigation  of  damages,  there  was 
some  specific   charge  stated  in  the  libel,  which 
proof  of  the  general  bad  character  of  the  Plainti^ 
in  that  particular  respect  might  therefore  in  son^ 
measure  extenuate. 

As  a  general  principle,  however,  it  was  estat:^ 
lished  that  no  such  evidence  could  be  received 
because  it  would  be  generally  inconvenient  an  ^ 
most  difficult  to  repel  it  by  counter  testimony 
For  that  reason  it  has  been  held  that  such  a  genera 
mode  of  justification  is  "contrary  to  every  ru 
of  pleading,''  and  therefore  that  such  a  pi 
was  **  bad  on  account  of  its  generality."  Th 
is  the  doctrine  of  the  case  of  T  Anson  v.  St 
art  (a);  and  in  a  case  of  Snowdon  v.  Smith  (t^  ^ 
reported  by  way  of  note  to  the  case  of ^ 


MooTj  it  is  stated  to  have  been  ruled  by  Mr.  J 
tice  Chambre^  that  on  a  general  plea  in  justificatic^^ 
a  witness  could  not  be  asked  whether  there  W9  ^ 
not  reports  imputing  to  the  Plaintiff  the  char. 


(fl)  1  Term.  Rep.  752.    {b)  1  Maulc  and  Sclw.  386  (in  nat^^J 

1  -  ^h 
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Jie  Defendant  had  said  that  he  had  heard  1822. 
ng  him,  distinguishing  that  case  from  the 
the  Earl  of  Leicester  v.  Walter ^  because,  in 
er,  the  Defendant  had  by  his  plea  put  the 
pen  the  truth  of  the  charge  imputed.  So 
e  issues  are  in  general  justification,  and  not 
le  truth  of  any  particular  charge  imputed, 
nng  in  fact  none  such  in  the  libel.  As  to  the 

V.  Moor  itself,  the  true  ground  of 

srmination  was,  that  the  Plaintiff  had  chosen 
onsuited. 

A  stated  that  the  doctrine  of  the  case  of  the 
^Leicester  v.  Walter^  and  the  determinations 
:h  Chief  Justice  Mansfield  with  doubt  and 
Qce  proceeded  in  so  ruling  the  point,  had 
been  approved,  and  a  recent  case  (not  in 
>f  Waithman  v.  Shackell  and  others*,  was  re- 
ferred 


Waithman  v.  Weaver^  Shackell,  and  ArrotMmith. 


1822. 


ras  an  action  brou&rht  by  the  Plaintiff  asfainst  the  De-  ^*!!f**i?'?5*» 

^         ^  »  Guildhall 

who  were  the  proprietors  and  printers  of  the  John  Bull       l^tinf$ 
cr,  for  a  libel  attributing  to  the  Plaintiff,  amongst  other     *^*  ^^^* 
he  fact  of  having  bought  from  a  man  of  suspicious  cha-       ^ 
ro  shawls  for  a  small  sum  of  money  which  he  had  him- 

to  another  person  at  a  much  higher  price  on  the  pre- 
ay. 

the  Plaintiff's  case  was  closed,  and  the  Defendants'  ^ 

(Vaughan,  Serjt.  and  Puller)  had  addressed  the  Jury, 

posed  to  call  witnesses — to  prove  that  the  libel  in  this  re- 

s  no  more  than  a  repetition  of  rumours  which  were  pre* 
the  time  of  the  facts  imputed  to  the  Plaintiff  therein—- 

to  diminish  the  damages,  as  the  Defendants  had  not  jus- 
case  the  Jury  should  find  a  verdict  for  the  Plaintiff  on 

ral  isaue,  by  removing  the  impressiort  of  malicious  inven- 
tion 
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1822.  ferred  to,  where  it  was  said  that  the  present  Chief 
Justice  Abbott  had  expressed  his  disapprobation 
of  these  decisions,  and  objected  to  admit  evidence 
of  the  existence  of  injurious  reports  said  to  be  in 
circulation,  to  the  prejudice  of  the  Plaintiff,  tend- 
ered in  order  to  diminish  the  amount  of  damages. 

[^Mr.  Baron  Garrow  mentioned  from  recollec- 
tion two  cases,  one  of  Williams  v*  FatUder,  and 
another  (who  called  himself  ^w^Aowy  Pasquin)  the 
name  of  which  his  Lordship  did  not  state,  neither 
of  which  were  ever  in  print.  In  the  former  his 
Lordship,  then  at  the  bar,  proposed  to  read  out  of 
one  of  the  Plaintiff's  own  works  ("the  book  which 
was  the  subject  of  the  action)  in  defending  an 
action  brought  for  a  libel  on  him  as  a  mriter  io 
shew  that  he  was  a  defamatory  writer,  or  a  writer 
of  defamatory  works,  which  was  permitted  by  Lord 

tion  in  the  account  complained  of.  To  shew  that  they  were  en- 
titled to  give  such  evidence,  for  such  a  purpose,  they  quoted  the 
cases  of  Knobel  v.  Fuller  (a),  Eatner  v.  Merit:  (6);  the  Earl  of 
Leicester  v.  Walter  (c),  and  Williams  v.  Callendar  (d). 

The  Chief  Justice  (Abbott)  is  represented  to  have  said  that  he 
was  not  satisfied  that  he  ought  to  receive  the  evidence,  and  tha^ 
he  had  always  had  doubts  as  to  the  decisions  in  the  cases  adverted 
to.     His  Lordship  at  the  same  time  proposed  that  the  evidence 
should  be  offered,  that  upon  his  rejection  of  it,  a  fiill  of  excep- 
tions might  be  tendered  which  he  would  sign  in  order  to  bri^S 
the  question  before  higher  authority. 

The  evidence,  however,  was  withdrawn. 

(a)  Peake's   Law  of  evidence,        (c)  2  Campb.  N.  P.  C.  25S. 
308.    App.  xliil  (5th  Edit.)  (d)  Holt.  N.  P.  C.  307. 

{h)  Cited  in  the  Earl  of  Leicester 


^    ttr.i«<._ 
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Kenton.  In  the  other  it  was  proposed  to  ask  a  1932 
Hdtness  who  was  supposed  to  be  acquainted  with 
lie  meaning  of  certain  expressions,  insignificant  in 
liemselves,  but  which  were  intended  to  convey 
natter  of  deep  reproach,  but  Lord  EUenborough 
"epressed  the  question  with  much  impatience.^ 

Another  objection  to  this  sort  of  evidence  being 
"eceived  in  this  case,  they  submitted,  was  that  it 
TO8  not  merely  offered  in  proof  of  the  Plaintiff's 
^neral  bad  character,  but  to  prove  that  he  was  as 
sad  as  another  person  (Hammond)  named  in  the 
ibel. 

As  to  the  rejection  of  the  evidence  of  the  news- 
[>aper,  it  was  said  that  that  evidence  was  not  re- 
ected  as  not  being  admissible  evidence,  but  as  not 
^eing  proved  as  stated. 

Brougham^  Bayly^  Abraham  and  Whateley^  in 
uipport  of  the  rule,  still  insisted  on  the  minor  ob- 
ections  already  stated,  particularly  that  of  the 
Plaintiff  not  being  legally  entitled  to  practise  as  an 
ittorney ;  for  that  he  would  not  be  capable  of  sup- 
porting an  action  for  damages  sustained  on  account 
>fan  injury  suffered  in  doing  what  he  had  not  a  legal 
^ght  to  do.  As  well  might  a  smuggler  attempt  to 
^ntain  an  action  for  injury  done  to  him  as  a 
trader,  by  proving  loss  incurred  in  a  course  of  con- 
toband  dealing. 

They  relied,  however,  principally  on  the  main 
^^jection,  of  the  rejection,  by  the  learned  Judge, 

of 
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18M.  of  the  evidence  tendered  on  the  part  of  the  De 
fendant  to  prove  the  general  bad  conduct  an( 
character  of  the  Plaintiff  as  an  attorney :  and  the] 
adverted  to  the  case  already  cited,  as  establishinj 
that  such  evidence  was  admissible,  adverting  par 
ticularly  to  the  language  of  Lord   EUenboroug^ 

in  the  case  of v.  Moor  (a);  for  although  tha 

decision  proceeds  on  the  election  of  the  Plaintiff  t 
be  nonsuited,  yet  Lord  EUenborough  there  state 
in  terms  that  '*  A  person  of  disparaged  fame  is  no 
entitled  to  the  same  measure  of  damages  as  on< 
whose  character  is  unblemished :  and  it  is  compe 
tent  to  shew  that  by  evidence/'  Mr.  Justice  Bayki 
also  says  (and  it  is  the  whole  which  is  attributei 
to  him  in  delivering  judgment),  '^  It  was  certainl; 
evidence  in  mitigation  of  damages/'  Although 
therefore,  the  Court  refused  the  rule  on  the  parti 
cular  ground,  the  proposition  on  which  the  motior 
was  made — that  inadmissible  evidence  had  been  im 
properly  let  in — was  distinctly  denied.  In  thi* 
case  the  evidence,  if  not  admissible  under  the  spe 
cial  pleas  by  way  of  justification,  ought  to  hav 
been  admitted  in  mitigation  of  damages  on  tb 
general  issue,  which,  being  alio  intuitu^  is  distinc 
from,  and  independent  of  the  special  pleas  in  just. 
fication,  which  could  not,  therefore,  be  consideres 
to  have  the  effect  of  narrowing  in  any  respect  tim 
evidence  admissible  on  the  part  of  the  Defendaa. 
in  diminution  of  the  injury  alleged  to  be  suffers 
by  the  Plaintiff,  as  the  gravamen  of  his  action.  Tt 
case  of  Lord  Leicester    v.    Walter^    supports 

(a)  2  Maule  and  Selw.  284. 
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to  it  was  by  the  two  cases  cited  there,  overthrow-  1623- 
ing  the  doubt  of  Chief  Justice  Mansfield  which 
was  grounded  on  the  same  arguments  as  have  been 
this  day  urged  against  its  admissibility  is  quite  de- 
cisive on  this  point  [They  endeavoured  to  distin- 
guish this  case  from  that  of  JVaitkman  v.  tVeav&r.'} 
On  the  general  issue  the  Plaintiff  is  under  the  neces- 
fktf  of  proving  his  whole  case:  and,  if  any  part  of  it 
be  disproved,  it  would  be  material  in  assessing  the 
amount  of  damages,  if  the  Plaintiff  should  be 
proved  to  have  been  damnified^  which  would  put 
attde  the  pleas  by  way  of  justification.  The  allega- 
tion in  thd  declaration  of  good  charactei;^  till  the  li- 
bel complained  of  was  published,  lets  in  evidence  to 
contradict  it:  and  nothing  can  be  more  easy  of  proof 
than  that  which  every  man  ought  to  be  at  all  times 
prepared  to  prove— ^  generally  good  reputation^ 

[GaiiHAH,  Baron. — That  is  ail  allegation,  I  ap^ 
prehend,  which  could  not  be  traversed*]] 

The  allegation  (it  was  submitted)  ^as  altogether 
umecessary,  and  might  be  safely  omitted,  as  was 
mw  the  more  usual  mode  of  declaring,  for  the 
purpose  of  avoiding  the  necessity  of  proving  it  and 
the  letting  in  counter  testimony;  but,  being  intro^ 
ddced,  it  would  require  to  be  proved,  and  would 
Tender  testimony  to  contradict  it  admissible. 

On  the  whold  they  contended  that  the  Plaintiff 
ought  to  be  nonsuited :  or  if  not,  that  there  should 
y^  a  new  trial,  on  the  ground  of  the  improper  rejec- 
^  of  the  Defendant's  evidence. 

VOL*  XI.  T  Jervii 
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Jenis  having  replied :  The  Court  took  time  to 
consider  their  judgment. 

Adv.  vult. 


i6ik  June. 


The  Court  now  delivered  judgment  seriatim. 

Richards,  Lord  Clutf  Baron  [having  stated  the 
case  and  the  pleadings,  and  what  occurred  on  the 
trial»  and  noticed  the  three  principal  objections 
raised  and  insisted  on,  proceeded  thus,]] 

The  firs(  objection — that  the  Plaintiff  had  not 
sufficiently  proved  himself  to  be  an  attorney,  in 
order  to  enable  him  to  maintain  this  action,  or* 
rather,  perhaps,  that  he  was  proved  not  to  be  en- 
titled to  practise  as  an  attorney — ^if  well  founded, 
must  depend  wholly  on  the  construction  of  the 
Act  of  Parliament  which  has  been  referred  to  in 
support  of  it.  There  is  no  doubt  that  the  Plaintiff 
was  once,  and  that  long  before  the  time  of  the 
publication  of  the  alleged  libel,  an  attorney,  and 
qualified  to  practise  within  the  terms  and  provisions 
of  this  statute.  There  is  also  no  doubt  that  he  did 
practise  as  an  attorney  during  the  period  men- 
tioned in  the  declaration,  and  up  to  and  subsequent 
to  the  time  of  the  publication  complained  of.  Still 
the  question  which  has  been  raised  is,  whether,  al- 
though the  Plaintiff  should  be  an  attorney,  and  h\% 
name  be  continued  on  the  rolls  of  the  Court,  he 
shoul4  Qot  have  been  shewn  to  have  qualified  him- 
self to  practise  as  an  attorney,  within  the  restric- 
tions imposed  on  practising  attornies  by  this  statute  ; 

and 
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and  that  must  depend  entirely  On  the  terms  of  the       1822. 
Act,  and  the  application  of  its  provisions  to  the 
case  before  us. 

[His  Lordship  read  the  several  sections  of  the  Rtckardi,  c.b. 
statute,  and  pointed  out  the  object  of  the  legisla- 
ture therein.^    All  these  provisions  (continued  his 
Lordship)  relate  entirely  to  the  obtaining  and  en- 
tering the  certificate  required  to  be  procured,  to 
enable  persons,  who  should  be  admitted  attornies, 
to  practise ;  but  neither  of  them  affects  the  con- 
tinuance of  the  character  of  attorney  with  which 
persons  having  been  once  regularly  admitted  are 
thereby  invested,  or  their  right  to  practise  at  any 
time  when  they  should  do  what  the  statute  has  re- 
quired, to  render  themselves  capable  of  acting  as 
attorneys.     They  are  required  to  take  out  certifi- 
cates :  and  if  they  practise  without,  they  are  rend- 
ered liable  to  penalties.      In  one   case,  indeed 
^under  the  30th  sect.)  their  admission  is  declared 
null  and  void  if  they  omit  to  take  out  a  certificate 
for  one  whole  year.    Even  in  that  case,  however, 
there  is  only  a  suspension  of  their  capacity  to  act, 
and  it  does  not  wholly  destroy  their  character  of  at- 
torney, it  only  imposes  on  them  the  necessity  of 
being  re-admitted,  rendering  them  incapable  of 
practising  till  that  be  done.     Even  the  very  im- 
position of  a  penalty  for  practising  without  a  certi- 
ficate, and  indeed  every  provision  of  the  Act,  im- 
plies, and  proceeds  on  the  assumption,  that  the  per- 
son required  to  take  out  a  certificate,  should  be  an 
attorney  and  be  clothed  with  that  character. 

T  2  In 
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1822.  In  this  case  I  am  clearly  of  opinion  that  the 

character  of  attorney  with  which  the  Plaintiff  was 
invested  by  his  admission  before  the  grievances 
iVcWdf  CB  c^^pJ^i^cd  of  in  the  declaration,  existed  through- 
out the  period  during  which  he  is  there  alleged  to 
have  been  an  attorney — that  he  was  so  at  the  time 
of  the  publication  of  this  libel»  for  which  the  ac- 
tion was  brought — and  that  there  is  nothing  in  this 
statute  which  could  in  any  sense  operate  to  divest 
him  of  that  character,   in  consequence  of  any 

• 

omission  or  neglect  on  his  part,  in  not  complying 
with  any  of  its  provisions  in  respect  of  taking  out 
and  entering  his  certificate.  I  consider  that  the 
Plaintiff  is  proved  to  have  been,  and  that  he  was, 
as  he  states  in  his  declaration,  an  attorney  qf  the 
Court  qfKin^s  Bench  at  the  time  of  the  grievances 
therein  complained  of,  and  consequently  I  think 
that  there  is  no  ground  for  entering  a  nonsuit  upon 
that  point. 

As  to  the  other  objections  which  have  been  made 
on  the  ground  of  there  not  having  been  sufficient 
proof  of  the  other  collateral  averments  in  the  de- 
claration, I  may  dispose  of  them  at  once,  by  saying 
that  I  can  not  see  anything  in  them  that  requires 
observation ;  for  the  subject  matter  of  them  was 
wholly  immateriaL 

Upon  the  other  objection  to  the  verdict,  whicli 
is  now  made  the  ground  of  an  application  for  a 
new  trial — that  evidence  of  the  Plaintiff's  general 
bad  character  was  refused  to  be  received  at  the 

trial 
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trial — I  have  Still  a  very  decided  opinion.  I  am  1822. 
fully  aware  of  the  decisions  upon  that  point  to 
which  we  have  been  referred  in  argument.  I  can- 
not,  however,  hold  them  to  be  declaratory  of  the 
Law  of  Englandj  in  establishing  any  such  d6ctrine 
Dpon  the  subject  of  evidence,  and  I  sincerely 
hope  they  never  will.  I  shall  certainly  not  ex- 
tend them  by  any  authority  of  mine.  I  cannot  as- 
sent to  a  doctrine  which  would  go  to  permit  per- 
sons to  be  guilty  of  slander,  under  pretence  of  mi- 
tigating damages,  on  the  plea  of  the  general  issue ; 
and  to  allow  Defendants  to  impeach  all  the  trans- 
actions of  a  man^s  life  who  may  have  occasion  to 
seek  redress  in  Courts  of  Justice,  and  throw  on 
him  the  difficulty  of  shewing  an  uniform  propriety 
of  conduct  during  all  his  existence.  It  would  be 
impossible  for  any  man  to  come  prepared  to  meet 
such  a  charge.  Witnesses  may  be  brought  to  an- 
swer the  immediate  purpose  of  the  day,  and  to 
prove  an  answer  to  particular  allegations  ;  but  is  a 
Plaintiff  on  such  an  occasion  as  this  to  come  to  the 
trial  of  his  cause  surrounded  by  a  host  of  friends 
and  acquaintances,  consisting  of  all  persons  who 
may  ever  happen  to  have  known  any  thing  of  him, 
aud  to  bring  them  from  Staffordshire  for  such  a 
purpose,  and  in  a  case  where  no  such  issue  was 
taken  ?  Such  a  notion  is  quite  absurd  and  incon- 
sistent with  all  the  principles  of  English  Law. 

There  being  several  pleas  by  way  of  justification 
on  the  record,  I  suffered  witnesses  to  be  examined 
in  support  of  specific  allegations  contained  in  some 
of^them :  and  I  now  much  lament  that  I  did  so, 

I  have 
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1822.  I  have  been  told  by  better  judges  on  such  poii 
that  I  did  wrong ;  for  although  the  pleas  were  i 
demurred  to,  there  is  not  one  that  can  be  si 
ported  in  law.  When,  however,  on  the  trial  1 
question  was  put  to  Mr.  Chetwynd  who  was  cal! 
as  a  witness,  respecting  the  general  character 
the  Plaintiff^  I  felt  myself  bound  in  duty  to  int 
pose  to  prevent  it,  although  the  Counsel  for  1 
Plaintiff  did  not  object  to  it }  because  I  considei 
it  subversive  of  the  integrity  of  the  law  to  all 
such  a  question  to  be  asked. 

Then  it  is  said  that,  although  such  an  exami 
tion  may  be  inadmissible  in  support  of  the  spec 
pleas,  it  ought  to  be  received  in  diminution 
damages.  The  same  answer,  however,  may 
given  to  that  argument,  that  a  Defendant  can 
no  case  be  entitled  to  call  on  a  Plaintiff  to  vin 
cate  the  history  of  his  whole  life,  because  the  1 
fendant  have  pleaded  a  general  denial  of 
charges  alleged  in  an  action  for  slander. 

I  am  therefore  of  opinion  that  this  rule  m 
be  discharged. 

Graham,  Baron. — ^Upon  the  first  question  wh 
has  been  made  in  this  case,  I  shall  only  say  tha 
think  the  Lord  Chief  Baron  has  very  clearly  i 
fully  explained  the  ground  upon  which  that  res 
and  I  entirely  concur  in  thinking  that  the  Act 
Parliament  which  has  been  adverted  to,  does 
in  any  case  deprive  the  person  who  has  been  oi 
admitted  an  attorney,  of  his  professional  charac 
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of  attorney,  but  merely  suspends  it  for  a  time. 
He  still  continues  an  attorney,  and  may  at  any 
time  practise  again  on  certain  terms.  By  rc-ad- 
mission  he  is  not  made  a  new  attorney,  he  is  merely 
restored  to  his  capacity  to  act.  I  am  therefore  of 
opinion,  that,  even  during  the  suspension  of  his 
right  to  practise  as  an  attorney,  he  was  still  an  at- 
torney, although  he  could  not  legally  act  in  con- 
ducting causes,  but  would  be  subject  to  penalties 
if  he  did ;  and  that  therefore  the  Plaintiff  was  en- 
titled to  maintain  the  present  action,  brought  by 
him  as  an  attorney,  which  I  consider  him  to  have 
been  from  first  to  last. 


1822. 


€irdkam,B. 


I  shall  now  proceed  at  once  to  the  principal  ob- 
jection made  to  the  verdict  which  the  Plaintiff  has 
obtained,  as  raising  a  point  of  very  great  import- 
ance, and  one  which,  it  is  time,  should  be  de- 
termined one  way  Or  the  other,  as  it  is  always 
recurring  upon  every  case  of  this  sort.  Upon  this 
point  I  am  happy  to  find  my  own  opinion  confirmed 
by  that  of  the  rest  of  the  Court,  which  is,  that  such 
evidence  is  certainly  not  admissible,  in  any  case, 
under  any  circumstances ;  either  in  mitigation  of 
damages  upon  the  general  issue,  or  in  support  of 
any  allegation  put  upon  the  record  by  way  of  jus- 
tification. With  the  highest  respect  for  the  great 
Judge  whose  authority  introduced  this  doctrine  in 
the  first  instance,  I  have  never  been  able  to  recon- 
cile my  mind  to  it,  and  I  believe  it  has  not  in- 
fluenced the  opinion,  nor  met  the  approbation  of 
any  of  the  Judges  of  the  other  Courts.  I  have 
certainly  ttiyself  let  in  this  sort  of  evidence  at  Nisi 

Frius 
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18B8.       Prius  in  deference  to  that  authority  in  the  case  «f 
a  person  whom  it  was  proposed  to  prove  a  reputed 
thief,  which  was  proved.    Now,  however,  that  I 
am  called  upon  to  give  my  opinion  (in  which  I  am 
glad  to  find  myself  supported  by  my  Lord  (Mef 
Baron  and  my  Brothers)  upon  this  point,  in  a 
solemn  mi^nner,  I  am  bound  to  state  that  I  think 
that  this  sort  of  evidence  is  most  clearly  not  ad- 
missible in  any  case.     In  the  case  of  the  JEarl  ^ 
Leicester  v.  Walter^  I,  for  one,  must  observe,  at  the 
same  time,  there  is  certainly  some  distinction  fionp 
the  present,  considered  with  reference  t9  the  na- 
ture of  the  evidence  offered  there,  and  the  chargf 
and  the  averments  stated  in  the  pleadings,  and  the 
same  subject-matters  of  consideration  now  before  ui 
in  this  case.    In  Lor^  Leicesfer^s  case  the  libel  im 
puted  a  positive  offence,  and  the  declaration  states 
that,  by  reason  of  the  publication  of  the  libel,  thi 
Plaintiff's  neighbours  had  refused  to  associate  wit! 
him  as  they  were  used  to  do.    Now  it  happened  ii 
point  of  fact,  that  there  was  too  little  foundation  i] 
truth  for  that  averment:   and  it  might,  when  i 
caught  the  eye  pf  the  learned  Judge,  have  influence< 
him  in  determining  to  let  in  the  evidence  to  nega 
tive  the  allegation  in  mitigating  the  damages.  Th 
kind  of  evidence  offered  in  this  case  (which  is  ver 
distinct  in  its  circumstances)  is  of  a  very  differeu 
and  more  general  nature,  and  if  rendered  admii 
sible  by  a  positive  rule  of  evidence,  would  be  mo^ 
injurious  ip  its  consequences,  as  it  would  enabl 
the  slanderer  to  destroy  the  best  reputation  in  th 
yorld.   I  think  it  impossible  to  make  any  sound  dh 
^nctiop  l)etween  direct  calumny  and  spreading  ev 

reporti 
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Reports,  and  it  must  not4)e  overlooked  that  this  sort 
of  evidence  is  always  offered  at  a  time,  and  under  cir- 
cumstances when  the  party  is  utterly  unprepared  to 
di^rove  it.  At  the  same  time  I  do  not  think  we 
pan  borrow  much  authority  from  the  case  of  Wasth^ 
numv.  Shackell^where  two  distinct  facts  were  singled 
out  for  proof,  and  they  ought  to  have  been  put  on 
the  record.  I  do  not  consider,  therefore,  that  th^ 
rejection  of  the  evidence  in  that  case  by  Chief 
Justice  Abbott  is  quite  applicable  to  the  present 
question,  or  that  it  has  much  impugned  the  au- 
thority of  the  former  Nisi  Prius  decisions. 


OnkoMiB. 


On  the  present  occasion  there  is  a  full  concur- 
rence of  opinion  amongst  the  whole  Court,  that  such 
general  evidence  of  bad  character,  whether  offered 
on  the  general  issue,  or  in  proof  of  matter  pleaded 
by  way  of  justification,  is  not  admissible ;  and  that 
principally  pn  the  grounds  that  a  party  cannot  be 
expect^  to  b@  prepared  to  rebut  it :  and  that  if  it 
were  received,  any  paan  might  fall  a  victim  to  a 
combination  made  to  ruin  his  reputation  and  good 
name,  even  by  means  of  the  very  action  which  he 
should  bring  to  free  himself  from  the  effects  of 
malicious  slander.  So  far,  therefor^,  from  leaving  to 
dandered  persons  the  only  means  of  reparation  in 
their  power — -the  fair  trial  of  an  action  by  a  Jury  of 
their  country — such  a  proceeding  would  be  rendered 
Dot  only  whpUy  ineffectual,  but  far  more  mischiev- 
ous in  its  effects  than  the  original  calumny  itself. 


Wood,  Baron. — I  am  clearly  of  opinion,  that 
It^ere  is  qo  ground  whatever  for  the  present  motion 

for 


^S70  CASES   IN   THE   EXCH£QU£ft, 

^^1  ^    for  a  nonsuit,  on  the  two  points  reserved :  or  for 
new  trial  in  this  case. 


iK«frf,  B.  Two  objections  have  been  taken,  and  urged  i 
reasons  why  the  Court  should  direct  a  nonsuit  t 
be  entered ;  the  Chitf  Baron  having  reserved  thoj 
objections  for  the  consideration  of  the  Court.  Th 
first  is,  that  the  Plaintiff  was  not  proved  to  be  a 
attorney  at  the  time  of  the  grievances  chargec 
There  can  be  no  doubt,  however,  that  he  was  a 
attorney  at  that  time,  for  it  was  proved  by  th 
book  of  admissions  produced  by  the  proper  officei 
But  then  it  was  said,  that  he  had  not  taken  out  an 
entered  his  certificate  in  due  time,  according! 
the  provisions  of  the  S7th  of  Geo.  III.  ch.  90.,  ani 
therefore  could  not  maintain  this  action.  If  h 
had  not  complied  with  the  regulations  of  that  sta 
tute,  that  would  not  have  the  effect  of  taking  awa 
from  him  altogether  his  character  of  an  attorne} 
The  consequence  of  that  omission  would  be,  tha 
he  might  be  subject  to  a  penalty,  and  that  he  coul< 
not  bring  an  action  for  fees  and  disbursements ;  be 
cause,  under  those  circumstances  he  would  be  dis 
abled  from  so  doing,  by  the  provisions  of  that  sta 
tute ;  but,  still  he  is  not  to  be  subjected,  in  additioi 
to  such  penalty  and  disability,  to  be  aspersed  anc 
ruined  in  his  character  of  an  attorney. 

As  to  the  objection,  of  there  having  been  no 
proof  that  three  actions  had  been  brought — hoYi 
does  that  stand  in  point  of  fact  ?  A  writ  was  given 
in  evidence,  in  which  there  were  three  Defendants. 

That  might  be  a  proof  of  several  actions  having 

been 
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been  commenced,  or  of  one.  Stat  indifferenter  upon 
the  &ce  of  the  writ :  but  the  objection  is  a  very  cu- 
rious one  in  this  case ;  for  if  we  look  at  the  Defend- 
ant's own  libel,  we  shall  find  that  the  very  founda* 
tion  of  the  charge  made  against  the  Plaintiff^  is  that 
be  brought  three  actions  instead  of  one ;  and  the 
Defendant  objects,  that  the  Plaintiff  does  not  prove 
the  statement  in  the  Defendant's  own  libel,  as  if  it 
would  be  less  a  libel,  because  both  the  foundation 
and  superstructure  were  false.  But  the  fact  was 
proved ;  for  the  Master's  allocatur,  and  the  three 
rules  to  plead,  were  sufficient  evidence  of  there 
being  three  actions.  There  is  also  another  answer 
to  it  If  the  Plaintiff  had  failed  to  establish  that 
&ct,  it  is  an  allegation  which  it  was  unnecessary  to 
prove  with  respect  to  one  count  in  this  declaration, 
and  that  would  have  been  sufficient  to  support  the 
action.  I  am  of  opinion  however,  that  it  was  fully 
proved. 


1822. 


Woody  B. 


Then  it  was  contended  that  there  ought  to  be  a 
new  trial  in  this  case ;  because,  as  it  is  said,  the  evi- 
dence which  tlie  Defendant  offered  to  give,  of  the 
general  bad  character  of  the  Plaintiff,  was  rejected. 
It  was  said  by  Mr.  Brougham^  abandoning  the 
special  pleas  by  way  of  justification,  that  such  evi- 
dence might  be  given  under  the  general  issue  in 
niitigation  of  damages ;  and  Mr.  Bayly  says,  that 
every  man  is  presumed  to  come  prepared  to  give 
evidence  of  general  good  character ;  and  therefore 
00  difficulty  would  be  imposed  on  a  Plaintiff  in  re- 
V^g  him  to  do  so,  in  such  a  case.  Mr.  Abraham 
was  still  bolder,  and  asserted  that  such  evidence 

might 
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1822.  night  be  given,  not  only  on  the  general  issue, 
also  under  the  special  pleas^  because  the  Fla 
had  stated  in  his  declaration  the  usual  avero 

IFM«  B.  ^^^  ^^  ^^^  ^  person  of  good  name,  &nie,  and 
dit,  and  that  he  was  therefore .  bound  to  proi 
This  is  new  doctrine  to  me.  I  have  ever  ui 
stood,  that  general  good  character  is  always 
sumed  in  law;  unless,  by  evidence  of  particular 
fairly  and  specifically  put  in  issue,  that  presum] 
is  negatived.  Some  cases  have  been  mentic 
wherein  it  should  seem  that  such  evidence  has 
received  at  Nisi  prius.  I  will  not  attempt  to 
tinguish  the  present  case  from  those.  I  strc 
protest,  however,  against  any  such  mischievous 
trine  altogether:  and  deny  that  it  has  any 
foundation^  It  cannot  be  supported  on  any  pi 
pie  of  Law.  I  say,  distinctly,  that  it  is  not  war 
ed  by  the  Law  of  the  land :  and  whatever  cases 
be  cited  to  support  such  doctrine,  I  cannot  a 
to  them.  When  I  am  told  by  the  House  of  I 
(who,  I  presume,  would  take  and  act  upoc 
opinions  of  the  Judges,)  that  such  is  the  Law,  i 
then  (as  I  must)  submit  to  consider  it  to  b 
X^aw ;  but  certainly  not  till  then. 

If,  as  contended  for,  you  could  call  witni 
upon  the  plea  of  not  guilty,  to  contradict  th 
neral  introductory  words,  upon  pretence  of  mi 
ting  damages — what  would  be  the  conseque 
We  should  have  counsel  getting  up,  and  sayi 
^<  the  Plaintiff*  has  alleged  (as  in  the  present  dei 
tion)  ^that  he  is  a  good,  honest,  just,  and  faitlifii 
^ect  of  the  realm'.  I  propose  to  call  twenty  witni 
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to  prove  that  he  is  an  im  moral  dissolute  man— -t wea-  1893. 
ij  more,  to  prove  that  he  has  committed  acts  of 
dishonesty — ^twenty  more,  to  prove  that  he  is  not 
just  in  his  dealings — ^and  twenty  more,  to  prove  that 
he  is  not  a  faithful  subject,  by  proving  that  he  has 
heen  guilty  of  sedition,  treasonable  practices,  and 
even  high  treason"*  Did  any  one  ever  hear  such 
stuff  as  this  ?  It  might  do  in  a  farce  upon  the  stage, 
meant  to  excite  laughter,  but  it  surely  cannot  be 
tolerated  in  a  Court  of  Justice. 

On  the  point  of  pleading,  the  case  of  J^ Anson 
y^  Stuart  in  the  King's  Benchy  (1  Term,  Rep.  748,) 
iumishes  sound  doctrine,  and  the  true  distinction 
is  there  taken.     In  that  case  (which  was  an  action 
for  a  libel,  brought  in  the  Court  of  Common  Pleas\ 
the  libel  consisted  of  general  charges,  which  were 
set  out  in  the  declaration.  The  Defendant  pleaded 
a  justification,  in  terms  as  general  as  the  charge  s 
aod  the  Plaintiff  demurred  specially,  because  no 
particular  fects  were  shewn.    The  Court  of  Common 
fkas  overruled    the    demurrer.      The    Plaintiff 
brought  a  writ  of  error  in  the  King^s  Benchy  and 
that  Court  reversed  the  judgment  of  the  Common 
t^leas.    [His  Lordship  stated  the  particulars  of  the 
Case  cited,  with  great  minuteness,  reading  empha^ 
tically  the  following  passages  of  the  judgment,  as 
delivered  by  Mr.  Justice  Ashhurst.']    **  This  plea  is 
Wd,  on  account  of  its  generality.     The  substance 
of  the  libel  is,  that  the  Plaintiff  was  a  common 
swindler,  and,  that  he,  in  concert  with  others,  de^^ 
frauded  divers  persons.     One  part  of  the  Defend- 
ant's argument  has  been,  that  this  plea  is  only  as 
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^^^  general  as  the  chaise  in  the  declaration*  But  it  is 
to  be  observed  that  it  is  the  charge  of  the  Defend- 
ant, and  the  Plaintiff  was  bound  to  state  it  as  it  was 
W9od  B.  ii^^de»  And  it  does  not  follow,  that  the  Defendant 
ought  to  justify  in  so  general  a  way.  The  De- 
fendant is  primd  facie  to  be  considered  as  a  wrong 
doer*  When  he  took  upon  himself  generally  to 
justify  the  charge  of  swindling,  he  must  be  pre- 
pared with  the  facts  which  constitute  the  charge, 
in  order  to  enable  him  to  maintain  his  plea.  Then 
he  ought  to  state  those  facts  specifically,  to  give 
the  Plaintiff  an  opportunity  of  denying  them ;  for 
the  Plaintiff  cannot  come  to  the  trial  prepared  to 
justify  his  whole  life.  If  the  Plaintiff  had  been  a 
common  swindler,  the  Defendant  ought  to  have  in- 
dicted him,  but  he  has  no  right  to  libel  him  in  this 
way''.  [His  Lordship  also  stated  much  of  the  judg- 
ment pronounced  by  Mr.  Justice  BuUer  to  the  same 
effect ;  observing  that  the  following  sentences  re- 
quired particular  attention,  as  bearing  immediately 
and  strongly  upon  the  case  before  the  Court.] 
**  The  first  question  here  is,  whether  the  Defendant 
is  at  liberty  to  charge  the  Plaintiff  with  swindling, 
without  shewing  any  instances  of  it.  That  is  con- 
trary to  every  rule  of  pleading,  for  wherever  one 
person  charges  another  with  fraud,  he  must  know 
the  particular  instances  on  which  his  charge  is 
founded,  and  therefore  ought  to  disclose  them.'* 
Those  are  observations  which  might  be  made  on 
these  pleas,  as  might  the  following  also.  ^^  Now,  in 
the  present  case,  if  this  plea  were  to  be  sufiered,  it 
would  be  to  allow  any  person  to  libel  another  more 
on  the  records  of  the  Court  than  he  could  do  in  a 

public 


W90iyB4 


TUNITT  TERM,  S  GEO.  IT;;  275^ 

pablic  newspaper.  If  the  Plaintiff  has  been  guilty  of  1822. 
anyact  of  swindling,  the  Defendant  must  be  taken  to 
know  them.  He  could  not  prove  the  justification,  as 
he  has  pleaded  it  by  general  evidence ;  but  he  has  no 
justification  unless  he  can  prove  the  special  in^ 
stances ;  and  knowing  them  he  ought  to  put  them 
on  the.record,  that  the  Plaintiff  might  be  prepared  to 
answer  them''.  /  In  another  part  he  speaks  thus :  ^'  It 
is  not  true,  as  was  contended,  that  the  general  cha* 
meter  of  the  Plaintiff  is  put  in  issue ;  for  the  evidence 
to  support  the  Defendant's  plea  must  be  special". 

We  have  therefore  in  that  case  (continued  his 
Lordship)  which  was  well  considered,  and  solemnly 
determined  upon  a  writ  of  error,  an  authority  that 
such  general  pleas  are  not  sufficient  (ja). 

Then  it  was  said,  that  if  the  Defendant  had  no 
ngfat  to  plead  a  justification  in  such  general  and 
indefinite  terms  in  bar  of  the  action,  he  might  still 
give  evidence  to  the  same  effect,  under  the  general 
issue  in  mitigation  of  damages ; — in  other  words — 
although  you  cannot  plead  it  to  avoid  damages  be- 
ing given  against  you,  you  may  give  it  in  evidence 
in  order  to  diminish  them.  Now  I  take  upon  my- 
self to  deny  all  that.  There  exists  no  such  dis- 
tinction in  law :  and  I  hold  that  you  can  no  more 
be  permitted  to  give  particular  or  general  evidence 
of  that  nature  in  mitigation  of  damages,  than  to 
plead  it  in  bar  of  the  action }  and  for  the  same  ob- 
vious reason,  viz.  that  the  plaintiff  cannot  come 
prepared  to  meet  it.     It  would  be  to  allow  persons 

(a)  £t  vide  Morris  v.  Langdak,  2  Bos.  and  Pull.  284. 
.    >  to 
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1829.  to  slander  others  more  effectually  and  diffiisely  iii 

joiiBf  Courts  of  Justice,  under  pretence  of  mitigating 

snTBMf.  damages,  for  slander  cast  on  them  in  other  places. 
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I  vfill  now  make  some  further  observations  on 
the  pleadings  in  this  case ; — and  first  of  the  declara^ 
tion.  Grentlemen  who  draw  declarations,  ought  in 
all  cases  to  attend  particularly  to  the  evidence  by 
which  they  are  to  support  them^  and  to  frame  the 
several  counts  according  to  the  nature  of  the  par< 
tidiilar  case.  They  would  not  then  introduce  any 
unnecessary  averments  which  serve  no  other  pur- 
pose than  to  entangle  the  cause  and  perplex  the 
Judge  lirhose  duty  it  may  be  to  try  it.  This  de- 
claration might  have  been  drawn  in  such  a  way,  as 
to  have  required  no  otiver  evidence  to  support  the 
case  at  the  trial,  than  the  mere  production  and 
proof  of  the  publication  of  the  libel  itself. 

I  have  seen  indictments  and  declarations  drawn 
by  the  ablest  pleaders^  and  particularly,  amongst 
others,  by  Mr.  Wallace^  heretofore  Attomey-Gene* 
ralj  who  was  as  conversant  in  the  principles  of  the 
common  law,  and  as  skilled  in  the  science  of  plead- 
ing as  any  man :  and  he  sanctioned  the  mode  of 
pleading  I  'shall  mention.  If  this  declaration  had 
stated — that  the  Defendant  published  a  libel  of  and 
concerning  the  Plaintiff,  &c.  imputing  to  the  Plain- 
tiff certain  practices^  by  him,  in  the  libel  supposed 
to  have  been  committed  by  the  Plaintiff  acting  in 
his  character  of  an  attorney }  and  of  and  concern- 
ing certain  actions  therein  supposed  to  haye  been 
brought  by  him — it  would  have  rendered  no  other 


TRINITY  TKMi,   S   GEO.   IV.  277 

evidence  necessary,  than  proof  of  the  publication       1822. 

of  the  libel,  which,  on  being  produced  to  the  jury,       jones 

irould  have  made  out  the  Plaintiff's  case.     At  first     STEVENg. 

glance  it  might  be  thought  that  the  word  **  sup-      wood,B. 

posed'*  was  too  indefinite ;  but,  when  we  consider 

that  it  is  not  incumbent  on  the  ^Plaintiff  to  prove 

what  the  Defendant  makes  the  foundation  of  his 

libel ;  but  on  the  Defendant^  who  is  to  justify  it  (if 

he  can),  it  is  sufficient  to  state  what  the  Defendant 

has  allied  or  supposed ;  for  it  is  not  the  less  a 

libel  if  the  supposition  be  false  or  not  proved.     Of 

late.  Courts  in  order  to  get  over  these  positive  iu" 

troductory  averments,  have  held,  and  very  properly, 

that  the  libel  itself  is  proof  of  them,  if  it  goes  to 

the  length  of  stating  what  is  positively  averred,  or 

so  fiur  as  it  does  go. 

I  am  also  of  opinion^  that  every  one  of  the  spe« 
cial  pleas,  by  way  of  justification,  which  the  De* 
fendant  has  pleaded,  is  bad :  and  I  say  that  it  was 
the  duty  of  the  Plaintiff's  counsel  to  have  demurred 
to  them.  If  they  had  been  demurred  to,  I  can 
have  no  doubt  but  the  Court  would  have  held  them 
^  to  be  bad;  in  which  case,  the  record  would 
have  gone  down  to  trial  on  the  general  issue :  and, 
if  the  declaration  had  been  framed  as  I  have  sug- 
gested, the  Plaintiff  would  have  had  nothing  to 
prove  but  the  publication  of  the  libel — the  Chief 
Baron  having  properly  rejected  the  general  evi* 
dence  tendered  by  the  Defendant's  counsel. 

A  I  know  that  some  persons  think,  that  by  demur^- 
M  ^,  the  Plaintiff  would  consequently  admit  the 
▼OL.  XI.  u  truth 
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1823.  truth  of  all  the  slanders  contained  in  these  bad 
pleas.  That  is  quite  an  erroneous  idea.  The 
party  demurring  confesses  nothing,  but  that  which 
is  well  pleaded.  To  illustrate  that — If  the  demur- 
rer is  to  a  declaration  which  is  good  in  point  oi 
law,  and  the  demurrer  is  overruled,  the  allegations 
in  the  declaration  are  admitted,  and  you  have  nc 
occasion  for  fiirther  proof,  but  you  go  on  withou. 
more  to  a  writ  of  inquiry.  If  the  demurrer  is  to  s 
plea  well  pleaded^  and  the  demurrer  is  disallowed 
the  plea  stands  as  a  bar,  without  further  proof  c 
the  &cts.  It  is  quite  absurd  to  suppose,  that  Im 
demurring  to  a  bad  plea  by  way  of  justification,  ii 
an  action  of  libel  or  slander,  you  confess  the  ma^ 
ters  of  the  slander  to  be  true.  That  is  not  the  1^^ 
effect  or  operation  of  a  demurrer.  The  demurr* 
is  no  more  than  saying  that  the  plea  is  impertiner: 
and  the  law  does  not  require  you  to  give  any  a^ 
swer  to  it. 

With  respect  to  other  mischievous  consequenc 
also  well  worthy  of  consideration  arising  from  C2 
sort  of  pleading — I  will  observe,  that  the  efiect 
it  in  the  present  instance  has  been,  that  by  unK 
cessary  averments  in  the  declaration,  and  sufierE: 
these  invalid  pleas  to  remain  on  the  record  wL^ 
out  demurring  to  them,  this  very  cause,  wba« 
would  not  under  judicious  pleadings  have  occupx^ 
two  hours,  lasted  I  am  told  the  whole  day. 

I  am  for  these  reasons  clearly  of  opinion,  tb 
this  rule  must  be  discharged  in  all  its  parts,  up^ 
every  point 
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OaHbow,  JBoron.—- It  but  very  feebly  expresses,      1833. 

Qij  Bentiments  on  the  result  of  the  discussion  of 

this  case,  to  say  that  I  very  cordially  concur  in  all 

that  has  been  this  day  so  ably  said  by  my  Lord 

'JUtf Baron  and  my  Brothers,  in  delivering  the  very 

(ouod  and  learned  judgment  \^hich  we  have  just 

lad  the  benefit  of  hearing  pronounced,  by  each  of 

he  members  of  the  Court  whom  it  is  my  misfortune 

o  have  to  follow,  in  the  few  words  which  I  think 

t  necessary  to  add  on  so  very  important  an  occa-> 

ion.    The  very  luminous  and  elaborate  judgment 

if  my  brother  Wood  in  particular,  I  will  take  the 

iber^  of  saying  has  most  usefully  and  forcibly  il- 

iiBtrated  the  principles  of  a  science  in  which  he 

i«8  long  been  eminently  conversant :  and  has  fur- 

iished  a  valuable  admonition  in  respect  of  its  prac- 

ical  doctrine  to  the  rising  generation  of  lawyers, 

>anded  on  the  best  models,  the  simple  structure  of 

le  pleadings  of  earlier  times,  as  drawn  with  good 

nse  and  sound  discretion  by  plain  matter-of-fact 

;n,  unencumbered  with  useless  and  perplexing 

^tions.   Such  doctrine  must  have  the  effect,  if 

y  attended  to  and  appreciated,  of  redeeming  our 

)rds  from  the  obloquy  which  has  been  for  some 

?,  perhaps  too  justly,  cast  upon  them.    In  no 

3d  of  the  judicial  life  of  my  learned  Brother, 

le  ever  given  a  judgment  which  will  be  read 

more  satisfaction  and  instruction. 

on  the  first  objection  of  moment  which  occurs, 

ie  Plaintiff  was  not  entitled  to  be  considered 

omey,  I  oan  only  say,  as  has  been  already  ob- 

,  that  notwithstanding  his  non-compliance 

u  2  with 
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1823.  with  the  provision  of  the  act  of  parliament  on 
which  the  objection  is  founded,  he  was  nevertheless 
still  an  Attorney :  and  that  there  is  nothing  in  the 
statute  which  prevents  him  from  suing  a  slanderer 
for  damage  sustained  by  him  in  his  business  of  an 
Attorney.  I  should,  ibr  one,  require  an  express 
provision  to  that  effect,  to  exclude  him  from  thus 
seeking  redress  in  such  a  case*  The  argument 
used  in  support  of  the  objection  really  amounts  to 
this,  that  the  legislature  allows  uncertificated  At- 
torneys to  be  libelled  with  impunity.  TTiere  may 
be,  and  are  many  very  respectable  Attorneys  who 
do  not  every  year  take  out  and  enroll  their  certifi- 
cates; and  even  where  Attorneys  practice  ill^ally 
without  certificates  enrolled,  the  proceedings  are 
not  void  because  they  are  still  Attorneys,  and  as 
such  are  subject  to  penalties. 

The  objection  founded  on  there  having  been  no 
proof  of  three  actions  having  been  brought,  has 
been  well  disposed  of  by  my  Brother  Wood.  There 
is  therefore  clearly  no  ground  for  a  nonsuit,  and 
thus  we  get  rid  of  the  first  branch  of  the  applica- 
tion. 

We  then  come  to  what  we  must  consider,  after 
the  authorities  which  we  have  been  referred  to  in 
support  of  it,  a  question  of  much  importance,  raised^ 
by  the  objection  on  which  the  motion  for  a  new^ 
trial  has  been  founded. 

For  my  own  part,  I  never  had  but  one  opinioi^ 
on  that  subject.    That  such  evidence  should  be  ad^ 

mittei^ 
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mitted  on  the  plea  of  the  general  issue  in  pretence     ^  l^Q^ 
of  mitigating  damages,  seems  to  me  to  be  really 
quite  absurd.     The  very  able  reasoning  of  the 
Judges  who  delivered  their  opinions  in  the  case  of 
J* Anson  v.  Stuart j  is  quite  conclusive  on  the  point 
of  the  total  inadmissibility  of  evidence  of  bad  cha- 
racter, even  in  respect  of  a  particular  charge.     In 
this  case  the  evidence  proposed,  was  general  evi- 
dence of  the  Plaintiff's  bad  character,  in  the  practice 
of*  his  profession  and  business  of  an  Attorney. 
Now  if  there  could  possibly  be  any  class  of  men  to 
Inborn  good  fame  and  fair  character — which  is  be- 
yond price  to  all  men — ^be  of  more  value  than  to 
others,  it  is  so  in  an  especial  manner  to  men  en- 
gaged in  the  practice  of  the  profession  of  the  law. 
Iliey  are  undoubtedly  sometimes  called  on  to  ad- 
minister to  the  bad  passions  of  mankind,  and  ob« 
loquy  when  cast  on  them  finds  a  readier  ear,  be- 
cause there  are  many  amongst  the  public  who  are 
predisposed  to  entertain  very  much  disaffection  to^ 
Wards  all  who  exercise  the  business  of  an  Attorney, 
and  there  certainly  are,  it  must  be  admitted  some 
amongst  them,  whose  conduct  does  not  tend  much 
to  discourage  that  feeling  to  their  prejudice.     The 
more  therefore  do  such  practitioners  as  deserve  it, 
by  conducting  themselves  with  honor  and  integrity, 
i^equire  to  be  protected  in  their  good  name  and 
'ame.    It  would  be  no  difficult  matter  I  fear,  for 
an  angry  man  who  libels  an  Attorney,  to  find  many 
persons  who  would  be  ready  to  come  forward  in 
support  of  his  defence  of  general  bad  character  to 
an  action  brought  against  him,  and  to  swear  that 
^e  Plaintiff  was  a  man  of  general  bad  character  in 
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his  profession,  some  of  whom  perhaps  might  consc 
entiously  think  so,  from  having  heard  rumours 
his  prejudice,  from  clients  who  might  have  bei 
unjustly  disappointed  in  the  result  of  their  litig 
tion.  Can  it  be  right  then,  that  such  evident 
should  be  held  to  be  admissible  against  a  man  who 
obliged  either  to  sue,or  suffer  an  unfounded  calumn; 
I  join  most  readily  in  the  hope  that  that  never  w 
be  considered  to  be  the  Law  of  England.  If  ev 
it  should,  the  libeller  will  become  a  much  mo 
general  character  than  we  find  him  now ;  for  he  w 
derive  protection,  and  impunity  from  the  apprehc 
fiion  and  dread,  with  which  the  object  of  his  mali 
would  naturally  be  possessed,  of  resorting  for  i 
dress  to  Courts  of  Justice,  to  vindicate  his  nan 
where  it  would  be  permitted  to  the  Defendant 
bring  forward  testimony  of  general  bad  characb 
which  from  its  nature  it  would  be  impossible  to  d 
prove ;  whereby  they  in  efiect  become  the  mea 
of  putting  the  libels  of  which  they  complain  on  t 
records  of  the  Courts,  and  giving  a  wider  circu 
tion  to  the  calumnies  contained  in  them,  with  t 
additional  matter  made  the  ground  work  of  a  c 
fence.  It  ought  to  be  allowed  to  all  well  conduct 
men,  to  come  to  Courts  of  Justice  to  clear  tb< 
character  from  aspersions,  without  fear  or  drei 
as  a  place  to  which  they  may  safely  and  therefi 
cheerfully  resort  to  re-establish  their  reputation. 

Rule  discharged. 


♦^*  After  Judgment  had  been  delivered  in  ti 
case,  Mr.  Baron  Wood^  who  had  much  impress 
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the  rest  of  the  Court  by  the  zealous  and  able  man-  1823. 
ner  in  which  he  had  given  his  opinion,  and  the 
learning  which  he  had  displayed  in  his  reasoning 
on  the  several  points  which  were  made,  had  the 
honour  to  be  gratified  by  the  tribute  of  a  singular 
compliment  paid  to  him  by  the  Court. 

The  laord  Chief  Baron^  on  the  conclusion  of  Mr. 
Baron  Garrow^s  judgment,  rose  from  his  seat,  and, 
addressing  Mr.  Baron  Woodf  publicly  congratu- 
lated the  venerable  Judge  on  the  unimpaired  vi- 
gour of  intellect,  and  unabated  learning,  which  he 
had  evinced  this  day  in  the  discharge  of  his  high 
duties.     His  Lordship  then  expressed  the  thanks  of 
himself  and  his  Brothers,  to  the  learned  Baron,  for 
the  very  effective  and  decisive  part  that  he  had 
taken  in  the  determination  of  the  important  ques- 
tions raised  by  the  objections  which  had  been  the 
subject-matter  of  the  argument  on  this  Rule. 


The 


182a- 


W'WS.' 


lAl.*' 


^.KE"^'*' 


the 


oBew™ 


,ue5tto" 


,«,edby»»"_,ial'«i'<^" 


BteC" 


.vn>e* 


Aet 


,  Irei 


Jowl.' 


>*=^'°!l»a.4 


rilUfc  'V" 
,ose4 


'^^^^^f^r;^-'" 


o«*jr> 


I 


^.■i3^'5S-=r.«= 


=-';---;:„  -KssriWi-J^ 


.34. 


,i,W.' 


ftCCW 


aw* 


«v,.**"-«_^^,.  Ml.  <■•  ?:««»- 


,l\ll«' ' 


,  sW»''" 


M'Kbnzxb. 


TRINITY  TERMy  8  GEO.   lY.  285 

GrffoeSj  being  an  officer  of  Excise,  did,  between  ^822. 
the  first  day  of  January  1 801 ,  and  the  day  of  exhi-  The  Attor- 
biting  the  information  (the  sixth  of  July  1801),  \^v. 
to  wit,  at  Westmiwter^  &c.  seize  to  the  use  qf  his 
said  Majesty,  ^%  forfeited^  a  large  quantity,  to  wit, 
one  hundred  and  twenty  gallons  of  spirits,  toge- 
ther with  a  certain  cask  containing  the  same.  For 
that  the  said  spirits  being  British  spirits^  and  not 
king  rano  or  unrectified  spirits  j  or  spirits  qfxvine, 
which  had  been  lawfully  received  by  permit  ac- 
cording to  the  directions  of  a  certain  act  of  par- 
liament made  and  passed  in  the  twenty-sixth  year 
of  the  reign  of  his  said  Majesty,  and  in  the  third 
session  of  the  sixteenth  parliament  of  Great  Bri" 
lairij  intitled,  ^^  An  Act  to  discontinue  for  a  li- 
"  mited  time,  the  payment  of  the  duties  upon  low 
^' wines  and  spirits  for  home  consumption,  and 
^  for  granting  and  securing  the  due  payment  of 
'^  other  duties  in  lieu  thereof,  and  for  the  better  re- 
^'gulation  of  the  making  and  vending  British  Spi- 
*^  rits,  and  for  discontinuing  for  a  limited  time  cer- 
'^  tain  imposts  and  duties  upon  rum  and  spirits  im- 
"  ported  from  the  West  Indies^**  or  of  an  act  pass- 
ed in  the  same  session  of  Parliament,  intitled,  ^^  An 

'  the  leieral  duties  payable  in  Scotland  upon  low  Wines  and  Spi<^ 
'  riu,  and  upon  Worts>  Wasb^^nd  otber  Liquors  there  used  in  the 
'disUliation  of  Spirits,  and  for  granting  to  bi&^  Majesty  otber 
'  duties  in  lieu  tbereoQ  or  any  mixture  of  Briiish  Spirits  witb 
'  foreign  Spirits,  sball  be  found  in  tbe  custody  of  any  dealer  or 
'  dealers  in  Spirits,  not  being  a  rectifier  or  compounder  of  JB/*t- 
''><&  Spirits,  exceeding  the  strength  qf  one  in  eight  under  hy- 
'  ^ffmeter  proof,  tbe  same,  together  witb  tbe  casks  and  vessels 
'  containing  tbe  same,  sball  be  forfeited  and  lost,  and  sball  and 
*  n»ybe  seized  by  any  officer  or  officers  of  Excise/  ** 

**  Act 
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1822.  <<  Act  to  discontmue  (in  the  same  manner)  the  dutie 
The  ArroR-  ^^  payable  in  Scotland  upon  low  wines  and  spirits 
WEY-  BNBRAL  ^^  ^^  j  upon  worts,  wash,  and  other  liquors  then 
M'KsNKiB.  ,c  ^g^^  j^  jjj^  distillation  of  spirits,  and  for  grantin| 
^^  to  his  Majesty  other  duties  in  lieu  thereof/'  weri 
then  and  there,  to  wit,  on  the  said  sixth  day  of  Ju^ 
(1801),  to  wit,  at  Westminster  aforesaid,  found  ii 
the  custody  of  one  Andrew  John  Mackenzie^  h< 
then  and  there  being  a  Dealer  in  spirits^  and  noi 
then  being  a  Rectifier  or  compounder  of  BriHsl 
spirits  exceeding  the  strength  qf  one  in  eight  undei 
hydrometer  proofs  that  is  to  say,  of  the  strengtl 
of  one  to  four  over  hydrometer  proof,  contrar] 
to  the  form  of  the  statute  in  that  case  made  anc 
provided ;  whereby,  and  by  force  of  the  statute 
in  that  case  made  and  provided,  the  said  Britis) 
spirits  so  seized  as  aforesaid,  together  with  the  aaic 
casks  containing  the  same,  then  and  there  became 
forfeited,  and  liable  to  be  seized  by  any  officer  oj 
officers  of  excise. 

The  fourth  count  stated  that  the  said  spirits  nol 
being  raw  or  unrectified  spirits,  or  spirits  of  wine 
which  had  been  lawfully  received  by  permit  ae 
cording  to  the  same  acts  of  parliament,  and  th< 
same  spirits  having  been  after  the  1st  day  of  Ja 
nuary  1801,  and  before  the  said  6th  day  of  July 
distilled  and  made  in  Ireland^  and  imported  Jran 
thence  into  Great  Britain^  were  then  and  there  foum 
in  the  custody  of  the  Defendant,  then  and  then 
being  a  dealer  in  spirits,  and  not  being,  &c.  [[con 
eluding  as  in  the  first  count]. 

The  Defendant  pleaded  as  to  the  first,  second 

anc 


TRINITY  TERM,   3  GEO.   IT.  887 

and  third  counts  of  the  information^  that  the  said       ^^^' 
spirits,  in  those  counts  respectively  mentioned  to   The  attor- 

llEY*OENfe.KA& 

have  been  found  in  his  custody,  were  not  British         «. 
spirits  in   manner  and   form  as  therein  alleged 
[concluding  to  the  country 3:  and  as  to  the  fourth, 
fifth,  and  last  counts  of  the  said  information,  that 
the  said  spirits  in  those  counts  respectively  men- 
tioned, were  distilled  and  made  in  Ireland  after 
Me  1st  day  of  January  1801,  and  imported  Jrom 
whence  into  Great  Britain  in  manner  and  form  as  is 
above  in  the  said  information  alleged,  and  that  upon 
the  importation  of  the  same  into  Great  Britain  from 
Ireland^  the  duty  required  by  law  in  that  behalf 
liad  been  and  was  paid,  to  wit,  at  Westminster^  &c. 
as  he  was  ready  to  verify ;  Wherefore  he  prayed 
judgment,  and  that  the  hands  of  the  King  might 
be  amoved  from  the  said  spirits,  &c.  in  the  fourth, 
fiflh,and  last  counts  of  the  information  mentioned, 
and  that  he  might  be  restored  to  the  possession  of 
the  same,  &c. 

The  Attorney  General  joined  issue  on  the  three 
first  counts,  and  demurred  to  the  three  last. 

On  the  trial  of  the  issues,  the  jury  found  spe- 
cially as  to  the  spirits  in  the  Jirsty  second  and  third 
counts  of  the  Information,  that  such  spirits  were 
distilled  and  made  in  Ireland  and  imported  from 
thence  into  tJiat  part  of  Great  Britain  called  Eng*- 
land,  between  thejirst  o/' January  1801,  and  the 
time  of  the  seizure  thereof  in  the  Information  men- 
tioned*   And  they  found  that  upon  the  Importa* 
tion  into  England  from  Ireland^  the  duties  requir- 
ed 


mey-Obneral 

V, 

M'Kenzib. 
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1823.  ed  by  law  in  that  behalf  were  paid,  finding  the 
nnbTAiT^-  seizure,  &c.  &c.  and  that  the  spirits  in  these  counts 
mentioned,  were  at  the  time  of  the  seizure  in 
quantity  and  quality  as  stated  in  the  Information : 
— ^referring  the  question  to  the  Court  whether  the 
Spirits  in  the  said  counts  respectively  mentioned  to 
have  been  so  found  in  the  custody  of  the  Defend- 
ant, were  British  Spirits  in  manner  and  form,  &c. 

FridMf,  The  question  came  on  for  argument  this  day, 

when 

Walton  argued  it  on  the  part  of  the  Crown,  and 

Tindal  for  the  Defendant. 

After  the  argument  the  case  stood  over  to  an- 
other day  that  the  question  might  be  again  argued : 
and  now 

The  Attorney-General  was  heard  in  support  of 
the  Information,  and 

Shadwelly  contr^. 

Friday,  Ou  the  part  of  the  Crown,  this  question  was 

Jkm  «i.  submitted  to  be  one  of  very  great  importance  as  it 
respects  the  spirit  trade  and  the  Revenue  of  Ex- 
cise both  in  England  and  Ireland^  and  it  was  put 
as  being  in  efiect  whether  in  point  of  Law  Irish 
spirits,  having  paid  the  duty  in  Ireland  were  made 
liable  by  the  Act  of  Union,  to  a  fiirther  counter- 
vailing duty  when  imported  into  this  country  as 

being 
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being  British  spirits.   That  point  it  was  said  would  ^823. 

depend  mainly  upon  the  true'  construction  of  the  TheArroR- 

statute  passed  for  the  Union  of  the  two  countries,  «." 

aided  by  the  construction  of  other  statutes  as  con-  *"*"* 
nected  with  the  subject-matter  of  the  question,  and  Argument  for 
its  determination  would  dispose  at  once  both  of 
the  demurrer  and  the  special  verdict. 

The  circumstance  of  the  seizure  in  question 
having  taken  place  very  shortly  after  that  Act 
passed,  it  was  observed,  had  very  considerably 
narrowed  the  point  raised  for  the  opinion  of  the 
Court. 


The  Court  were  first  referred  to  the  Excise  re- 
gulations which  existed  by  law  in  this  country, 
with  respect  to  the  trade  in  spirits  at  the  time 
when  the  Act  of  Union  was  passed.    Until  that 
period,  spirits  which  were  permitted  to  be  imported 
into  this  country  for  home  consumption,  were  of 
two  kinds  only,  Foreign  spirits,  or  such  as  were 
manu&ctured  out  of  this  country,  and  British  spi- 
rits, or  such  as  were  manufactured  in  it.    Foreign 
spirits  were  subjected,  in  order  to  protect  the  home 
trade,  to  a  higher  rate  of  duty,  and  also  to  differ- 
ent regulations  from  spirits  manufactured  in  Eng^ 
land.     Foreign  spirits,  besides  being  subjected  to 
a.  higher  duty,  could  only  be  imported  of  a  certain 
strength.    The  duty,  however,  in  all  cases  both 
Upon  Foreign  and  Home-made  spirits  was,  and  still 
18,  calculated,  not  according  to  the  strength  of  the 
spirits,  but  according  to  the  quantity,  which  was 

noticed 
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1833.  ed  by  law  in  that  behalf  were  paid,  finding  the 
The  attor.  seizure,  &c.  &c.  and  that  the  spirits  in  these  counts 
mentioned,  were  at  the  time  of  the  seizure  in 
quantity  and  quality  as  stated  in  the  Information : 
— ^referring  the  question  to  the  Court  whether  the 
Spirits  ih  the  said  counts  respectively  mentioned  to 
have  been  so  found  in  the  custody  of  the  Defend- 
ant, were  British  Spirits  in  manner  and  form,  &c. 

FridMf,  The  question  came  on  for  argument  this  day, 

when 

Walton  argued  it  on  the  part  of  the  Crown,  and 

Tindal  for  the  Defendant 

After  the  argument  the  case  stood  over  to  an- 
other day  that  the  question  might  be  again  argued : 
and  now 

The  Attorney-General  was  heard  in  support  of 
the  Information,  and 

Shadwellj  contr^. 

Friday,  Ou  the  part  of  the  Crown,  this  question  was 

jkm  «i.  submitted  to  be  one  of  very  great  importance  as  it 
respects  the  spirit  trade  and  the  Revenue  of  £x* 
cise  both  in  England  and  Ireland^  and  it  was^  put 
as  being  in  efiect  whether  in  point  of  Law  Irish 
spirits,  having  paid  the  duty  in  Ireland  were  made 
liable  by  the  Act  of  Union,  to  a  further  counter- 
vailing  duty  when  imported. into  this  country  as 

being 
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being  BriUsh  spirits.   That  point  it  was  said  would  ^8^- 

depend  mainly  upon  the  true'  construction  of  the  TheArroR- 

statute  passed  for  the  Union  of  the  two  countries,  *." 

aided  by  the  construction  of  other  statutes  as  con-  ""'"* 

nected  with  the  subject-matter  of  the  question,  and  Argument  for 
its  determination  would  dispose  at  once  both  of 
the  demurrer  and  the  special  verdict. 

The  circumstance  of  the  seizure  in  question 
having  taken  place  very  shortly  after  that  Act 
passed,  it  was  observed,  had  very  considerably 
narrowed  the  point  raised  for  the  opinion  of  the 

Court 

The  Court  were  first  referred  to  the  Excise  re- 
gulations which  existed  by  law  in  this  country, 
with  respect  to  the  trade  in  spirits  at  the  time 
when  the  Act  of  Union  was  passed.  Until  that 
period,  spirits  which  were  permitted  to  be  imported 
into  this  country  for  home  consumption,  were  of 
two  kinds  only,  Foreign  spirits,  or  such  as  were 
manufactured  out  of  this  country,  and  British  spi- 
rits, or  such  as  were  manufactured  in  it.  Foreign 
spirits  were  subjected,  in  order  to  protect  the  home 
trade,  to  a  higher  rate  of  duty,  and  also  to  differ- 
ent regulations  from  spirits  manufactured  in  Eng^ 
^d.  Foreign  spirits,  besides  being  subjected  to 
a  higher  duty,  could  only  be  imported  of  a  certain 
rtrength.  The  duty,  however,  in  all  cases  both 
upon  Foreign  and  Home-made  spirits  was,  and  still 
is,  calculated,  not  according  to  the  strength  of  the 
^irits,  but  according  to  Uie  quantity,  which  was 

noticed 
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1823.      nine  over  hydrometer  proof,  being  :  liable  to  the 

^^'^^^^^   same  rate  of  duty  implosed  upon  Foreign  spirits  at 

msy-obnbrai.  proof,  ^hich  was  a  duty  of  8^.  Id.  per  gallon  :  and 

M'Kkmub.    if  they  came  to  this  country  of  a  higher  strength 

Argmnent  for  than  proof,  which  was  ascertained  by  the  hydrome- 

the  Crown.      ^^^  ^y^^  number  of  gallons  upon  which  they  were 

to  pay  duty,  was  calculated  according  to  what  the 
quantity  ought  to  have  been,  if  reduced  to  proof. 
Thus  the  quality  of  the  spirit  is  the  only  criterion 
of  the  quantity  upon  which  the  duty  is  to  be  paid. 
JmA  spirits  were  subject  to  all  the  regulations  and 
impositions  made  with  respect  to  Foreign  spirits, 
until  the  time  of  the  Union. 

Upon  the  treaty  previous  to  the  Act  of  Union, 
the  commercial  intercourse  between  the  two  coun- 
tries became  a  most  material  point  of  considera- 
tion ;  and  by  one  of  the  Articles  of  the  Union,  it 
was  stipulated  between  the  two  countries,  that  the 
commodities  of  both,  should,  in  each,  be  placed 
upon  an  equal  footing  in  respect  of  the  advantages 
which  each  possessed  before  the  Union,  recipro* 
cally ;  that  the  Irish  commodities  when  brought 
into  this  country,  should,  for  the  purposes  of  trade, 
be  considered  as  commodities  manu&ctured  here, 
coming  into  market  with  the  same  advantages,  and 
should  be  subject  to  the  same  regulations  as  Eng" 
Ush  commodities.  For  that  purpose,  it  is  by  the 
6th  Article  of  the  Act  of  Union,  the  S9th  and  40th 
of  the  late  King,  stipulated,  "  That  his  Majesty's 
subjects  of  Great  Britain  2Lnd  Ireland^  shall,  from 
and  after  the  1st  day  of  January  1801,  be  entitled 
to  the  same  privileges,  and  be  on  the  same  footing 
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as  to  enc6tiragement8  and  bounties  on  the  like  atti-       1823- 
cles  being  the  growth,  produce,  or  manufacture  of  The  attob. 
either  countryrespectively,  and  generally  in  respect  ^^^'  p!^ 
of  trade  and  navigation  in  all  ports  and  places  in    ^*  "***"' 
the  United  Kingdom  and  its  dependencies  j  and  ^^^^  ^**' 
that  in  all  treaties  made  by  his  Majesty , his  heirs  and 
successors,  with   any  Foreign  Power,  his  Majesty's 
subjects  of  Ireland  shall  have  the  same  privilege, 
aod  be  on  the  same  footing,  as  his  Majesty^s  sub- 
jects of  Great  Britain.** 

In  order  to  place  the  different  commodities  upon 
the  same  footing  in  each  country,  it  was  necessary 
that  countervailing  duties,  as  they  were  called, 
should  be  established,  as  for  instance,  in  this  case, 
upon  Spirits.  Spirits  made  in  Ireland^  were  liable 
to  less  duty  in  Ireland  thsm  spirits  made  in  England 
were  in  England^  therefore,  the  Legislature  to  put 
them  upon  a  footing  when  Irish  spirits  came  to 
England^  must  necessarily  lay  on  such  a  counter- 
vailiDg  duty  as  should  make  the  whole  duty  on  Irish 
spirits,  equivalent  to  the  duty  paid  on  English 
spirits.  It  is  therefore  stipulated  ^^  that  all  arti- 
cles, the  growth,  produce,  or  manufacture  of  either 
country  (not  hereinafter  enumerated  as  subject  to 
specific  duties)  " — there  were  some  articles  which 
it  was  thought  right  to  say  should  be  subject  to 
specific  duties — ^^  shall,  from  thenceforth,  be  im- 
ported into  each  country  from  the  other,  free  from 
dutjr,  other  than  such  countervailing  duties  on  the 
several  articles  enumerated  in  the  schedule,  num- 
^  One  A.  and  B*  hereunto  annexed  as  are  therein 
Reified,  or  to  such  other  countervailing  duties  as 

VOL.  XI.  X  shall 
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1823.       shall  hereafter  be  imposed  by  the  Parliament  of  the 

The  ArroR-    United  Kingdom,  in  the  manner  hereinafter  provid- 
mby-Obneral  ^j  ^  ^^ J  ^j^^^  £.^^  ^jj^  period  of  twenty  years  from 

m'Kbnub.    ji^^  Union,  the  articles  enumerated  in  the  Sche- 

Argument  for  dulc,  number  Two,  hereunto  annexed,  shall  be  sub- 

ject  on  importation  into  each  country  from  the 

other,  to  the  duties  specified  in  the  said  Schedule, 

number  Two/* 

By  another  part  of  the  same  article,  it  was  pro- 
vided, that  any  articles  of  the  growth,  produce,  or 
manufacture  of  either  country  which  are  or  may 
be  subject  to  internal  duty,  or  to  duty  on  the 
materials  of  which  they  are  composed,  may  be 
made  subject  on  their  importation  into  each  coun- 
try respectively  from  the  other,  to  such  counter- 
vailing duty  as  shall  appear  to  be  just  and  reason- 
able in  respect  of  such  internal  duty  or  duties  on 
the  materials ;  and  that  for  the  said  purposes,  the 
articles  specified  in  the  said  Schedule,  number  One 
A.  and  B.  shall  be  subject  to  the  duties  set  forth 
therein,  liable  to  be  taken  off,  diminished,  or  in- 
creased, in  the  manner  herein  specified,  and  that 
upon  the  export  of  the  said  articles  from  each 
country  to  the  other  respectively,  a  drawback  shall 
be  given  equal  in  amount  to  the  countervailing 
duty  payable  on  such  articles  on  the  import  thereof 
into  the  same  country  from  the  other,  and  that  in 
like  manner  in  future,  it  shall  be  competent  to  the 
United  Parliament,  to  impose  any  new  or  additional 
countervailing  duties,  or  to  take  off  or  diminish 
such  existing  countervailing  duties  as  may  appear 
on  like  principles  to  be  just  and  reasonable,  in 
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respect  of  any  future  or  additional  internal  duty       ^822. 
on  any  article  of  the  growth,  produce,'  or  manu-    The  attor- 
racture  of  either  country.  «. 

M^Kbnzib. 

By  the  eighth  Article  of  the  Act  of  Union,  Argnmcnt  for 
it  is  provided,  "  that  all  the  existing  Laws  in  both  ^«  Crown. 
Kingdoms  shall  remain  in  force."  Thus  it  was  urged, 
spirits  being  liable  to  a  less  duty  in  Ireland  than  in 
England^  in  order  to  place  spirits  made  in  Ireland 
vrhen  imported  into  this  country,  upon  the  same 
footing,  and  to  enable  them  to  come  into  the  mar- 
ket upon  the  same  terms,  there  was  a  countervail- 
ing duty  imposed,  in  language  not  to  be  misunder- 
stood.    That  principle  of  equalization,  it  was  said, 
has  been  acted  upon  by  the  Excise,  as  the  acknow- 
ledged basis  of  the   law.    The  words  of  the  Ar- 
ticle in  the  Schedule  (which  must  be  considered  as 
notice  to  Ireland)  are  : — 
*^  Spirits,  British^  for  every  gallon,  English 
"  wine  measure,  of  spirits,  aqtui  viUe^  or 
^*  strong  waters,  which  shall  be  distilled  orw.  d. 
<<  madein/r^/amf,andimportedatastrengthr^  U 
'^  not  exceeding  one  to  ten  over  hydrome- 
**  ter  proof 

"  Note^-^piriU  above  the  strength  of  one  to  ten  will  be 
''  charged  in  proportion,  and  on  sweetened  or  compounded  spi- 
"  rits,  the  duty  will  be  computed  upon  the  highest  degree  of 
"  itreiigtby  at  which  such  spirits  can  be  mtlde" 

That  provision  was  explained  to  be  intended  to 
fix  the  strength  of  sweetened  spirits ;  the  strength 
of  one  to  ten,  is  thereby  made  the  criterion  of  the 
quantity  of  water  the  distiller  must  add  to  the 
^irits  before  he  can  send  them  to  the  rectifier,  and 
ther^re  he  is  chargeable  with  that  quantity,  as- 

X  2  certaining 
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1822.       certaining  by  the  strength  of  it,  which  the  hydro- 

The  ArroR-    mister  marks,  the  quantity  of  spirit  to  be  made. 

HBY-  Bw«»A    g^  ^g  ^Q  jj^g  Irish  spirits  which  are  made  English 

spirits  by  this  Act:  but  as  the  sweetening  and 
ATgiiment  for  compounding  spirits  baffle  the  hydrometer,  spirits 

the  Crown*  i»/»i  /»i  t  • 

so  quauned  are  fixed  at  the  maximum. 

It  was  submitted  that  it  would  be  very  material 
upon  this  question,  to  consider  what  was  the  na- 
ture of  the  contract  between  the  two  countries, 
which  would  be  found  to  be  a  complete  mutuality 
and  reciprocity  of  advantage  in  trade  as  to  the 
manufactures  of  both,  Ireland  could  not  compete 
with  England  in  the  English  market  because  Irish 
•  spirits  were  subjected  to  the  higher  rate  of  duty  at 

which  Foreign  Spirits  were  charged.  The  Irish 
therefore  required  to  be  enabled  to  bring  spirits 
into  the  English  market.  Great  Britain  assenting  to 
that,  the  Irish  spirits  must  be  considered  as  being 
allowed  to  be  brought  into  the  British  market  up- 
on the  same  terms  precisely  as  British  spirits  in 
all  respects,  and  to  have  the  same  benefit  but  not 
a  greater  advantage.  Irish  spirits  were  therefore 
for  the  future  to  be  considered  as  British  spirits: 
ceasing  to  be  deemed  foreign  spirits,  and  becom- 
ing British^  they  might  therefore  come  into  the 
British  market  in  competition  with  British  spirits, 
and  upon  the  same  terms  freed  from  the  restric- 
tions imposed  on  foreign  spirits.  That  contract, 
it  was  urged,  must  be  construed  in  this  Court,  as 
if  it  had  been  entered  into  between  individuals ; 
and  the.  Court  must  look  to  what  was  the  spirit 
and  intention  of  the  parties  to  the  contract,  and  in 
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that  view  there  was  no  pretence  for  saying  that       1822. 
Ireland  after  the  Act  of  Union,  was  to  have  an  ad-     The  attor- 
vantage  over  this  country,   by  being  entitled  to  ^^^'  ^^^'^^^ 
bring  their  spirits  here  of  a  strength  beyond  that    ^**^^''"^- 
limited  by  Law  as  to  British  spirits,  and  not  be  sub-  Argument  for 
ject  to  any  regulation  affecting  British  spirits.  Such 
a  construction  would  require  strong  and  decisive 
words  in  the  Act  of  Union,  for  it  would  affect  the 
destruction  of  the  trade  in  British  spirits,  which 
never  could  have  been  the  intention  of  the  Legis- 
lature.    It  was  contended,  therefore,  to  be  quite 
clear  that  it  was  intended  that  Irish  spirits  which 
had  paid  in  Ireland  a  small  duty,  were  required  to 
pay  in  England  a   further   countervailing   duty, 
making  the  whole  amount  equivalent  to  that  paid 
in  England  on  English  spirits,  in  order  to  put 
them  both  in  the  market  upon  an  equal  footing 
with  each  other ;  British  spirits  having  paid  a  duty 
equal  to  the  Irish  duty  and   the   countervailing 
duty.    When  the  Irish  merchants  have  paid  the 
countervailing   duty  on  importation,  their  spirits 
then  become  British  spirits,  subject  to  the  same 
duty  and  to  every  regulation  to  which  British  spi- 
rits are  liable. 

The  absurd  consequence  of  a  different  construc- 
tion, it  was  urged,  would  be  to  exclude  by  an  over- 
sight in  the  framers  of  the  Act  of  Union,  the  En^ 
gSsh  spirits  from  the  English  market ;  because  the 
English  distiller  is  prohibited,  by  the  26th  Geo. 
m.  eh.  73.  sec.  34.,  bringing  them  out  of  a  greater 
strength  than  one  to  eight  under  hydrometer  proof; 
whilst  on  the  contrary,  the  Irish  spirits  not  being 

subject 
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1822.      subject  to  that  provision,  as  not  being   British^ 

TheArron.  Hiight  be  fumished  to  the  dealer  of  a  greater 

hby-gemeral  strength^  without  being  subject  to  seizure — the  De- 

M'Kbiime.    fendant's  argument  being,  that  although  the  Irish 

Argnmentfor  are  Subjected  by  the  Act  of  Union,  to  the  same 

duty  as  British  spirits,  still  inasmuch  as  the  legis- 
lature has  not  repeated  in  the  Act  of  Union  all  the 
regulations  that  apply  to  British  spirits,  and  pro- 
vided that  they  shall  apply  to  Irish  spirits,  Irish 
spirits  are  only  made  British^  in  respect  of  the  cal- 
culation of  the  duty,  and  cease  to  be  so  for  any 
other  purposes. 

Scotch  Spirits,  it  was  stated,  had  always  been  so 
dealt  with  since  the  union  of  that  country  with  En- 

m 

gland^  and  it  was  submitted  that  the  present  ques- 
tion was  not  one  of  duty  merely,  but  of  commercial 
regulation.  It  was  therefore  insisted,  that  accord- 
ing to  the  true  construction,  the  equity,  good  sense, 
intention,  and  spirit  of  the  Act  of  Union,  all  the  sta- 
tutes regarding  the  manufactures  and  commerce  of 
England  are  to  be  taken  as  affecting  the  same  ar- 
ticles ;  the  produce  of  Irelandy  as  the  basis  of  the 
Act  of  Union,  was  obviously  a  mutuality  of  advan- 
tage, and  a  community  of  interests :  and  it  was 
contended  that  judgment,  in  disposing  judicially 
of  this  great  international  question,  must  be  given 
for  the  Crown. 


Argnmeot  for       On  the  part  of  the  Defendant  it  was  urged,  that- 

upon  the  facts  found  in  the  special  verdict,  he  wasa 
entitled  to  the  judgment  of  the  Court  on  the  ques — 
tion  of  law,  which  was  admitted  to  be  one  of  verjs 
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great  importance,  being  the  first  that  had  as  yet  ^J^^ 
arisen  upon  the  construction  of  the  Act  of  Union,  TheAxTOH- 
for  the  determination  of  a  Court  of  Law.  «• 

M^Kenzxb. 

The  question  was  admitted  to  be,  as  stated,  whe-  Ammentfor 
ther  spirits  made  in  Ireland^  and  imported  into  this    *  *°     ^ 
couDtry  subsequently  to  the  Act  of  Union,  and  un- 
der the  provisions  of  that  act,  are,  when  they  arrive- 
in  Englandy  to  be  subject  to  all  the  regulations 
which  relate  to  British  Spirits  properly  so  called ; 
because  if  tJiey  are  not,  they  do  not  Jail  within  the 
26(&  of  Geo.  Ill;  chap.  7S.  and  the  seizure  under 
the  34th  sect,  being  therefore  wrongful,  the  judg- 
ment of  the  Court  must  in  that  case  necessarily  be 
for  the  Defendant. 

It  was  agreed  that  there  was  no  distinction  be- 
tween the  question  arising  upon  the  demurrer  on 
the  record,  and  upon  the  special  verdict ;  because 
the&cts  stated  in  the  special  verdict  were  precisely 
the  same  as  those  admitted  by  the  demurrer,  and 
in  both  it  would  depend  upon  the  legal  construc- 
tion to  be  put  on  the  words  of  the  Act  of  Union. 

The  construction  put  on  the  statute  by  the  Coun- 
sel for  the  Defendant,  was  supported  in  argument, 
first,  by  adverting  to  the  words  of  the  Act  of  Union  : 
^nd  secondly,  by  calling  in  aid,  and  comparing 
subsequent  regulations  in  other  statutes  made  by 
the  legislature  in  pari  materia^  in  order  to  shew 
from  the  sense  in  which  the  words  in  the  Act  of 
Union  must  necessarily  have  been  used,  with  refer- 
ence to  the  question,  that  the  construction  of  the 

statute 
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IttKL       Statute  contended  for  on  the  part  of  the  Defends 
TiM attor-  was  the  true  one,  corresponding  with  the  object  i 
9.         intention  of  the  Legislature. 

Arjnment  for       With  reference  to  the  language  of  the  Act 

Union,  it  was  contended,  that  as  there  were  cert 
articles  of  the  manufacture  of  each  respective  co 
try  which  paid  a  duty  in  those  countries;  in  orde; 
equalize  the  advantages  of  trade  between  the  i 
countries,  and  make  the  traffic  precisely  on  a 
in  respect  of  the  duty,  each  when  imported  into 
other  country  should  pay  a  countervailing  d 
equivalent  in  the  whole  to  that  paid  in  the  produc 
country ;  otherwise,  if  on  paying  a  less  duty,  tl 
might  import  into  that  country  which  paid 
higher  duty  they  would  not  be  upon  a  par — ^t 
in  order  to  create  this  level  of  intercourse,  i 
equality  of  commerce,  it  is  in  every  case  expres 
stated  by  the  schedule  what  that  countervail 
duty  shall  be.  Upon  the  article  entitled  ^^  Spir 
British^*'  therefore,  it  was  insisted,  this  quest 
would  mainly  depend  :  and  that  unless  the  Cro 
were  right  in  their  construction  of  these  words 
information  must  fall ;  because  without  those  wo 
there  was  nothing  in  the  Act  of  Union  which  co 
be  construed  into  an  enactment  that  Irish  api 
brought  into  England  should  be  in  all  respects 
the  same  footing,  and  subject  to  the  same  exist 
laws  as  British  spirits. 

It  was  then  argued,  that  the  words  ^'Spir 
British'*  prefixed  to  this  particular  article  in 
schedule,  could  not  be  considered  as  a  legislat 

enactme 
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enafs^ineiit,  that  the  article  contained  in  that  sche-  1899- 

dole  shall  to  all  intents  and  purposes  be  British  i^TIiTOR- 

spirita^  and  as  such  be  subject  to  all  the  regulations  "■^•^■''*"^ 

to  which  British  spirits  were  previously  liable }  for  m*^*""*- 

that  the  terms  ^*  Spirits,  British*'  were  nothing  but  Ammentfor 

^  .  .  Defendant. 

a  mere  prefix  to  something  that  is  to  follow,  writ- 
ten in  a  larger  character  than  the  rest,  as  are  the 
nmqing  heads  through  the  whole  of  the  schedule, 
and  was  in  fact  intended  fi)r  nothing  more  <ihan  to 
direct  the  eye  as  it  runs  down  the  margin,  to  that 
vhich  is  the  real  enacting  part  of  that  schedule.  The 
words  ^^  Spirits,  British"  taken  by  themselves  mean 
nothing^-«-they  contain  no  enactment,  they  direct 
nothing  to  be  done,  they  declare  nothing.   If  those 
words  stood  alone,  they  would  be  inoperative,  and 
could  not  propound  any  regulation  to  prevent  or 
legalise  any  traffic.    The  authors  of  acts  of  parlia- 
ment do  not  legislate  in  this  indirect  and  inferen- 
tial way  in  any  case,  especially  in  respect  of  so  im- 
portant a  commercial  provision,  as  that  all  spirits 
made  in  Ireland  should  become  in  law  British  spi- 
rits, which  would  be  to  make  such  a  law  by  means 
of  a  mere  prefix,  consisting  only  of  a  substantive 
^d  adjective ;  whereas  legislative  enactments  in 
such  matters,  are  usually,  as  they  must  be  to  have 
effect,  full,  distinct,  explicit,  and  positive.     Thus 
^hen  it  became  necessary  for  purposed  of  the  re^ 
venue,  and  navigation  regulations,  that  Malta^ 
^hich  is  locally  in  Africaj  should  be  declared  to  be 
in  Europe  J  the  Act  did  not  merely  speak  of  Malta 
m  Europe  J  leaving  it  to  be  assumed  to  be  geogra- 
phically correct ;  but  it  was  by  a  special  Act  of  Par- 
^ent,  passed  for  that  purpose  (the  41  Geo.  lit. 

chap. 


M^Kbmub. 
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^^J^-  chap.  103.),  expressly^  enacted,  «  That  the  island 

The  AiTOR-  *^  of  MaltOy  and  dependencies  thereof,  shall  be 

y.  ^^  deemed,  taken,  and  construed  to  be  part  of  £«- 

'  "*"•  "  rope  for  all  purposes,  and  as  to  all  matters  and 

t'SSu""  « things  whatsoever." 

The  words  **  Spirits,  British^*  therefore,  amount- 
ing  to  no  more  than  a  mere  marginal  note,  if  found 
at  variance  with  that  which  is  afterwards  enacted 
in  the  body  of  the  Act,  and  declared  to  be  the 
intention  of  the  Legislature,  it  must  be  rgected, 
and  the  Court  can  only  look  at  the  speaking  part 
of  the  Act  It  is  not  unusual  that  marginal  notes 
so  misrepresent  the  substance  of  an  Act.  As  an 
instance  of  that,  an  Act  passed  in  the  1st  and  2nd 
of  Geo.  III.  ch.  118.  entitled  «  An  Act  for  the 
^*  more  effectual  administration  of  the  Police  of 
^^  this  Metropolis,"  was  mentioned  the  note  in  the 
margin  of  that  Statute,  taking  notice  of  a  verj 
considerable  nuisance,  blowing  horns  about  London 
to  announce  news.  It  is  ^*  Preventing  the  blowing  of 
*'  horns  on  Sunday s^**  on  reading  the  enactment  it 
is  a  general  prohibition ;  and  consequently^  the  note 
in  the  margin  is  inconsistent  with  the  enacting  part 
of  the  Act)  and  on  a  question  of  construction  raised 
upon  such  a  Statute,  the  Court  would  of  course 
abide  by  the  enactment,  rejecting  the  marginal 
note,  and  would  hold  that  the  blowing  of  horns 
was  forbidden  on  the  week  day,  as  well  as  on  the 
Sunday. 

The  words  ««  Spirits,  British**  in  the  schedule  rf 

this  Act,  are  followed  by  a  positive  enactm^t  in 

these 
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these  words;. ^^  For  every  gallon,  EngUsh  wine       1833. 
^  meftsure,  of  spirits,  aqua  vike^  or  strong  waters,    The  attor. 
"  which  shall  be  distilled  or  made  in  Ireland^  and  ""^   '"*"^'' 
''  imported  at  a  strength  not  exceeding  one  to  ten 
"over  hydrometer  proof,  5s.  l^d**    The  matter,  ^^J^*^*/**' 
therefore,  which  is  the  subject  matter  of  this  coun- 
tervailing duty  is,  spirits  that  have  been  distilled  or 
made  in  Ireland sind  imported  at  a  certain  strength ; 
and  that  alone  it  is  of  which  the  Act  speaks,  and  that 
18  the  article  to  which  the  countervailing  duty  refers: 
if  diat  should  be  found  at  variance  with  the  title 
prefixed,  the  Court  must  be  governed  by  that  which 
the  Legislature  enacts  in  terms,  and  not  by  the  pre- 
fix,  which  might  prove  to  be  wrong,  as  if,  for  in- 
stance, the  article  "  Tobacco"  had  been  found  un- 
der the  same  prefix.     If,  therefore,  the  words  in  the 
margin  of  this  Act  are  at  variance  with  the  body, 
the  enacting  part,  the  true  and  sound  construction, 
it  was  insisted,  must  be  sought  for  in  the  latter ;  for 
the  Court  cannot  give  so  general  and  efficient  a 
construction  to  the  two  words  "  Spirits,  British'* 
standing  alone,  as  to  say  that  they  subject  to  every 
regulation  which  the  Act  contains,  the  article  of 
British  made  spirits.     Adverting  to  the  note  under 
the  same  head,  that  ^^  spirits  above  the  strength  of 
^^  one  to  ten  will  be  charged  in  proportion,  and  on 
**  sweetened  or  compounded  spirits,  the  duty  will  be 
^*  computed  upon  the  highest  degree  of  strength  at 
*^  which  such  spirits  can  be  made ;"  it  was  observed 
that  an  Irish  distiller  could  not  entertain  a  doubt 
that,  afler  he  had  paid  the  proportionate  duty,  he 
^ould  be  safe  in  bringing  the  article  into  this  king- 
dom ;  Schedule  (A.)  being  headed  *'  On  importa- 

«*  tion 


S04  casbjt  in  the  bxch&qubr; 

lasa.       <<  tion  into  Great  Britain  from  Irelandj^*  it  would  be 

The  attob-    incoDsistent  to  construe  the  Act  as  having  penmtted 

mbt-obnbiial  ^^  article  to  be  imported,  but  the  moment  k  h 

M'Kbmzib.    imported,  it  is  liable  to  seizure.    As  applied  to  the 

Arfnunent  for  British  maker  of  compounds  there  would  be  no 

Ddfondanf.  11 

objection  to  that,  because  by  law,  he  can  onlji 
make  spirits  of  a  certain  strength,  namely,  one  in 
eight  utider  proof;  but  the  Irish  distiller  being 
allowed  to  import  into  this  country  spirits  of  anji 
strength,  provided  he  pays  the  duty  upon  thai 
strength,  he  cannot  fiiirly  be  so  charged  upon  hii 
compounds :  or,  he  would  be  obliged  to  pay  a 
duty  upon  his  compounds,  far  greater  than  the 
English  manufacturer  would  upon  his  maximum, 
which  is  only  one  in  eight  under  proof;  which 
shews  that  Irish  spirits  do  not,  when  imported,  be- 
come British  spirits,  and  become  subject,  as  such, 
to  the  regulations  of  the  26th  Geo.  III. 

It  was  further  urged,  that  upon  the  constructior 
of  these  words  in  the  Act  of  Union  itself,  it  laj 
upon  the  Crown  to  shew,  that  these  are  Britism 
spirits,  and  under  what  class  in  this  clause  of  th« 
26th  of  Geo.  III. ,  they  Mi.  That  Statute  howevea 
so  far  from  leaving  any  doubt  on  the  question,  has  i  ^ 
Sec.  44.  defined  the  different  kinds  of  jBn/^A  Spirits 
and  expressed  what  shall  or  shall  not  be  considered 
such.  It  says  **  That  all  British  spirits  of  thethir" 
^^  extraction,or  which  have  been  twice  distilled  fix>s 
^^  low  wines,  and  have  had  any  flavour  communici^^ 
^^  ed  thereto,  and  all  liquors  whatsoever,  which  sha^ 
^^  be  mixed  or  mingled  with  any  such  spirits,  sli^ 
^^  be  d^med  and  taken  to  be  British  brandy  witfr/i 

<<  the 
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<^the  Acty  and  that  all  such  as  have  had  no  flavour       1823. 
^  communicated,  to  be  rectified  British  spirits,  and    The  attob- 
*^  then  that  a  third  shall  be  deemed  and  taken  to  be  «'^^-^^"«"^'' 
«raw  British  spirits,  and  a  fourth,  British  com-    m^^emme- 
"pounds."  If  these,  therefore,  become  JBrift'^A  spi-  Argmnentfor 

/  '  '  ^      Defendant. 

nts,  merely  by  the  force  of  the  word  British  put  in 
the  margin  of  the  Act  of  Union,  it  becomes  neces- 
sary to  shew  to  what  class  of  British  spirits  they 
belong,  whether  they  are  British  brandies,  raw  spi- 
rits, rectified  spirits  or  what  they  are,  and  it  lies 
upon  the  Crown  to  shew  that,  since  they  are  di- 
vided by  the  Legislature  into  classes.  If  the  Legis- 
lature had  intended,  that  the  Irish  spirits  should 
be  British  spirits  when  imported,  they  would  not 
be  so  negligent  as  not  to  have  ascertained  at  the 
Same  time,  to  what  class  the  imported  spirits  should 
belong. 

It  was  next  urged,  that  hardships  and  absurdities 
Qiust  follow  if  a  contrary  construction  were  adopt- 
ed. By  a  former  Act  of  Parliament  (the  2 1st  Geo. 
XlL  ch.  55.  sec.  37.)  it  is  enacted,  that  if  any  dis- 
fuUer,  or  dealer  in  spirits  and  liquors,  should  buy  or 
^*eceive  any  British  spirits  of  any  person  or  persons 
other  than  a  maker,  distiller,  rectifier,  or  com- 
lX)under  of  spirituous  liquors  for  sale,  he  should  be 
liable  to  the  forfeiture  of  500/.    Now  if  the  very 
moment  these  spirits  from  Ireland  reached  the  JBri- 
^ish  shores,  they  became  British  spirits  amongst 
other  regulations,  no  man  could  purchase  them, 
unless  he  purchased  them  from  persons  having  the 
^ords  *•  distiller,  rectifier,  or  compounder  of  spiri- 
**  tuous  liquors"  painted  over  his  door,  and  the  con- 

sequence 
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1833.       sequence  would  be,  to  make  it  compulsory  on  thi 

The  AiTOR-  Irish  trade,  to  send  them  into  the  hands  of  certaii 

V.         rival  traders  in  this  country.  By  this  very  Act,  also 

under  which  the  seizure  in  question  was  mad> 

n^StoJ^'  (sec.  34.)  there  are  two  exceptions ;   one  is,  ex 

cept  raw  or  unrectified  spirits  or  spirits  of  wine 
which  had  been  received  by  permit,  or  any  mixtur 
of  foreign  spirits  mixed  with  British  spirits.  No\ 
that  exception  is  not  one  that  could  apply  to  thi 
spirits  which  are  the  subject-matter  of  this  seizure 
because  when  that  Act  was  passed,  no  Irish  spirit 
could  be  received  by  permit  in  the  way  pointed  ou 
by  this  Act,  for  Irish  spirits  were  foreign  spirit 
at  the  time  this  Act  passed ;  and  if  these  spirit 
cannot  be  brought  within  the  exception,  so  neithe 
can  they  within  that  part  of  the  clause  whicl 
creates  the  offence :  and  in  pleading,  where  an  of 
fence  is  stated  in  any  information,  the  particula 
exceptions  must  be  negatived.  Irish  spirits,  there 
fore,  are  not  in  the  clause  that  creates  the  forfeit 
ure  ;  and  for  that  reason  the  pleader,  in  this  case 
has  not  been  content  with  stating  that  they  an 
British  spirits,  but  as  he  could  not  state  of  wha 
description  of  spirits  they  are,  he  has  eked  out 
description  by  the  help  of  other  words,  from  whic 
it  has  been  intended  to  infer,  that  they  fall  withi 
the  meaning  of  the  Act. 

Upon  the  construction  of  the  Act  of  Union  tak^ 
alone  therefore,  it  was  contended  that  these  spiri 
could  not  for  every  purpose  be  taken  to  be  BriAi 
spirits. 

They 
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They  then  adverted  to  the  language  of  the  Le-       ^822. 
^slature  in  certain  statutes  passed  shortly  after  the     The  attor- 
Act  of  Union,  from  which  they  proposed  to  shew  v. 

thiat  the  word  "  British  "  could  not  in  the  prefix  to 
the  article  in  the  Schedule  have  the  force  imputed  p^^^'J''' 
to  it  on  the  part  of  the  crowik 

After  the  Act  of  Union  was  passed,  the  next 
statute  relating  to  the  matter  in  question,  was  the 
43d  Geo.  III.  chap.  81.   "An  Act  for  granting  to 
^  his  Majesty,  until  twelve  months  after  the  ratifi- 
^^  cation  of  the  definitive  treaty  of  peace,  certain 
^additional  duties  of  Excise  in  Great  Britain.** 
In  that  statute,  schedule  A,  there  was  an  item  ^^For 
<<  every  gallon  of  British  Spirits,  of  a  strength  not 
*'  exceeding  that  of  1  to  10  over  hydrometer  proof, 
^  manu&ctured  in  Scotland^  and  brought  from 
*^  thence  into  England^  2s.  Sd.y*  which  plainly 
shewed  that  the  words  "  British  spirits,''  was  a 
term  that  had  not  escaped  the  attention  of  the  Le- 
gislature at  that  time  ;  but  yet  in  the  next  page, 
there  was  the  article  ^^ Irish  spirits;"  and  those 
were  described  by  precisely  the  very  same  words 
that  had  been  before  used  in  Schedule  A,'in  the 
Act  of  Union,  under  the  article  *^  British  spirits.'' 
^'  For  every  gallon  of  spirits,  aqua  vitce^  or  strong 
^waters,  distilled  or  made  in  Ireland^  and  im- 
^  ported  into  Great  Britain  at  a  strength  not  ex- 
^  ceeding   1    to   10  over  hydrometer  proof,  2s. 
^lO^dL"    Admitting,  therefore,  for  the  sake  of 
ttgument,  that  the  former  schedule  was  doubtftil 
<Mi  account  of  the  use  of  the  word  "  British  " — ^in 

three  years  afl;erwards,  the  Legislature  intending  to 

increase 


« 
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1822.  increase  the  duty,  laid  an  additional  sum  upon 
The  attor-  what  in  the  body  of  the  act  they  call  Irish  spirits, 
MBY-  BMERAL  jgg^yjbing  thcm  as  spirits  distilled  or  made  in  Ire- 
EMciB.  ^^^^  ^^j  imported  into  Great  Britain^  the  very 
D^SSilnt*'"  same  description  before  given  of  them  in  the  sche- 
dule to  the  Act  of  Union  under  the  prefix  •*  Spitfts, 
British**.  That,  it  was  urged,  was  a  legislative 
exposition,  which  made  it  necessary  to  consider 
that  the  word  British  had  crept  into  the  former 
act  accidentally,  or  that  the  ohly  construction  to 
be  put  upon  the  former  act  was,  according  to  the 
enacting  part,  that  these  spirits  were  trish^  and 
not  British.  The  schedule  in  the  43d  of  Geo.  III. 
also  goes  further,  and  states  in  substance  that 
note  found  in  the  Act  of  Union.  *•  For  and  upon 
**  all  such  spirits  last  above  mentioned,  above  the 
'^strength  of  1  to  10  over  hydrometer  proof,  a  duty 
*^  in  proportion  to  the  last  mentioned  duty,  and  for 
^^  and  upon  all  such  of  the  said  spirits  as  shall  be 
^*  sweetened  or  compounded,  a  like  duty  computed 
"^  upon  the  highest  degree  of  strength  at  which 
^^such  spirits  can  be  made/^  So  far,  therefore, 
from  there  being  no  such  term  as  *^  Irish  spirits'* 
known  to  the  Legislature,  they  use  the  term  ^'  Irish 
spirits,**  as  a  distinct  head  and  they  apply  to  it  the 
very  same  denomination  of  spirits,  thereby  fiifnish- 
ing  an  argument  from  the  mouth  of  the  Legisla- 
ture itself,  to  shew  that  when  they  used  the  term 
"  British  spirits'*  before,  they  meant  nothing  more 
than  is  stated  in  this  Act.  If,  in  the  Act  of  Union, 
the  words  had  been  "  Spirits,  Irish**  no  objection 
could  have  existed,  and  that  is  the  only  ground 
upon  which  the  Crown  can  expect  to  succeed.  &> 
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in  the  same  schedule,  in  furtherance  of  that  ex-    v,^-„^J- 
position  a  duty  is  fixed.    "  For  every  gallon  of  ^,q^^^ 
•*  brandy,  spirits,  &c.  imported  into  Great  Britain^    m^Kbwib 
not  being  Irish  spirits.**    In  the  same  manner,  in 
the  54  Geo.  III.  chap.  149.  sec.  18,  14.   Irish  ^ffiawt' 
and  British  spirits  are  distinguished,  and  in  sec. 
15. — ^which  allows  to  rectifiers  150  gallons  of  Bri* 
U$h  brandy  rectified  British  spirits  or  compounds 
for  every  lOO  gallons  of  such  Irish  spirits,  which 
they  shall  have  respectively  received — the  two 
terms  are  put  in  contradistinction  to  each  other, 
shewing,  that  the  Legislature  certainly  contem- 
plated that  there  might  be  one  sort  of  spirits  of  a 
class  called  British^  and  another  of  a  class  called 
Irish. 

Adverting  also  to  the  4th  section  of  the  54th 
Geo.  III.  cap.  149.  which  was  passed  to  regulate 
until  the  end  of  the  next  Session  of  Parliament, 
the  trade  in  spirits  between  Great  Britain  and  /re- 
Imdj  reciprocally — ^it  is  thereby  enacted,  **  that  if 
^'  any  spirits  made  in  Ireland^  shall  be  imported 
"  or  brought  into  Great  Britain  at  a  strength  ex- 
"  ceeding  that  of  one  to  four  over  hydrometer 
*'  proof,  they  shall  be  forfeited :"  it  was  urged 
that  there  was  no  occasion  for  that  legislation,  if 
the  construction  of  the  Crown  were  right ;  because* 
it  Irish  spirits  when  imported  into  this  country  be- 
came English  spirits,  they  would  be  forfeited,  long 
hefbre  this  Act,  for  no  English  spirits  could  be 
litotlght  to  the  British  market  of  so  great  a  strength : 
Init  this  Act  fixing  the  maximum  for  the  first  time 
^  to/mA  spirits,  provided,  that  \S Irish  spirits  were 

VOL.  XI.  Y  brought 
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1899.      brought  here  of  a  greater  strength  than  from  on< 

The  attor.   to  four  over  proof,  they  shall  be  fc^feitable*    Fron 

nBY^BiiBRAL  ^j^^j.  ^^^^  inferred,  the  Legislature  could  not  hav< 

m'Kbitzib.    considered  that  they  were  already  British  spirits 

Argnment  for  for  if  they  wcrc,  they  were  subject  to  forfeiture  long 

Defendant,     ,     _  _  .  /.   i  *  ▼  .•        r>     -^  • 

before  the  passing  of  that  Act.  In  section  9,  it  12 
further  enacted,  "  that  the  proprietor  or  proprietors. 
^*  importer  or  importers,  consignee  or  consignees  ol 
^^  any  spirits  made  or  manufactured  in  Great  Bri* 
^^  taifiy  and  imported  from  thence  into  Irelandr  oi 
^<  made  and  manufactured  in  Ireland^  and  imported 
^^  from  thence  into  Great  Britain^  shall  do  certain 
<^  acts  and  conform  to  certain  regulations/'  It  was 
thereupon  observed,  that  it  had  been  stated  in  the 
course  of  the  argument  for  the  Crown,  that  these 
being  British  spirits,  must  be  subject  to  all  the  re- 
gulations of  British  spirits,  one  of  which  is,  thai 
British  spirits  cannot  be  sent  into  the  hands  of  anj 
one  of  a  certain  strength  mentioned,  unless  he  be 
a  rectifier,  and  they  are  sent  to  him  for  the  reduc- 
tion of  them ;  but  it  was  remarked,  that  there 
is  not  a  word  as  to  sending  the  spirits  mentioned 
here  into  the  hands  of  the  rectifier — the  words 
being,  that  the  proprietor  or  proprietors,  importei 
or  importers,  consignee  or  consignees,  of  any  spirits 
made  or  manufactured  in  Great  Britain,  and  im- 
ported from  thence  into  Ireland^  or  made  and 
manufactured  in  /r(?/ane/ and  imported  from  thence, 
&c.  It  appears,  therefore,  that  the  Legislature 
were  aware  that  spirits  might  be  imported  from 
Ireland  into  the  hands  of  the  consignees  or  im- 
porters; whereas  the  Crown's  construction  must 
be,  that  as  the  moment  they  reach  the  shores  0/ 

Englandf 


DefeDdant. 
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England^  they  sre  British  spirits,  if  imported  here,       1822. 
they  must  go  directly  into  the  hands  of  the  recti-  The  attor- 
fier,  or  the  importer  must  reduce  them  himself.  ^■^-^*"*«^«' 
By  the  54th  of  the  King,  however,  the  Legislature    m'Kbwxh. 
recognizes  that  spirits  might  be  imported  from  /re*  Aj^ment  for 
land  into  the  hands  of  the  importer,  or  into  the 
hands  of  the  consignee  :  and  if  that  was  their  in« 
tention^  it  shews  that  such  spirits  were  not  neces- 
sarily to  be  carried  to  the  rectifier,  and  if  not,  the 
S6th  of  the  King  does  not  apply  to  them.     That, 
therefore,  was  urged  as  an  additional  ground  for 
shewing  that  the  construction  contended  for  by  the 
Defendant,  was  the  correct  one. 

It  was  remarked  that  this  was  not  a  new  ques- 
tion, entirely;  for  though  it  had  never  been  brought 
directly  in  discussion  before  the  Court,  whether 
the  former  Acts  made  before  the  passing  of  the 
Union,  do,  or  do  not,  apply  to  Irish  spirits  import- 
ed; yet  in  a  case  of  tlie  Attorney-General  v.  Vin- 
centj  it  was  said  to  have  come  collaterally  before 
hird  Chief  Baron  Macdonald  on  the  4th  July  1 804* 
That  was  stated  to  be  a  case  wherein  the  then  At- 
torney-General maintained  that  the  question  was  a 
question  of  fact  as  to  the  quality  of  a  certain  quan- 
tity of  Irish  spirits  seized,  it  being,  whether  they 
were  compounded  spirits,  or  raw  spirits  uncom- 
pounded,  and  that  was  submitted  to  the  Jury ;  but 
wh^a  tke  Lord  Chitf  Baron  summed  up,  a  doubt 
iirose  in  his  mind,  whether  these  former  Acts  of 
IWliament  applied  to  the  subject  matter  in  dispute 
or  not :  if  they  did  not,  the  investigation  whether 
they  belonged  to  one  class  or  the  other  was  beside 

y  2  the 
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1922,       the  question.    The  ClntfEaron  there  said  "^  I  con- 
^iCTi^noL   ^^^^  that  this  Act  of  the  26th  of  the  King,  which 
wY^BiiBKAL  jg  handed  up  to  me,  can  have  nothing  to  do  with 
M'Kbiuib.    ||jg  subject,  for  it  refers  to  British  spirits/* 

The  1  Geo.  IV,  chap.  77.  imposes  excise  coun- 
tervailing duties  '^  for  and  upon  every  gallon,  Eng* 
Ush  wine  measure,  of  Irish  spirits,  which  shall  be 
imported  or  brought  from  Ireland  into  England 
not  exceeding  certain  degrees  of  strength,  and  so 
in  proportion  for  any  greater  degree  of  strength, 
following  the  same  enactment  in  terms  as  that 
which  was  originally  contained  in  the  Act  of  Union. 
By  the  9Sd  sect,  of  the  46th  Geo.  III.  chap.  88. 
sec.  98.  entitled  ^^  an  Act  to  provide  for  the  rei;u* 
*^  lating  and  securing  the  collection  of  the  duties 
^'  on  spirits  distilled  in  Ireland^  and  the  warehous- 
'<  ing  of  such  spirits  for  exportation  ;''  it  is  pnv 
vided  that  no  spirits  of  a  strength  less  than  a 
strength  equal  to  one  to  ten  over  hydrometer  proofs 
by  darkens  hydrometer,  or  by  such  other  hydrome- 
ter as  shall  be  approved  of  by  the  Commissioners 
for  executing  the  office  of  Lord  High  Treasurer 
of  Ireland  shall  be  so  warehoused.  That  was  a 
provision,  the  terms  of  which,  shewed  exportation 
to  England  was  in  the  view  of  the  Legislature:  and 
by  sect.  lOl .  it  is  further  provided,  "  that  all  such 
spirits  shall  be  shipped  only  in  such  vessels  as  by 
law  spirits  of  Irish  manufacture  may  be  shipped  in 
for  exportation,  subject  to  all  regulations,  forfeit* 
ures,  and  penalties,  in  respect  of  relanding  or  un» 
shipping  the  same,  as  are,  or  may  be  contmned  in 
any  Act  or  Acts  respecting  spirits  shipped  from 

Ireland 
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Irelmd  for  exportation  to  Great  Britain  or  else-       ^822. 
where/'    By  another  clause  (107)  the  Act  provides    The  ATO)to- 
certain  regulations  for  the  drawback  to  be  allowed  ""^-^^^*'^^^ 
on  exportation  of  Irish  spirits  to  Great  Britain.    ^'^^*^*- 
Section  108  has  these  words,  "  whenever  such  spi-  A^TKttmentfbir 
rits  which  shall  not  have  been  warehoused  under 
this  Act,  shall  be  entered  for  exportation  to  Great 
Britain*'— it  then  makes  certain  provisions.    Irish 
spirits  may  clearly  be  imported  into  Great  Britdiri  of 
a  strength  of  not  less  than  one  to  ten :  but  if  the 
argument  used  for  the  Crown,  is  correct,  that  such 
spirits  are  to  be  considered  as  British  spirits  to  all 
intents  and  purposes,  they  cannot  be  sent  out  to  the 
public  at  all,  as  no  person  can  send  them  out.  of  a 
greater  degree  of  strength  than  one  to  eight  under 
proof,  the  minimum  at  which  the  Irish  distiller  may 
import  it,  but  when  it  gets  here,  it  may  be  seized. 
It  is  therefore  plain,  from  all  these  statutes,  that 
spirits  made  in  Ireland  imported  since  the  Union, 
are  not  under  the  same  terms  as  British  spirits  so 
called.   In  the  49th  Geo.  III.  also, — chap.  8.  (which 
was  an  Act  to  suspend  the  importation  of  British  or 
Irish  made  spirits  into  Great  Britain  or  Ireland  re- 
spectively, till  the  intercourse  between  the  countries 
should  be  regulated)  reciting,  that  doubts  had  arisen 
whether  the  regulations  made  as  to  the  drawbacks 
and  countervailing  duties  did  not  operate  in  favor 
of  one  country  to  the  prejudice  of  the  6ther,  con- 
trary to  the  Act  of  Union,  for  which  reason  the  spi- 
nt  trade  to  each  country  is  suspended, — British 
made  spirits  and  Irish  made  spirits  are  brought  into 
opposition  to  each  other.    That  affords  another  Le- 
gidative  exposition,  that  Irish  spirits  cannot  be  con- 
sidered 
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182S.       sidered  to  mean  British  spirits  in  the  propet  mean^ 
The attob-   ing  of  the  term. 

nbt-Obmbral 


M'KniuB.        py  ^^^  ^^j.|^  Q^^  J jj^  ^^p  gg  g^^  3^  jj.  jg  enacts 

Argument  for  ed  (referring  to  the  Act  of  Union)  that  the  im- 
porters of  Irish  spirits  into  Great  Britaifij  shall  be 
allowed  a  drawback  of  the  whole  duty  on  exporta- 
tion. The  English  distiller  must  make  and  ware- 
house his  spirits  for  exportation,  without  paying 
any  duty,  in  a  different  place  from  that  in  which  he 
makes  them  for  home  consumption.  If  spirits  should 
be  imported  from  Ireland  to  England  to  be  export- 
ed, the  duty  then  paid  upon  importation  ought  to 
be  returned  to  the  Irish  distiller,  otherwise  the  Eng- 
lish and  Irish  distiller  would  not  be  on  a  trading 
par ;  but  if  the  construction  of  the  Crown  be  right, 
that  these  spirits  so  imported,  become  British  spi^ 
rits,  there  is  no  regulation  in  this  Act  which  would^ 
enable  him  to  get  any  drawback  at  all ;  for 
spirits  have  no  drawback  allowed  on  exportation 
having  been  made  without  paying  any  duty, 
is  however  no  provision  in  this  Act  enabling  tb 
Irish  distiller  to  go  to  the  Excise  and  demand  tb 


duty  he  had  paid,  for  if  the  Court  should  hold  tha— .flit 
Irish  spirits  form  a  class  of  themselves — that  thougV^  fa 
they  did  not  formerly,  when  they  came  into  Ei 
landy  become  British  spirits ;  yet,  that  they  are  no^ 
a  class  of  British  spirits,  introduced  by  the  Act  ^^>l 
the  Union ;  whether  they  are  called  BtiHsh  Irujsi 
spirits,  or  spirits  made  in  Ireland^  and  imported  in  <o 
Great  Britain,  by  neither  of  those  descripti<^i35 
could  the  drawback  be  obtained. 


It 
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It  was  in  ccmclusion  urged,  that  this  statute  was       ^822. 
oot  so  much  to  be  considered  in  the  light  of  an  Act   The  attor. 
of  Parliament,  as  in  the  light  of  a  great  international         «. 
treaty:  and  it  was  urged  that  the  ground  of  con-  *""  ' 

struction,  which  has  always  been  had  recourse  to  '^^"'jjj,f*' 
when  treaties  have  been  to  be  interpreted  is,  that 
it  should  be  as  liberal  as  possible,  that  they  should 
not  bring  persons  under  forfeiture,  wbere  it  was  not 
necessarily  to  be  inferred  from  the  language  of  the 
treaty  itself.     At  the  time  this  Act  passed,  it  was 
an  Act  that  was  rather  sought  for  by  this  country 
than  by  Ireland:  it  formed  a  great  part  of  the  boon 
held  out  to  Ireland^  in  the  advantage  to  be  derived 
to  the  different  manufactures  of  Ireland^  and  above 
all  others  the  advantage  it  would  be  to  the  agricul- 
ture of  that  country.    And  if  the  Irish  have  either 
by  greater  skill  or  experience,  the  power  to  extract 
a  stronger  spirit  than  the  English  distiller,  it  can- 
not be  presumed  to  have  been  the  intention  of  the 
L^islature,  tliat  any  superiority  in  skill  which  the 
Irish  manufacturers  possess,  should  be  crushed,  by 
denying  them  the  advantage  of  it  in  this  country ; 
for  it  would  be  a  strange  thing  to  say  to  the  /mA, 
We  will  deal  with  you  on  equal  terms,  you  shall  pay 
a  countervailing  duty  proportionate  to  the  quality 
of  the  article  you  can  make — which  plainly  allows, 
that  if  they  can  make  a  stronger  spirit  than  we  can, 
they  may  do  so— on  paying  a  duty  upon  it  in  pro- 
^rtion ;  and  then  to  make  it  a  law  that  Irish  spi- 
rits brought  here  should  be  forfeited,  because  the 
British  merchant  by  our  private  regulations,  or 
&om  want  of  knowledge  of  the  art,  is  not  able  to 
make  it  so  strong.     That  would  not  be  a  liberal, 
i^or  the  sound  construction  of  such  an  Act.     In 

every 
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182^.  every  case  in  which  matters  of  this  kind  have  come 
The  attob-  Under  discussion,  in  any  Treaty,  in  any  Act  between 
WIT-  ^«^<'  Nations,  the  invariable  rule  of  construction  is,  that 
M'&BKUB.  ^^  presumption  shall  be  against  the  stronger  party, 
ArgMent  for  jf  there  is  doubt  i  \)ecause  that  party  has  the  power 
to  impose  his  own  terms*  Taking  it  then  to  be 
mere  matter  of  construction — VatteFs  Law  of  Na-' 
tions  was  referred  to  (B.  II.  chapter  17.  ^*  Of  the 
interpretation  of  Treaties/*  Sect.  264.)  where — 
speaking  of  the  doubts  that  are  afterwards  raised, 
upon  the  precise  meaning  of  the  terms  used  in 
treatiesy— it  is  said  ^^  The  following  Rule  will  at 
once  cut  short  all  chicanery — ^he  ^ho  could  and 
ought  to  have  explained  himself  clearly  andjidh/j  has 
not  done  it^  it  is  the  worse  for  Mm,  for  he  cannot  be- 
allowed  to  introduce  subsequent  restrictions^  which  h 
lias  ngt  expressed.  This  is  a  maxim  of  Roman  Law, 
P actionem  obscuram  iis  noscere  in  quorum  Juitpo^  » 
testate  Legem  apertius  conscribere/*  At  the  tim^^s 
the  Act  passed,  it  was  urged  that  it  was  in  the  powe^K:  s 
of  England  to  explain  fully  what  she  meant.  I/T^^V, 
therefore,  the  Legislature  had  meant  to  exprui  ■  i, 
that  Irish  Spirits  when  brought  into  this  countiji  ^^^ 
should  be  treated  as  British  Spirits,  they  migh^Knt 
have  so  expressed  it,  they  had  at  that  time  th  -^me 
power  to  do  it — and  they  have  not  done  it« 
voluit  non  dixit. 

In  this  case  it  was  submitted  that  the  words  a 
sufficient  to  raise  a  doubt,  and  if  they  were, 
doubt  should  be  resolved  against,  and  not  in  fiiv 
of  the  stronger  party,  who  are  now  endeavouring  '^o 
bring  it  to  bear  s^ainst  the  weaker. 

Jt 
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It  WW  on  the  whole  contended,  that  Irish  made      IW2. 
spirits,  when  imported,  are  not  subjected  thereby  to   ThlArroiK. 
all  the  previous  regulations  in  respect  of  British  ^^^-^^^^^^^ 
gpirite,  and  consequently  the  Act  of  the  26  of  Geo.    m'^«""»- 
IIL  does  not  apply  to  them ;  and  therefore  the 
judgment  of  the  Court  on  this  Information,  ought 
to  be  in  &vor  of  the  Defendant  upon  the  record. 

In  reply—  the  substance  of  the  general  argument       Reply, 
for  the  Crown  was  repeated  and  enforced,  and  the 
positions  urged  on  the  part  of  the  Defendant  repre- 
sented as  an  attempt  to  obtain  an  undue  advan- 
tage. 

It  was  then  insisted,  that  the  words  ^<  British  spi- 
rts" were  not,  as  had  been  contended,  a  mere 
marginal  note,  but  were  so  denominated,  with 
deference  to  the  provisions  of  the  statute,  as  one 
of  the  consequences  of  the  Act.       They  were, 
therefore,  part  of  the  Act  itself,  and  the  Court 
Could  not  reject  them,  forming  as  they  did,  the 
noost  material  part  of  the  enactment,  and  as  such, 
they  supported  the  construction  on  which  these 
Words  were  founded,  that    Irish    spirits,   when 
brought  into  the  English  market,  were  to  be  consi* 
<lered  to  all  intents  and  purposes  British  spirits, 
entitled  to  the  same  privileges,  and  to  be  no  longer 
object  to  the  restrictions  to  which  they  were  be- 
fore subject,  but  subject,  certainly,  to  the  same  re- 
gulations as  British  Spirits,  otherwise  there  would 
be  no  mutuality,  no  reciprocity  ;  and  so  far  from 
being  put  upon  an  equality,  the  Irish  would  be  on 
^  superior  footing,  and  would  have  such  superior 

advantages 
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1823.       advantages  in  the  British  trade,  as  would  drive  th( 
ThTATTOR-   British  commodity  out  of  the  market 

1IBT-0«BRAL 

V.  » 

M'Keinuu  j^^  ang^g^  to  the  arguments  founded  on  subsequen 
Reply.  Acts,  lu  which  it  was  said  that  the  Legislature  hac 
not  uniformly  adhered  to  the  term  British  spirits 
because  those  called  British  spirits  in  the  Act  o 
Union,  are  called  Irish  spirits  in  other  Acts,  anc 
more  particularly,  in  the  Act  of  the  54th  of  th( 
l^te  King ;  it  was  insisted,  that  this  Statute,  the 
Act  of  Union,  was  to  be  construed  per  se,  and  be- 
ing sufficiently  clear  and  explicit,  did  not  require 
the  aid  of  other  statutes  in  order  to  its  construction. 

4 

and  that  if  it  did,  they  would  be  found  to  support 
the  construction  put  on  it  by  the  Crown,  rathei 
than  that  of  the  Defendant ;  and  it  was  further  ob- 
served, that  the  former  had  been  the  only  construc- 
tion hitherto  always  put  on  it,  by  the  conduct  ol 
the  Irish  traders,  the  parties  to  the  Act. 

On  that  point  it  was  urged,  that  it  could  not  be 
expected,  that  in  a  great  national  contract  of  this 
sort,  where  the  two  countries  were  stipulating  foi 
great  objects,  all  the  particular  regulations  whicli 
might  be  adapted  to  the  views  of  the  two  countries 
thus  united,  should  be  embodied  in  one  Act  It 
must  necessarily  be  1^  to  future  occasions,  to  make 
suitable  provisions  to  supply  discovered  deficiencies 
by  new  statutes.  For  instance,  this  difficulty  was 
soon  found  to  occur,  of  which  no  advantage  hac 
been  taken.  By  tlie  English  Law,  spirits  roust 
pass  immediately  from  the  hands  of  the  distillei 
into  the  hands  of  the  rectifi^— when  the  spirits  are 

distilled 
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distiUed  in  Ireland^ they  come  over  here  to  the  im-       1B22. 
porter— he  is  not  a  distiller  himself,  and  therefore   The  attor- 
there  might  be  a  question,  whether,  as  they  pass  "**-^*"'**^^ 
through  his  hands,  they  might  not  be  liable  to  sei-    M*Kwitrt, 
zure ;  that  is  one  of  the  difficulties  arising  from       Reply, 
considering  such  as  British  spirits,  which  was  ob- 
viated by  the  54th  of  the  late  King,  removing  a 
technical  difficulty,  which  could  not  be  expected 
to  have  been  provided  for  in  detail,  although  it 
was  in  substance.     Another  difficulty  was,  that 
spirits  must  be  reduced  to  the  proper  strength,  be- 
fore they  could  get  into  the  hands  of  the  dealer 
by  the  rectifier ;  it  might  be  said,  that  the  laws  al- 
lowed that  to  be  done  in  certain  cases  only,  which 
were  not  applicable  to  Irish  spirits,  till  the  year 
1814,  so  that  it  became  necessary  to  have  that  dif- 
ficulty also  removed. 

By  considering  them  to  be  British  spirits  within 
the  meaning  of  the  Act  of  Union,  and  subject  to 
British  regulations,  that  difficulty  was  virtually  ob- 
viated. On  the  occasion  of  passing  the  54  Geo.  III. 
DO  Member  of  either  House  of  Parliament  objects 
ed,  that  as  Irish  spirits,  they  were  not  British  spi- 
rits, and  that  therefore  there  existed  an  advantage 
over  England  in  favor  of  Ireland  under  the  Act  of 
Union,  in  not  being  subject  to  such  regulations  as 
^ted  the  British,  on  the  ground  of  its  being  such 
innovation  as  would  equalize  them,  and  thereby  a 
breach  of  that  contract.  With  unusual  care,  Bri- 
<ks&  spirits,  and  spirits  made  in  Ireland^  exported 
uito  Great  Britain^  are  treated,  in  the  language  of 
^  the  statutes,  as  convertible  terms ;  the  54th  of 

George 
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18SS.      George  III^  called  the  Spirits  Intercourse  Act 

i^attoiL  passed  to  regulate  the  trade  between  the  two  coun 

*"'^^**^  tries,  to  introduce  regulations,  and  remove  difficul 

M'&BifBB.    ^^^^  ^^^  ^^j  eiListed  in  the  minds  of  persons  upot 

Ecpiy.  the  subject,  enacts  (sec*  14.)  *^  That  the  proprietoi 
or  proprietors)  importer  or  importers,  consignee  o 
consignees  of  any  spirits  made  or  manufactured  ii 
Ireland^  and  imported  from  thence  into  Great  Bri 
tain^  under  or  by  virtue  of  this  Act,  shall  imme 
diately  on  the  landing  thereof,  carry  and  convey  th< 
same,  or  cause  the  same  'to  be  carried  or  conveyec 
to  and  put  into  such  warehouse  or  warehouses  fbi 
that  purpose  provided  (at  the  charge  of  such  pro 
prietor  or  proprietors^  importer  or  importers,  con 
signee  or  consignees),  as  shall  be  approved  of  b} 
the  Commissioners  of  £xcise,  or  any  three  or  mon 
of  them,  in  England  or  Scotland  respectively  as  th< 
case  may  require,  and  such  proprietor  or  proprie 
tors,  importer  or  importer8,consignee  or  consignees, 
shall,  before  he,  she  or  they  shall  remove,  or  be  en^ 
titled  to  any  permit  for  the  removal  of,  any  sucb 
spirits  from  or  out  of  such  warehouse,  give  to  the 
proper  officer  of  Excise,  notice  in  writing,  to  attend 
at  such  warehouse  or  warehouses,  between  the 
hours  of  seven  in  the  morning,  and  four  in  the  after* 
noon,  for  the  purpose  of  seeing  such  spirits  reduc- 
ed as  thereinafter  mentioned.  And  such  proprie^ 
tor,  &c«  shall,  immediately  on  such  officer's  attend- 
ance, or  within  half  an  boor  then  next  following, 
reduce,  in  the  presence  of  such  officer,  all  such  spi- 
rits intended  to  be  removed,  to  the  strength  of  one 
to  tod  over  hydrometer  pr6of,  and  if  such  propfi-^ 
etor,  &c.  shall  neglect  or  refuse  to  give  stieb  notice, 

or 
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or  to  reduce  such  Bpirits  ivt  ixumner  aforesaid,  all 
such  spirits  shall  be  forfeited*''    Now  one  to  teft   ThejmoL 
over  hydrometer  proof  is  the  strength  at  which 
British  spirits  are  to  be  distilled ;  the  reciifief  may 
add  fifty  per  cent,  to  what  he  receives  from  the  di&«      Reply, 
tiller,  because  he  is  entitled  to^  and  send  out  one 
hundred  and  fifty  gall^is  of  one  to  eight  under 
hydrometer  proof,  for  every  one  hundred  gallons 
received.     In  the  next  section  (the  15th)  It  is  fur* 
tber  enacted,  that  '^  there  shall  be?  allowed  to  the 
rectifiers  and  compounders  of  spirits  in  that  part 
of  Great  Britain  called  England^  permits,  for  the 
sending  out  any  number  of  gallons,  not  exceeding; 
the  rate  or  proportion  of  one  hundred  and  fifty  galr^ 
loos  of  British  brandy,  rectified  British  spirits  or 
compoands,  for  every  one  hundred,  gallons  of  suchi 
IriA  ^irite  which  they  respectively  shall  have  re^' 
ceived,  of  the  strength  of  one  to  tea  over  hydro- 
meter proof."    There  they  are  called  "  Irish  spi- 
rits,'' merely  because  they  are  made  in  t^t  part 
of  the  United  Kingdom  called  Itelandf  and  for 
distinction,  as  the  produce  of  this  country  is  termed 
Worcester  oo  Staffordshire  China,  and  Herefard^^ 
ikire  or  Devonshire  cyder:  so  spirits,  made  in  Ire^> 
tondf  are  called  Irish  spirits ;  hut  they  are  British 
•^nts,  when  imported  into  England^  for  all  pur- 
poses of  regulation:  and  of  duty,  and  subject  to  be 
dealt  with  exactly  aa  Briti^  spirits  are>  and  are 
treated,  even  where  they  are  termed  /ri^^,,  as  being 
^tish  in  all  acts  of  legislation  regarding  British 
spirits.    Thus  they  are  here  required,  to  be  reduc- 
^  ta  the  strength  of  British,  spirits,  and  the  Brir 
*iA  rectifiec  is.  allowed  permits  accordingly*    But 

the 
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18»       the  4Sd  of  Geo.  III.  ch.  69.  *«  Sched.  B.— Duties/^ 

The  attob-   it  was  Contended,  removed  all  doubts  which  had 

BMBRA   j^^^  endeavoured  to  be  cast  on  the  question,  by 

apkbuzib.    ^Yie  attempt  to  shew,  that  the  Legislature  bad  itseli 

Reply.  furnished  an  exposition  of  its  meaning,  inconsisteni 
with  duch  a  construction  of  the  Act  of  Union  in 
that  respect  as  it  would  be  necessary  to  establish 
as  the  true  one,  in  order  to  support  the  present  in- 
formation. Under  the  head  (in  Sched.  B.— Duties.] 
'*  Spirits  British''  there  are  precisely  the  same 
articles  described,  in  the  same  words  as  in  the  item 
in  question  in  the  Act  of  Union,  and  in  substance 
the  same  note,  and  that  at  once  proves  most  clearly, 
that  by  whatever  denomination  Irish  spirits  may 
be  here  or  there  termed,  in  two  or  three  statutes, 
they  are,  when  in  England,  British  spirits,  and  are 
technically  so  called,  where  it  is  necessary  to  give 
them  an  exciseable  name. 

As  to  the  argument,  that  if  Irish  spirits  become 
British  spirits  when  imported  here,  they  would  not 
have  any  drawback  upon  exportation— it  was 
answered,  that  as  British  spirits,  the  Act  of  Union 
itself  had  provided  for  that,  enacting,  ^^  that  upon 
the  export  of  the  said  articles  from  each  country  to 
the  other,  respectively,  a  drawback  shall  be  given 
equal  in  amount  to  the  countervailing  duty,  pay- 
able on  such  articles  on  the  import  thereof  in  the 
same  country  from  the  other ;  and  that  in  like 
manner  in  future,  it  shall  be  competent  to  the 
United  Parliament  to  impose  any  new  or  additional 
countervailing  duties,  or  to  take  off,  or  diminish 
such  existing  countervailing  duties  as  may  appear 

on 
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on  like  principles  to  be  just  and  reasonable,  in  re-      1833. 
spect  of  any  future,  or  additional,  or  internal  duty ;   The  attor- 
the  same  article  says,  **  That  all  articles,  the  growth,  **^*  JJ«"»^ 
produce,  or  manufacture  of  either  country  when   ^*^"*"*- 
exported  through  the  other,  shall  in  all  cases  be      Reply, 
exported,  subject  to  the  same  charges  as  if  they 
had  been  exported  directly  from  the  country  of 
which  they  were  the  growth,  produce,  or  manu- 
fecture."     They  are,  therefore,  by  the   Act  of 
Union,  with  respect  both  to  the  export  and  the 
internal  trade,  placed  on  the  same   footing  as 
British  spirits,  and  entitled  to  the  same  privileges. 
They  are  in  effect  by  the  Act  of  Union,  made 
Britisk  spirits  on  importation  into  Britain.    It  was 
Qiged,  therefore,  that  the  argument,  that  but  for 
the  54th  of  Geo.  IIL  spirits  made  in  Ireland  would 
not  have  been  subject  to  any  of  the  regulations  af« 
fecting  British  spirits,  proceeds  wholly  on  a  fallacy, 
because,  that  Act  was  passed  not  to  impose  any 
burthen  on  them,  or  to  subject  them  to  any  par* 
ticular  r^ulation,  but  merely  to  relieve  the  Irish 
distillers  from  the  difficulties  which  it  was  con- 
sidered that  they  laboured  under,  arising  firom  the* 
doubts  which  had  existed   as  to   the  beneficial 
operation  in  their  favour,  in  some  respects,  of  the 
Act  of  Union. 

Spirits  made  in  Ireland  and  imported  into  this 
country,  it  was  contended,  must  be  either  foreign 
or  British^  no  other  description  of  spirits  being 
recognised  by  law  in  this  kingdom.  If  they  are 
foreign  spirits,  it  was  urged,  they  would  be  sub- 
ject to  a  much  higher  duty  on  importation :  if 

they 
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1899.      tbey  are  not,  tbej  must  be  JBri^oft— othemoiide^ 
The  attor-   must  be  argued^  that  they  are  neither  British  m 
•!"       foreign,  but,  that  they  are  something,  sm  gen< 
risy  called  Irish  spirits,  not  subject  to  the  restri< 

B«rtr*  tions  to  which  they  were  sol]9ect  before  tbeA< 
of  Union  as  foreign  spirits,  and  entitted,  not  obI 
to  all  the  privileges  of  British  spirits  to  the  fb 
extent,  but  also  to  privileges  which  bdong  i 
neither  British  nor  fweign  spirits,  that  of  bein 
brought  into  the  British  market  of  a  greafa 
strength  than  is  allowed  to  British  or  foreign  ^irit 

Adverting  in  conclusion,  by  way  of  recapituli 
tion,  to  the  obvious  nature  and  necessary  nmoDin 
of  what  (it  was  contended)  ought  to  be  regarded  an 
construed  liberally,  as  being  rather  a  great  iate 
national  contract,  than  a  legislative  act  ^  and^  t 
a  compact  made  between  the  two  countries  as  pa 
ties,  rather  than  a  mere  statute  passed  by  the  Uni 
ed  Parliament — to  the  manifest  obgect  and  intei 
tioD  of  both  countries,  treating  tc^ether  on 
broad  basis^  of  complete  umion  of  interests,  when 
consequences  productive  of  minor  inconvenience  tc 
either  should  be  disregarded  as  being  remediable  id 
detail  in  another  manner ;  it  was  insisted,  thsA  even 
if  the  language  of  the  statute  had  been:  still  less 
clear,  as  long  as  it  was  sufficiently  explicit,  regard 
being  had  to  the  intention  of  the  Legislature  to 
enable  the  Court  to  put  a  fair  construction  upon 
it,  they  might  so  construe  it  in  determining  pa^ 
ticular  questions  arising  on  it  by  the  aid  of  ^^ 
general  tenor  of  the  Act,  and  the  declared  ob' 
iects  of  til  e  Legislature.    Here,  however,  that  aid 
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was  not  required,  as  the  words  in  the  schedule  had       1822. 
put  an  express  and  conclusive  construction  on  the   The  attor- 
language  of  the  body  of  the  Act.    It  was  there-  "■^-^'"'"^'^ 
fore  submitted,  that  judgment  ought  to  be  given  for    ^^'^^■'•*"^* 
the  Crown. 

Cur.  adv.  tndt. 

The  Lard  Chief  Baron  now  delivered  the  judg- 
ment of  the  Court. 


The  case  of  the  Attorney  General  v.  Mackenzie^    judgment 
stands  for  the  opinion  of  the  Court  this  day.    The 
question  came  on  before  us  upon  a  special  ver- 
dict, which  states  shortly,  that  the  spirits  in  ques- 
tion were  distilled  and  made  in  Ireland^  that  upon 
their  being  imported  into  England  from  Ireland, 
the  proper  duties  were  paid ;  that  they  were  seized, 
being  found  in  the  custody  of  the  Defendant  in 
Mnglandj  he  being  a  dealer  in  spirits,  and  not  being 
a  rectifier  or  compounder  of  British  spirits ;   and 
[this  is  the  material  part  of  the  case],  that  the  spirits 
Were  at  the  time  of  the  seizure,  in  quality  and 
strength  exceeding  one  to  ten  over  hydrometer 
proof;     It  was  found  that  the  time  at  which  this 
seizure  Was  made,  was  after  the  Act  of  Union  with 
Ireland;  that  the  spirits  were  not  protected  by 
the  exceptions  which  are  mentioned  in  the  statute 
of  26  Geo.  III.  chap.  73.  sec.  84.  by  virtue  of  which 
the  seizure  was  made.     That  section  provides  and 
enacts  ^^  That  if  any  British  spirits,  except  the  spi- 
rits excepted  (within  which  the  spirits  in  question 
do  not  fiiU),  shall  be  found  in  the  custody  of  any 
dealer  or  dealers  in  spirits,  not  being  a  rectifier  or 
compounder   of    British    spirits,    exceeding   the 

VOL.  XI.  z  strength 
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1829*  Strength  of  one  in  eight  under  hydrometer  proof] 
Th^AiTOR-  they  shall  be  forfeited."  It  is  clear,  and  it  seems 
admitted  by  the  Defendant's  counsel,  that  if  the 
spirits  were  British  spirits,  the  seizure  was  lawful 
The  question  then  is,  whether  the  spirits  in  dispute 
are  not,  according  to  the  law  as  established  at  tbi 
time  of  the  Union  between  England  and  Ireland 
to  be  considered  and  dealt  with  in  all  respects  ai 
British  spirits,  though  in  fact  made  in  Ireland  ? 

Before  the  Union  between  England  and  Irelani 
spirits  made  in  Ireland^  and  imported  into  England 
were  held  to  be,  and  were  treated  as  foreign  spi 
rits,  and  accordingly  paid  a  higher  duty  than  spirit 
made  in  Britain^  and  that  duty  was  assessed  als< 
in  a  different  manner.    Then  the  Act  of  Unioi 
passed  the  39th  and  40th  Geo.  III.   chap.  67. 
and  the  6th    Article   of  that  Act  is  the   onlj 
part  of  the  statute  to  be  considered  as  applying  tc 
the  subject  before  us.     Referring  to  the  mode  d 
drawing  up  that  Act  of  Parliament,  the  Articles 
were  part  of  the  act  beyond  all  question.     There 
is  no  material  difference  in  point  of  form  between 
the  Act  of  Union  between  Great  Britain  and  Ire* 
landj  and  the  Act  of  Union  between  Great  Britm 
and  Scotland.  The  sixth  article  is  this, — ^^  That  bis 
Majesty's  subjects  of  Great  Britain  and  Ireland 
shall,  after  a  given  time  (1  Jan.  1801),  be  entitled 
to  the  same  privileges,  and  be  on  the  same  fbotiog 
as  to  encouragements  and  bounties  on  the  like  ar- 
ticles, being  the  growth,  produce,  or  manu&cture 
of  either  country  respectively,  or  generally  in  re- 
spect of  trade  and  navigation  in  all  ports  and  places 

in 
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in  the  United  Kingdom  and  its  dependencies,  and    yj^^^ 
that  in  all  treaties  made  by  his  Maiesty,  his  heirs    TheAiroR- 

-Tfc  I  •     -^iT   •  nby-Grniral 

and  successors  with  any  foreign  Power,  his  Majes-  «. 

ty's  subjects  of  Ireland  shall  have  the  same  privi- 
l^es,  and  be  on  the  same  footing  as  his  Majesty's 
subjects  in  Great Britairij^  that  is  to  say,  the  sub- 
jects in  both  countries  shall  be  entitled  to  the  same 
privileges,  and  be,  in  all  respects,  on  the  same 
fi)oting,  ^'  as  to  encouragements  and  bounties  on 
the  like  articles,  being  the  growth,  produce,  or 
Hianu&cture  of  either  country  respectively  and  ge- 
nerally, in  respect  of  trade  and  navigation  in  all 
ports  and  places  in  the  United  Kingdom  and  its 
dependencies/' 

The  AUomey  General  stated  the  excise  regula- 
tions, as  prescribed  by  the  different  statutes  with 
respect  to  spirits  in  England  and  in  Ireland  before 
the  Union  in  so  perspicuous  a  manner,  that  I  shall 
not  attempt  to  repeat  that  statement  of  those  regu- 
lations, nor  need  I  advert  to  them  particularly  here; 
bat  I  would  refer  the  Court  to  those  observations, 
which  are  still  fresh  in  the  memory  of  every  one  of 
08.  The  sixth  article  states  the  agreement  and 
contract  of  the  two  countries,  and  is  the  comer 
4ooe  on  which  the  arguments  on  both  sides  must 
be  founded.  That  article  goes  on  to  declare, 
that, from  a  given  day,  ^^all  prohibitions  and  boun- 
ties on  the  export  of  articles,  the  growth,  pro- 
duce, or  manufacture  of  either  country,  to  the 
other  shall  cease  and  determine,  and  that  the  said 
^des  shall  thenceforth  be  exported  from  one 
coQotry  to  the  other  without  duty  or  bounty  on 

z  2  such 
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1^122.      such  export,"  still  proceeding  on  a  principle  of 
The  attor-  equality  of  advantage  as  between  the  two  countries, 

MBY-CiENBRAL  •  •        •  •  • 

V.        considering  them  as  intended  to  be  put  upon  an 

M'Kbnxib. 

equal  footing.  Then  it  proceeds  thus :  ^^  all  articles 
the  growth,  produce,  or  manufacture  of  eithei 
country  (not  hereinafter  enumerated  as  subject 
to  specific  duties),  shall  from  thenceforth  be  im- 
ported into  each  country  from  the  other,  free 
from  duty,  other  than  such  countervailing  duties 
on  the  several  articles  enumerated  in  the  schedule 
No.  One  A  and  B,  hereunto  annexed,  as  are  there 
in  specified,  or  to  such  other  countervailing  duties 
as  shall  hereafter  be  imposed  by  the  parliameni 
of  the  United  Kingdom  in  the  manner  hereinaftei 
provided.'*  The  countervailing  duties  are  cer- 
tainly, by  this  article,  considered  as  specified  dis- 
tinctly and  sufficiently  in  the  schedule  No.  One 
A  and  B ;  but  the  Legislature,  at  the  same  time, 
foreseeing  that  other  countervailing  duties  might 
hereafter  be  more  convenient  to  the  two  countries, 
it  is  left  to  Parliament  at  a  future  time  to  make 
such  alterations  as  circumstances  should  be  found 
to  require.  It  is  therefore  provided  that  **  for  the 
period  of  twenty  years  from  the  Union,  the  arti- 
cles enumerated  in  the  schedule  No.  2,  hereunto 
annexed,  shall  be  subject  on  importation  into  each 
country  from  the  other,  to  the  duties,  specified  in 
the  said  schedule  No.  2.'' 

Having  read  so  much  of  the  sixth  Article  as 

seems  to  me  to  be  necessary  upon  the  present 

occasion,  I  turn  now  to  schedule  No.  One  A.  and  B. 

Schedule  No.  One  is  entitled  thus,  •«  Of  the  Arti- 
cles 
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cles  to  be  charged  with  countervailing  duties  upon       1822. 
importation  from  Ireland  into  Great  Britain^  and    ThTA^^- 
bom  Great  Britain  mto  Ireland^  respectively,   ac-  *'^''"^^^''"''' 
cording  to    the  sixth  Article  of  Union."     Let-    m^kkkhb. 
ter  A,  is  **  On  importation  into   Great  Britain 
from  Ireland.*^     Beer,  Bricks,  and  Tiles,  Candles, 
and  a  great  number  of  other  articles  are  here 
enumerated  alphabetically,  to  which  the  counter- 
vailing duties  are  applied,  and  we  come  at  last  to 
spirits.     It  is  headed,  "  Spirits,  British.^*    The 
item  is,  **  For  every  gallon,  EngUsh  wine  measure, 
of  spirits,  aqua  vitas j  or  strong  waters,  which  shall 
be  distilled  or  made  in  Ireland^  and  imported  at  a 
strength  not  exceeding  one  to  ten  over  hydrometer 
proof.**     The  title  of  the  item  is  material.     It  is 
"  Spirits,  Britishj"  and  in  describing  "  Spirits, 
British*^  are  enumerated ;    spirits,  aqua  vitce^  or 
strong  waters,  which  shall  be  distilled  or  misde  in 
IrelandjZndi  imported  into  England  at  a  strength 
not  exceeding  one  to  ten  over  hydrometer  proof." 
I  find  it  extremely  difficult  to  say,  that  when  the 
L^islature  inserted  this    in   the  schedule,  they 
could  have  meant  any  thing  upon  earth,  but  that 
the  spirits  which  were  made  in  Ireland  and  brought 
into  England^  were  to  be  considered  to  be  such 
spirits  as  the  Act  calls  them,  that  is,  British  spirits. 
What  can  these  words  mean,  unless,  that  spirits 
which  are  made  in  Ireland  and  brought  here,  should 
be  considered  here  as  British  spirits,  just  as  much  so 
for  the  purposes  of  this  and  other  Acts  of  Par- 
liament, as  if  they  had  been  made  in  Great  Britain? 
Then  there  follows  this  note:  "  Note — spirits  above 
the  strength  of  one  to  ten,  will  be  charged  in  pro- 
portion ; 
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.^^^^^^  portion ;  and  on  sweetened  or  compounded  spirits, 

The  attok-   the  duty  will  be  computed  upon  the  highest  degree 

V,         of  strength  at  which  such  spirits  can  be  made  :'^ 

still  applying  this  note  to  the  very  same  thing,  the 

Article  when  made  in  Ireland^  and  imported  intc 

Great  Britain. 

Then,  schedule  B.  is  ^^  On  importation  intc 
Ireland^  from  Great  BritainJ^  The  word  spirit! 
is  found  there  also  at  the  head  of  the  Article,  thus 
Spirits. — For  and  upon  every  gallon  of  spirits  \ 
being  of  the  manufacture  of  Great  Britain^  i^^ 
and  imported  from  thence  a  duty  of  -  -  -J 
so  that  in  the  one  case  they  distinguish  the  spirit 
coming  from  Ireland  to  this  country,  as  BriU^ 
spirits.  In  the  other  schedule  B.  they  do  not  ca 
them  British  or  Irish  spirits,  but  spirits  generally 
spirits  made  in  England  and  sent  over  to  IrelarM^ 
Those  are  called  spirits  generally  without  an 
further  description  being  added  to  them. 

With  respect  to  myself,  I  confess,  that  on  a  view 
of  the  body  of  the  sixth  Article,  independently  of 
any  elucidation  furnished  by  the  schedule,  it 
seems  to  me,  to  be  quite  clear,  that  a  reciprocity 
of  benefit  and  a  consolidation  of  their  respective 
commercial  interests,  were  unquestionably  the  ob* 
ject  of  both  countries  when  they  entered  into  the 
treaty  on  which  this  Statute  of  Union  was  founded. 
They  were  to  be  made,  in  all  respects,  as  to  trade, 
as  one  Country.  In  reference  to  this  particular 
subject,  Irish  spirits,  if  any  such  should  be  im* 

ported  into  Great  Britain^  were  meant  to  be  en- 

tided 
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titled  to  all  the  protection  and  indulgence  to  which       1822. 
spirits  made  here  would  be  entitled,  and  to  be  no    The  attor. 
Jonger  considered  as  foreign  spirits  in  any  respect,         v. 
or  for  any  purpose.     Their  character  of  foreign         """** 
spirits  was  entirely  extinguished  by  the  provisions 
of  the  sixth  Article.     Then,  surely,  if  they  are  to 
liave  the  advantage  which   this  Defendant  now 
claims,  it  would  be,  on  the  part  of  the  Irish  trade, 
an  evident  breach  of  the  contract  which  is  provided 
by  the  sixth  Article:  because,  it  is  quite  clear, 
that  if  the  Defendant  be  right  in  his  argument, 
the  one  country  would  be  entitled  to  greater  ad- 
vantages than  the  other,  and  the  intended  object 
of  that  Article,   the  establishment  of  a  recipro- 
city and   consolidation  of  commercial  interests, 
would  be  entirely  defeated.     I  confess,  therefore, 
that  if  the  insertion  of  the  word  British  had  not 
been  made  in  the  schedule,  and  the  question  had 
arisen  fairly  without  reference  to  the  schedule,  I 
should  have  drawn  the  same  conclusion  from  the 
Article  itself:  and  I  must  have  decided  against  the 
Defendant  on  the  language,  the  principle,  and  the 
spirit  of  the  body  of  the  sixth  Article,  even  if  the 
word  British  had  not  been  inserted  in  schedule 
A.     That  seems  to  me  to  be  the  necessary  con- 
sequences of  our  consideration  of  the  sixth  Article, 
as  comprising  the  terms  of  a  contract  between  the 
two  countries,  which  was  meant  to  create  a  com- 
plete reciprocity  of  interests  between  both — giving 
to  the  Irish  spirits  on  the  one  hand,  all  the  advan- 
tage on  importation  into  England^  which  the  Bri- 
tish materiaihsLd  before;  and  on  the  other,  giving 
to  the  British  spirits  all  the  advantage  which  could 


SSS  CASES   IN   THE  EXCHEQUERy 

jQ^  i  b*ve  belonged  to  Irish  spirits  when  brought  into 
The  attor.  this  country.  Now  as  that  would  have  been  my 
'  V.  opinion  most  probably  upon  the  spirit  and  language 
of  the  Article  itself,  without  reference  to  the  Article 
schedule  A.,  of  course,  the  insertion  of  this  word 
^^BriHsW*  there  makes  it,  if  possible,still  more  clear  j 
interpreting,  beyond  a  possibility  of  doubt,  the 
meaning  and  view  of  the  parties.  We  cannot  suppose 
that  the  words/'  Spirits  Britishj 'h^d  not  or  were  nol 
intended  to  have  any  meaning.  They  form  pari 
of  the  statute:  and  if  they  have  any,  what  meaning 
can  they  have,  but  lliat  which  we  assign  to  them  i 
With  reference  to  the  body  of  the  sixth  Article 
particularly,  and  the  terms  also  that  follow  the 
very  words  themselves  in  the  schedule,  what  mean- 
ing can  they  have  but  such  as  should  operate  as 
a  declaration,  that  the  spirits  mentioned  in  the 
item  shall  become  British  spirits  as  soon  as  they 
have  been  imported  into  that  part  of  the  United 
Kingdom,  called  Great  Britain  from  the  other  part 
of  the  United  Kingdom  called  Ireland  ?  This  is 
the  construction  which  I  feel  myself  called  upon 
to  put  upon  this  Act  of  Parliament,  the  Act  of 
Union,  upon  the  construction  of  which  the  whole 
case,  certainly,  entirely  depends. 

But  it  is  urged,  and  very  fairly,  that  if  the  Legis* 
lature  (the  authors  of  the  Act  of  Union)  have 
shewn  by  the  language  employed  in  former  or  sub- 
sequent statutes,  that  a  different  construction  is  the 
just  one,  the  Court,  whatever  its  opinion  might 
otherwise  have  been  on  the  language  of  this  Act 
of  Union,  must  necessarily  bow  to  the  intention  of 

the 
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the  Legislature,  as  manifested  by  other  Acts  passed       1822. 
in  respect  of  other  parts  of  the  same  Law.  For  that   The  ATr<»«i. 
purpose  and  with  that  view,  the  language  of  the 
act  of  the  4Sd  Geo.  IIL  cap.  81.  schedule  A.  has 
been  much  insisted  on.  There,  certainly,  under  the 
head  ^*  Irish  spirits"  we  find  enumerated  ^^  Spirits 
&c.  made  in  Ireland^   and  imported  into  Great 
Britain:**   but  that  Act  merely  imposes  an  ad- 
ditional duty  on  such  spirits,  and  does  not  in  any 
d^ee  a£fect  the  sixth  Article  of  the  Union,  which 
is  left  quite  uncontrolled  by  any  of  its  provisions : 
this  Act  in  fitct  applies  to  spirits  made  in  Ireland^ 
and  also  in  Great  Britain^  respectively.    But  as  an 
answer  to  that,  the  statute  of  43  Geo.  III.  cap.  69. 
schedule  B.  was  adverted  to  by  the  Attorney-Gene- 
ral in  his  reply ;  the  heading  there,  is  '^  Spirits, 
Britishj*  and  then  the  item  described  is  this,  <<  for 
every  gallon  English  wine  measure  of  spirits,  &c. 
which  shall  be  distilled  or  made  in  Ireland^  and 
imported  into  Great  Britain  at  a  strength  not  ex- 
ceeding one  to  ten  over  hydrometer  proof.''    That 
Act  as  clearly  declares  in  effect  the  same  thing 
which  had  been  declared,  according  to  my  notion 
of  it,  in  the  Act  of  Union  itself:  namely,  that 
those  spirits  which  were  made  in  Ireland^  and  had 
been  imported  into  Great  Britain^  were  British 
spirits,  and  to  be  so  considered  for  all  purposes. 
Surely  this  is  strong  evidence  to  shew,  as  matter 
of  construction,  that  the  Legislature  intended  that 
spirits  though  made  in  Ireland^  should,  when  im- 
ported into  Great  Britain^  be  considered  as  British 
spirits. 


The 
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1829.  The  terms  of  the  Act  of  the  54th  Geo.  III.  cap. 

TheATTOR.  149.  has  also  been  much  pressed  on  us  by  the 
Counsel  for  the  Defendant,  as  contaming  language 
and  provisions,  the  construction  of  which  was 
urged  to  be  wholly  inconsistent  with  the  construc- 
tion of  the  Act  of  Union  now  contended  for  on  the 
part  of  the  Crown.  1  have  looked  through  the 
statute,  and  indeed  all  the  Acts  with  the  greatesi 
care  I  could :  but  I  cannot  understand  that  Ad 
of  the  54th  Geo.  III.  in  the  manner  in  which  it  h 
proposed  to  be  construed  by  the  Counsel  for  the 
Defendant,  as  necessarily  furnishing  any  such  ex 
position  of  the  Act  of  Union.  The  regulations  ir 
that  Act  of  Parliament  are  perfectly  consistent,  as 
I  conceive,  with  the  construction  which  we  are  dis- 
posed to  put  upon  the  Act  of  Union.  The  term  Irish 
spirits  is  used  there,  it  is  true,  very  frequently,  bat 
that  only  imports  distinction ;  for  the  word  is  merely 
used  for  the  purpose  of  brevity  and  clearness,  to 
refer  to  the  spirits  made  in  Ireland  as  contradis- 
tinguished from  those  made  in  England  and  Scot^ 
land :  and  that  in  my  opinion  does  not  govern  the 
construction  to  be  put  on  the  terms  in  other  Acts. 
It  would  be  quite  tedious  to  go  through  the  par- 
ticulars of  these  Acts  of  Parliament,  they  were 
stated  very  much  at  length  in  the  course  of  the 
argument,  and  it  is  sufl9cient  to  say,  that  it  appears 
to  me  that  the  introduction  of  the  word  Irish  spi- 
rits, as  used  in  any  of  them,  does  not  at  all  afiect 
this  case.  The  49th  Geo.  III.  cap.  8.  has  also  been 
mentioned,  but  that  statute  does  not  at  all  apply 
to  this  case. 


Thus 
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Thus  Stands  the  case  Tvith  reference  to  the  con-       1822. 
struction  supposed  to  be  applied  by  Parliament   TheArroR- 
hy  statutes  subsequent  to  the  Act  of  Union  :  and  "■^■^;;^*^'^ 
it  seems  to  me,  the  observations  which  arise  upon    ^*^»""*- 
that  part  of  the  argument,  confirm  the  construe* 
tion  which  I  have  said  we  think  ought  to  be  put 
upon  the  Act  of  Union.    The  case  must  there* 
fore  be  determined  on  principle  with  reference  to 
the  objects  of  the  contract.    One  of  the  great  ob^ 
jects  of  the  Act  of  Union  between  this  country 
and  Ireland^  was  to  place  the  two  countries  on 
equal  terms  with   respect    to  the  advantages  to 
be  derived  to  each  from  their  respective  manu* 
fiictures  and  trades.     That  is  expressed  with  suffi- 
cient clearness.     That  object  will  be  disappointed, 
if  the  construction  of  the  Act  of  Union  insisted 
upon  by  the  Defendant  were  to  prevail,  for  in 
that  case  Ireland  would  receive  a  valuable  ad- 
vantage over  Great  Britain :  and  that  considera- 
tion must  guide  us  in  deciding  this  case.     In 
determining  this  question,  it  is   necessary   that 
we  should  recollect  that  the  spirits  in  dispute, 
though  made  in  Ireland^  must  be  imported  into 
England  before  they  become  subject  to  be  dealt 
with  as  British  spirits.      I  admit,  however,  that 
whatever  the  real  construction  may  have  been,  if 
the  statute  has  not  sufficiently  expressed  its  pur- 
pose on  the  particular  subject  before  us,  we  cannot 
insert  words :  but,  I  am  clearly  of  opinion,  that  if 
we  consider  the  body  of  the  sixth  Article  alone, 
andl  more  especially,  when  explained  by  the  lan- 
guage of  schedule  A.  the  statute  is  sufficiently 
expressive  and   explicit.     I  likewise  think,  that 
the  subsequent  Acts  do  not,  in  the  least  degree, 

affect 
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1832.  affect  this  construction :  and  that,  in  point  of  fiict. 
The  attok-  some  of  the  subsequent  Acts  very  directly  confirm 
V.  it,  without  referring  to  schedule  B.  attached  to  the 
4Srd  Geo.  IIL  cap.  69.,  which  must  be  allowed  to 
be  no  slight  confirmation  of  the  opinion  I  have 
expressed ;  where  the  schedule  has  the  very  same 
term  '^  Spirits,  Britishj^  and  it  must  certainly  be 
considered  as  a  very  strong  confirmation  of  the 
construction  we  put  upon  that  Article.  I  therefore 
think  the  verdict  ought  to  be  entered  for  the  Crown. 
That  will  be,  I  believe,  conformable  to  the  prac- 
tice which  has  uniformly  prevailed  from  the  Union 
to  the  time  of  the  present  contest  in  the  affidrs  of 
thq  revenue  of  the  Excise.  I  place  no  reliance, 
however,  upon  that  circumstance  in  forming  the 
opinion  which  I  entertain,  and  have  expressed: 
but  I  mention  it,  merely  as  it  shews  what  has  been 
the  opinion  of  those  who  have  been  practically 
conversant  with  the  subject  during  all  that  period. 
I  believe  my  learned  Brothers  concur  with  me 
in  the  opinion  I  have  expressed. 

Graham  and  Wood,  Barons^  without  giving  any 
reasons,  expressed  their  concurrence  in  the  same 
opinion. 

The  Court,  therefore,  gave 

Judgment  for  the  Crown. 

*^*  Against  this  decision  there  is  now  a  writ  of 
error  pending  in  the  Exchequer  Chamber :  and  the 
''■lestion  is  expected  to  be  argued  in  the  course  of 


TRINITY .  TERM,    S    GEO.    TV.  337 

1822. 

Wednetdoif, 
t6th  June* 

Savile  V.  Jackson.  iWfrfojf, 

^th  June. 

Parke  moved  for  a  rule  to  shew  cause  why  the  Order  for  a 
order  which  had  been  obtained  by  Jeremy  Cot  a  granted  on  the 
concilium  on  the  demurrer  in  this  case^  should  not  arffmns  on  the 
be  set  aside  for  irregularity  with  costs,  upon  an  dav  of  term) 
affidavit  stating^that  a  demurrer  was  delivered  to  the  li^ered  by  De- 
Defendant's  replication  on  the  1 8th  instant — and  j^Suntiff'i  re- 
that  on  the  20th,  the  demurrer  book  was  delivered,  Sieis^h  jIL, 
but  no  rule  had  been  given  to  bring  in  the  demur*  ^kbelnir'^ 
rer  book,  notwithstanding  which,  the  Plaintiff  on  ^e^oiSf but 
the  2lst  of  June  moved  for  and  obtained  a  rule  for  ^  bril^fee 
a  concilium  for  the  last  day  of  this  term.  bSk  rSe 

Court  refused 
to  let  aside 

The  action  was.  Debt  on  a  Judgment  recovered,  ^^^^^^^* 
in  the  usual  form,  for  a  sum  certain  for  the  debt,  gJ^'J^^^, 
and  a  further  sum  for  the  damages  sustained  by  7"  ^'^^/^^ 
Plaintiff  by  the  detention  of  the  debt  and  costs,  Plaintiff 

■^  having  ten- 

&c.    The  Defendant  pleaded  first,  that  after  the  dered  an  issne 

*  1         /»  1  to  the  country 

recovery  of  the  said  judgment,  and  before  the  ex-  on  the  De- 

,  "^       /%      1        -Tfci    .      •/»»•        1  Ml  •  i_       fendant's 

bibitmir  of  the  rlamtifi^s    bill,  to   wit,   on  the  pieas,aithoni(h 
Istof  «7fine.  Defendant  paid  to  the  Plaintiff /Ae  not  been  given 

.,  ^  •       /•  ^  -J  J     totheDefend- 

md  sum  qf  money  m  form  aforesaid  recovered;  ant  to  retnm 
and  secondly,  that  after  the  recovery  of  the  said 
judgment,  to  wit,  on  the  1st  of  January  1822,  the 
Haintiff  caused  to  be  sued  and  prosecuted  out  of 
the  Exchequer  a  writ  of  capias  ad  satisfaciendum 
against  the  Defendant,  directed  to  the  Sheriff  of 
Middlesex^  &c.  &c.  under  and  by  virtue  of  which 
said  writ,  certain  persons  then  being  Sheriff  of 
the  said  county,  having  had  the  said  writ  de- 
livered 
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^832.  livered  to  them,  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  took  and  arrested  the  Defend- 
ant and  had  him  in  custody  or  execution  for  the 
debt  and  damages  aforesaid,  concluding  with  a 
verification. 

The  Plaintiff  replied,  tendering  issue  on  the  first 
plea,  averring  that  the  Defendant  did  not  pay  to 
the  Plaintiff  the  said  debt  and  damages  in  form 
aforesaid,  and  recovered  in  manner  and  form  afore- 
said, as  the  Defendant  had  above  in  that  behalf  in 
his  said  plea  alleged :  and  as  to  the  second  plea, 
(protesting  that  no  such  writ  issued  as  in  the  said 
plea,  &c.  ;  and  also,  that  the  Plaintiff  did  not  sue 
or  prosecute  out  of  the  Exchequer  any  such  writ 
directed  to  the  Sheriff  of  Middlesex ^  as,  &c. :  and 
also,  that  no  such^  writ  was  ever  delivered  to  the 
said  Sheriff) — that  the  said  Sheriff  did  not,  tmder^ 
and  BY  VIRTUE  of  any  such  writ  of  our  said  Lord 
the  King,  take  and  arrest  the  said  George  and 
have  him  in  custody  in  execution  for  the  said  debt 
and  damages  in  manner  and  form,  &c. — concluding 
to  the  country. 

The  Defendant  demurred  to  those  replications, 
for  that  the  first  replication  did  not  traverse  or  con- 
fess and  avoid  the  matters  alleged  in  the  said  first 
plea,  but  attempted  to  join  issue  on  matters  not 
alleged  by  the  Defendant  in  his  first  plea :  and  for 
tliat,  the  replication  to  the  second  plea  attempted 
to  traverse  and  put  in  issue  matter  by  law  not 
traversable :  namely,  whether  the  said  Sheriff  ar- 
rested the  said  George  by  virtue  of  any  such  writ : 
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whereas  the  Plaintiff  ought  to  have  traversed  the       1822. 
&ct  of  the  issuing  of  the  writ,  or  the  fact  of  an      ^jivn^ 
arrest,  but  ought  not  to  have  traversed  matter  of    jacwom. 
law ;  and  for  that,  the  said  replication  to  the  second 
plea  did  not  expressly  deny,  or  admit  the  issuing 
of  a  writ  of  capias  ad  satisfaciendum^  or  the  delivery 
thereof  to  the  said  Sheriff,  but  was  altogether  un- 
certain and  unintelligible,  and  did  not  raise  any 
certain  issue.     The  Plaintiff  joined  in  demurrer. 

Under  these  circumstances  it  was  urged,  in  sup- 
port of  the  motion,  that  the  order  had  been  irregu- 
larly and  prematurely  obtained,  as  it  ought  not, 
by  the  practice  of  the  Court,  to  have  been  moved 
for  so  early  ;  because  there  had  been  no  rule  for 
bringing  in  the  demurrer  book,  and  consequently, 
the  issue  in  law  could  not  be  put  on  the  roll,  and 
the  Court  could  not,  consequently,  hear  the  argu- 
ment ;  for  regularly,  they  can  only  look  at  the  re- 
cord. In  this  case,  there  was  no  rule  at  this  moment, 
for  bringing  in  the  demurrer  book  to  be  enrolled, 
and  the  Defendant  could  not  consequently  pro- 
ceed either  by  returning  it,  or  in  any  other  manner 
upon  such  an  issue,  which  was  not  final  until  ulti- 
mately settled :  and  the  Defendant  is  entitled  to 
four  days  after  the  Plaintiff  has  joined  in  demurrer 
to  return  the  demurrer  book,  during  which  time 
he  may  wave  the  demurrer  and  special  plea  and 
give  the  general  issue:  Hale  v.  SmaUwood  (a). 
Until  that  was  done,  the  record  could  not  be  con- 
sidered perfect  either  in  point  of  fact  or  in  con- 
templation of  law. 

{a)  2Tidd's  Pr.  761.  (7th  Rlit,) 

Jeremy 
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^^^^^Lj       Jeremy  opposed  the  application,  relying  on  the 
savilb       practice  of  this  Court,  and  particularly  on   the 
J ACEflOM.      terms  of  an  old  rule  of  Hilary  Term  1 75S,  "  con- 
cerning dilatory  pleadings/'*  which  provides  that 

*  The  following  is  the  Rule  adverted  to. 

^'  Whereas,  in  divers  actions  and  suits  commenced  in  this  Conrt, 
the  PlaintifTmany  times  in  pleading  concludes  to  the  country,  and 
the  Defendant,  not  being  obliged  to  join  issue  or  demur  till  four 
days  aflerthe  Plaintiff,  are  thereby  delayed;  for  the  prevention  of 
whichy  for  the  future,  It  is  ordered,  that  from  and  afler  the 
said  first  day  of  Michaelmas  Term  in  all  cases  where  the  Plain- 
tiff* concludes  to  the  country,  the  Plaintiff's  Attorney,  or  Clerk 
in  Court,  may  give  notice  of  trial  at  the  time  of  dehvering  bis 
replication,  or  other  subsequent  pleading,  in  case  issue  shall  be 
joined  therein,  or  of  executing  a  writ  of  inquiry  in  default  of 
joining  issue,  which  shall  l>e  deemed  good  notice  of  trial  from 
the  time  of  the  delivery  of  such  replication,  or  other  subsequent 
pleading  in  case  issue  shall  be  joined :  and  if  the  Defendant  doth 
not  join  issue  on  such  replication  or  other  subsequent  pleading, 
and  the  Plaintiff  doth  sign  judgment  for  want  thereof,  the 
Defendant's  Attorney,  or  Clerk  in  Court  shall  take  notice  of 
executing  a  writ  of  enquiry,  from  the  time  that  notice  thereof 
^  was  given  as  aforesaid :  and  it  is  further  ordered,  that  in  all 
cases  where  the  Drfendant  demurs  to  the  Plaintiff's  declaratioo, 
replication,  or  other  subsequent  pleading,  the  Defendant's  Attor- 
ney, or  Clerk  in  Court  shall  be  obliged  to  accept  of  notice  of 
executing  a  writ  of  enquiry  on  the  back  of  the  joinder  in  de- 
murrer ;  and  in  cases  where  the  Defendant  pleads  a  dilatory  plea 
to  which  the  Plaintiff  is  obliged  to  demur,  in  such  caa^  the 
Defendant's  Attorney,  or  Clerk  in  Court,  shall  be  obliged  to  accept 
of  notice  of  executing  a  writ  of  enquiry  on  the  back  of  such 
demurrer :  And  it  is  further  ordered,  that  in  all  cases  where  the 
Plaintiff  demurs  to  the  Defendant's  pleai  replication,  or  other 
subsequent  pleading,  and  the  Defendant  joins  in  demurrer,  the 
Plaintiff  shall  be  at  liberty  to  enter  the  issue  in  law  upon  the  roll^ 
and  move  for  a  concilium  without  giving  the  Defendant  any  rule 
to  bring  in  the  book  of  demurrer." 
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¥7here  the  Plaintiff  demurs  to  the  Defendant's  plea,     ^  1^- 
replication,  or  other  subsequent  pleading,  and  the 
Defendant  joins  in    demurrer,  the  Plaintiff  shall 
be  at  liberty  to  enter  the  issue  in  law  upon  the  roll, 
and  move  for  a  concilium  without  giving  the  De- 
fendant any  rule  to  bring  in  the  book  of  demurrer—r 
a  rule  which  from  the  language  of  it,  using  the 
term  ^^  replication,"  he  submitted,  must  be  taken  to 
be  mutual  and  applicable  to  demurrers  by  Defend- 
ants in  which  the  Plaintiff  should  join,  as  well  as 
to  those  filed  by  Plaintiffs ;  the  object  of  it  being 
clearly  to  expedite  Plaintiffs  under  such  circum- 
stances, where,  as  in  this  case,  the  Plaintiff  con- 
cludes to  the  country.     He  contended,  therefore, 
that  the  Defendant  was  not  entitled  to  four  days 
to  return  the  demurrer  book. 

Parkey  in  reply,  insisted  that  the  part  of  the 
rule  which  had  been  relied  on,  was  confined  to 
demurrers  filed  by  Plaintiffs  and  joined  in  by  De- 
fendants, in  which  cases  the  record  would  be  com- 
plete as  far  as  regarded  the  Defendant. 

Graham,  Baron.  Tliere  can  be  no  doubt  of 
the  propriety  of  the  rules  of  the  Court  generally 
speaking;  but  it  is  quite  clear  that  in  all  these  cases 
we  may  look  to  the  nature  of  the  pleadings,  when 
we  are  called  on  to  apply  our  rules  to  give  effect  to 
a  point  of  practice:  and  if  we  see  that  the  sole 
object  of  a  demurrer  is  merely  dilatory,  we  may 
interfere  to  check  such  malpractices  as  tend  to 
cause  a  delay  of  justice,  by  dispensing  with  the 
four  days  usually  required  for  the  currency  of  such 

VOL.  XI.  A  A  rules. 
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18S3.  rules.  In  this  case  the  action  is  founded  on  a  judg- 
ment ;  and  in  answer  to  that  there  is  a  foolish  plea 
on  which  the  Plaintiff  takes  issue,  and  then  the 
Defendant  demurs.  It  is  surely  quite  fit  that  we 
should  bend  the  rule  a  little  if  necessary,  to  disap- 
point the  effect  and  intention  of  such  proceedings. 

Garrow,  Baron.    The  Court  cannot  be  blind 
to  the  intended  perversion  of  justice  attempted  by 
such  pleadings,  the  consequence  of  which  has  been 
the  introduction  of  names  for  such  devices  in  the 
practice  of  the  Courts,  as  render  it  reproachful.  Rir- 
ties  who  have  recourse  to  what  is  sometimes  called  a 
horse  demurrer,  must  sometimes  expect  the  Court 
to  curb  it  where  they  can.  This  rule  for  a  condlium 
must  stand,  and  if  there  be  really  any  thing  in 
the  demurrer,  we  will  take  care  that  the  Defendant 
shall  not  be  injured  by  it.  It  is  perhaps  very  likely, 
however,  that  if  he  had  had  the  demurrer  book 
feur  days,  that  he  would  in  the  mean  time  have 
struck  out  the  nonsense  which  he  has  put  on  the 
record. 

Rule  refused,  but  without  Costs. 


The  Demurrer  now  came  on  for  argument. 

Parke  contended  on  the  first  point,  that  the  de- 
nial of  payment  of  the  debt  and  damages  did  oot 
amount  to  a  denial  of  the  sum  of  money  allied  in 

the  plea  to  have  been  paid. 

On 
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On  the  second  pointy  he  insisted  that  replying  to       1892- 
the  allegations  in  the  plea  of  a  writ  having  been 
sued  out  and  delivered  to  the  Sheriff  by  way  of 
protestation  merely,  and  negativing  only  that  the 
Defendant  was  arrested  by  virtue  of  any  such  writ,     ^J[^j6?' 
was  an  insufficient  replication  to  a  positive  plea,  IcUonon^^ 
averring  all  those  fiurts:  and  he  submitted  that  the  ^i^^fl^^dl^ti^'t 
allegation  "  virtute  aijtis  "  being  merely  a  conse-  JJle/^t"^ 
quence  of  the  preceding  matter,  was  not  travers-  SiSSdant  ^* 
able  in  any  case,  and  d  fortiori  in  this  form,  as  "jjJ^eofwUch 
it  was    mere   matter  of  law,    citing   Bennet  v.  sherifftook* 
Firkins  (a).   The  King  y.  Lyme  Regis  (ft),  and  ^^^^^.^ 
Doctor  GrenviUe  v.  The  College  of  Physicians  (c).  "^^^*^  ^^ 
In  this  case  the  Plaintiff  not  having  traversed  the  ^*»«  ^^^^  »»<* 

^  damages: 

precedinir  matter,  it  was  therefore  insisted  that  the  repUcation 

'^  ^^  '  protestiDg  the 

replication  was  demurrable  to.  »^m  out  and 

^  deliveilDg  the 

writ  to  the 
Sheriff,  and 

Jeremy  m  support  of  the  replication  urged,  that  traversing 
the  traverse  of  the  allegation  in  the  plea  with  re-  b^virhu,  scc. 
ference  to  the  allegation  in  the  declaration  was  took  the  Do- 
sufficient,  and  put  the  whole  matter  of  the  first  plea  s^cient,sach 

•     .  an  allegation 

in  issue*  being  travers- 

able, as  being 
matter  of  law 

On  the  second  objection  he  submitted,  that  the  wIS?  ft!c^ 
words  ^  by  virtue  of  such  writ'  following  the  allega- 
tion in  the  plea  became  necessary  to  be  used  in 
denying  it ;  and  were  further  necessary  to  distin- 
guish  this  from  any  other  process,   under  which 

(a)  1  Wms-'s  Saund.  23.  (Note  5),  and  the  authorities  referred 
U)thcre. 
{h)  1  Doug^  159.  (c)  13  Mod.  Rep.  386. 


Sayilb 

jACEfOV. 
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ISSB^  ^  the  Sheriff  might  have  taken  the  Defendant  int^ 
custody. 

The  Court  determined  that  the  replications  wetr-- 
sufficient) — Mr.  Baron  Wood  observing,  that  th^ 
latter  allegation  being  at  most  matter  of  law  co 
nected  with  facts  was  traversable.  They  therefi> 
gave 

Judgment  for  the  Plaintiff*^ 

*  See  1  Wms/s  Saundersy  p.  23,  n.  5. 
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The  Attorney-General  v.  Carl  Cass.  ^SJjIIS!' 

In  the  course  of  the  last  Term  the  Court  granted  "JTie  Court  wui 

^  diiclHU-ge  a 

a  rule  on  the  motion  of  Piatt  on  behalf  of  the  De-  pniwierde. 

tained  in  cni- 

fendant  calling  on  the  Attomey-GeneraL  to  shew  todynnderie- 

nl  process 

cause  why  the  Defendant  should  not  be  discharged  (capias  on  an 

information 

out  of  the  custody  of  the  Sheriff  of  Essex^  on  the  for  offences 
ground  that  the  Defendant  had  been  illegally  ar*  yenue  Laws) 
rested  and  taken  into  custody,  and  therefore  could  the  Defendant 
not  be  legally  detained.  dwu^mTt'' 

which  was  ori- 
ginally illegal 

The  fiicts  stated  in  the  affidavit  of  the  prisoner,  authrnty.''^ 
were  these : — He  was  taken  into  custody  on  the  notL^uy 
26th  of  May  last  by  several  Officers  of  the  Customs,  B^ndLli'oB 
near  Mistleyj  in  the  county  of  Essex^  on  suspicion  auchir|e^^ 

VOL.  XI.  B  B  of 
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1823.  of  having  been  engaged  in  running  contraband 
ThTACTO^-  goods,  and  was  taken  by  them  to  Mistley.  On 
"■^-^■"*"^^  the  next  day  they  conveyed  him  to  Harwich  and 
Carl  Cass,  lodged  him  in  gaol  there,  where  he  was  confined 
till  the  9th  o^June  following.  On  that  day  he  was 
taken  to  Chelmsford  Gaol,  by  virtue  of  a  warrant 
of  the  Sheriff  of  £^ex,  dated  the  8th  of  June,  ad- 
dressed to  the  keeper  of  the  gaol,  and  two  bailiffi 
of  the  Sheriff,  requiring  them  to  take  the  Defend- 
ant and  keep  him  [in  the  usual  terms]  so  that  the 
Sheriff  might  have  his  body  before  the  Barons,  &c. 
at  Westminster  on  the  26th  of  June,  to  answer  his 
Majesty,  touching  certain  articles  whereon  he  was 
impleaded  by  an  information  lately  exhibited,  &c. 
fbr  the  forfeitures  of  sums  amounting  to  I257A 
The  affidavit  concluded  by  stating  that  ^'  the  cause 
for  which  the  Defendant  was  detained  upon  the 
said  warrant,  was  the  same  cause  for  which  he  was 
arrested  on  the  26th  of  May^^  and  that  he  had  re- 
mained in  prison  ever  since. 

Under  these  circumstances,  the  present  motion 
was  made  on  the  authority  of  ttie  Case  of  the  AU 
torney-General  v.  Dorkings^  (a)  wherein  the  Court 
had  granted  a  similar  rule  in  Trinity  Term,  which 
was  afterwards  made  absolute  on  cause  shewn  by 
the  Attomejf-GeneraL 

The  Atlometf-Geveraly  Clarke  and  Walton^  now 
shewed  cause  on  an  affidavit,  stating  that  the  De- 
ponent— a  searcher  and  landing  and  coast-waiter, 
in  the  service  of  the  Customs,  at  Mistley — having 

{a)  Ante,  p.  156. 

found 
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The  Attorney-General  v.  Carl  Cass.  ^m^! 


^  the  course  of  the  last  Term  the  Court  granted  The  court  wui 

^  discfaarge  a 

le  on  the  motion  of  Piatt  on  behalf  of  the  De-  prisoner  de- 

tained  in  cni* 

ant  calling  on  the  Attomey-GeneraL  to  shew  todynnderie- 

gal  process 

3  why  the  Defendant  should  not  be  discharged  (capias  on  an 
f  the  custody  of  the  Sheriff  ofEssej?,  on  the  for  offences 
d  that  the  Defendant  had  been  illegally  ar«  yenue  Laws) 
and  taken  into  custody,  and  therefore  could  the  Defendant 

1         11       1    ^    •        1  was  in  gaol,  an- 

legally  detained.  der  an  arrest 

which  was  ori- 
ginally illegal 

fiicts  Stated  in  the  affidavit  of  the  prisoner,  Mthriity!^^ 
ese : — He  was  taken  into  custody  on  the  notLpoMany 
May  last  by  several  Officers  of  the  Customs,  DSfendw^on 
Ulej/y  in  the  county  of  Essex^  on  suspicion  duchar|c^^* 

I.  B  B  of 
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1823.       been  taken  before  a  Magistrate,  he  was  not  in 
xb^troR-    l^g^l  custody  when  the  Capias  issued^  and  there- 
fore ought  to  be  discharged. 


JfSY-OBifSBAL 

r. 
Carl  Casi. 


Richards,  Chief  Baroju— The  Question  is  not 
whether  the  Defendant  in  this  case  was  liable  to 
be  arrested  for  any  offence  against  the  Revenue 
Laws  or  on  any  other  account }  but  whether,  under 
the  circumstances,  his  apprehension  was  l^pil  oc 
not  It  is  certainly  not  shown  that  the  original 
arrest  was  a  lawfiil  arretst.  It  does  not  appear 
that  he  was  taken  before  a  Magistrate,  nor  ia  any 
reason  assigned  for  not  doing  so.  If  he  were  im- 
properly detained  at  the  time  when  the  Capias 
issued  it  would  be  a  monstrous  abuse  of  the 
Process  to  procure  it  to  be  executed  under  such 
circumstances.  The  present  appears  to  me  to  be 
a  stronger  case  than  that  to  which  we  have  been 
referred,  where  we  discharged  a  Defendant  on  a 
similar  application  the  other  day,  made,  like  this, 
to  the  discretion  of  the  Court. 

Graham,  Baron. — The  Question  really  teems 
to  me  to  be,  whether  we  shall  permit  a  man  illegally 
arrested,  to  be  detained  under  a  legal  Process, 
issued  during  his  detention.  It  is  clear  that  the 
Defendant  was  originally  illegally  detained,  be- 
cause his  first  apprehension  was  not  followed  up  as 
it  ought  to  have  been,  by  carrying  him  inmie- 
diately  before  a  Magistrate.  It  would  be  veiy 
dangerous  to  allow  the  Process  of  the  Court  to  be 
so  grossly  abused. 
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Wood,  Baron. — I  entirely  concur  in  opinion.  1^22. 

The  Attor- 

Garrow,  J5aro7i.— If  we  could  entertain  any  "by-G"«r^ 
doubt  upon  this  application  as  to  the  course  which  ^^^  ^^"' 
we  ought  to  pursue,  it  would  be  a  reason  for  our 
discharging  the  party.  This  sort  of  proceeding 
even  if  practised  without  concerted  management 
might,  if  not  checked,  lead  to  very  dangerous 
consequences,  encouraging  OfiBcers  to  consider 
themselves  entitled  to  detain  individuals  during 
their  pleasure,  under  pretence  of  obtaining  in- 
structions from  their  Board.  I  say  this  advisedly. 
In  this  case  the  Court  are  called  on  to  protect  the 
liberty,  not  indeed  of  the  subject,  but  of  those 
whom  it  is  for  the  interest  of  the  country  to  treat 
with  favour — ^foreigners  resorting  here  for  the  fair 
purposes  of  commerce. 

Rule  Absolute. 

It  was  then  required  on  the  part  of  the  Crown, 
that  the  Defendant  should  be  discharged,  on  the 
tenns  of  appearing  to  the  Information,  but 

The  Court  refused  to  impose  any 
terms. 


The 


[ 
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18fi3« 

^"•V^*'  The  King  v.  Forman. 

IrinniMMyy 
tOtkJulf. 

^■•^Y^^  [^Demurrer  to  Rejoinders^] 

l^^"^.  'I^HIS  was  a  Sdre  facias  against  the  Surety  on 
SeCrownJre.  B^^^,  14/*  March^  1806,  to  the  Crown,  with  the 
t^^it^  foUowing  condition : 

attbetime^c. 
a  Clerk  in  the 

oiii^  ''  Whereas  the  above-bounden  WUUam  Babne 

hl^^^b^^  ^*  R^dick  now  is  and  for  some  time  past  has  been 

and  won/d  fr« 
entrnsted  with 

money,  condition  that  the  principal  slioald  from  time  to  time  duHmg  §o  hng  time  MihetkmM 
^mttinme  to  kM  ike  takt  place  which  he  then  held^  er  mmf  oiker  fliee  In  lAc  «aU  ^ffctft  pay 
the  money  received  hy  him  at  Clerk  aa  qforeeaid.  and  should  aho  ai  well  daring  tlie  term 
of  hU  holding  the  said  office  «•  qfterwardef  well  and  tmly  account  for  and  deUver  vp  to 
the  Treainrer  of  the  Ordnance  Office  all  snch  money,  Ac  at  should  come  to  his  haou  or 
be  commitlfed  to  his  care  as  a  Clerk  im  ike  end  CMce—the  Defendant  pleaded  tlial  tlw 
principal  did,  See,  [in  the  words  of  the  condition]  Rbpucatioiis  (in  substanpO  tK>^  ^^ 
principal  was  at  the  time,  &c.  a  Clerk  to  wit,  second  Clerk  in  the  Ordnance  Office,  and 
continued  in  the  office  of  such  Clerk  tor  the  space  of  four  years  and  until  aAerwardS|  to 
wit  on  the  Sm  Jmrnoty^  1810,  the  Plaintiff  became,  and  was  chief  or  first  Clerk  in  the  said 
office,  and  so  continued  till  the  several  defiinlts,  &c ;  and  that  whilst  he  so  continued  chief 
«r  first  Clerk  he  received  mon^  which  he  did  not  pay  over  to  the  Treasurer  of  the  Ord- 
nance ;  SeeemdUf,  that  on  the  6th  of  Jamiary.  1818,  the  principal  gave  to  the  Treaaoier  of 
the  Ordnance  an  account  of  the  monies  received  by  him  as  such  derk,and  of  the  balance 
of  cash  then  in  his  handA  on  such  account,  and  that  he  (the  principal)  ought  to  have  paid 
and  delivered  up  such  balance  to  the  Treasurer,  but  did  not ;  Jlurdlfff  that  the  principal 
after  the  making  the  said  bond,  and  whilst  he  so  continued  Clerk  as  aforesaid,  recmt ed 
money  belonging  to  his  Majesty  in  his  said  Office  of  Ordnance,  a  great  part  of  which  he, 
as  such  Clerk,  <mght  to  have  paid  on  the  6th  of  Joiinary,  1818,  to  ue  sail  Treasurer,  bat 
did  not :  FourtiUy,  that  after,  &c.  to  wit,  on  the  said  6th  of  Jamiary,  the  prindpal  gave  in 
an  account  of  money  received  and  paid  by  him  (the  principal,)  so  being  a  Clerk  In  the 
aaid  office,  and  of  the  balance  of  casn  then  in  his  hands,  on  snch  account  which,  altliongli 
it  was  the  duty  of  the  principal  as  such  Clerk  as  aforesaid,  to  pay  over,  Ac  he  did  not, 
i&c.  contrary  to  his  duty  as  a  clerk  in  the  said  office.  Rejoindbb— as  to  the  first  breach 
assigned  in  the  replication— that  at  the  time  &c.  the  principal  was  a  deriL  in  the  aaid  of- 
Hce,  vis.  eeemut  elerk,  and  that  he  continued  therein  tiA  he  became  first  clerk,  in  manner 
and  form,  Ac.  and  that  he  was  and  continued  first  clerk  until  the  twenty-sixth  of  Fekru' 
4U*y,  1810,  when  he  was  dismissed  from  his  said  place  or  office  without  the  knowledge  of 
the  Defendant,  and  without  notice  to  him :  ana  that  as  to  part  of  the  monev  alleged  to 
have  been  reeeived  by  the  principal  whilst  he  so  continued  snch  first  clerk,  vis.  one  hun- 
dred pounds,  the  same  was  received  by  him  whilst  he  vras  and  continued  such  first  dark, 
and  in  the  capacity  of  and  as  such  first  clerk  as  aforesaid,  but  that  the  residue  was  re- 
ceived by  him  not  In  the  cspacity  of  and  as  snch  clerk  as  aforesaid,  but  by  virtee  of  and 
finder  another,  and  different  office,  which  he  then  and  there  held]  wlulst  he  continued  snch 
clerk  as  aforesaid,  and  that  the  said  part  diereof  (the  hundred  pounds)  had  been  duly  ap- 
plied accordingly,  &c :  Secondly,  that  at  the  time,  &c  the  principal  was  a  dark  In  tte 
aaid  office,  and  so  continued  till,  (&c.)— the  like  aJlegation  as  in  the  first  rejohuler  to  the 
bracket,  stating  the  dismissal  to  have  been  on  the  second  of  Afardk,  in  the  same  year, 
and  averring  that  the  principal  had  duly  accounted  for  and  paid  o/l  tmck  money  msiikm 
received  t»  ku  aepadty  of  and  at  Mdk  clerk  at  i\foreaaid  accordingly,  &c.    The  tiiird  and 
fourth  r^oinders  were  neariy  nmiaiu  mutandit  in  the  same  terms.    The  SoiutKJoxiiDU 
took  issue  on  the  averments  in  the  first  rejoinder,  and  demurred  to  the  second,  third,  and 
tburtli  rejoinders,  for  insnffidency,  uncertainty,  and  duplicity.   Dbm URihiR  aUowed— 
Chose  rejoinders^  npt  being  aufficient  to  maintain  the  plea* 

**  a  Ckrk 
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"  a  Clerk  in  (hi  qffice  qf  tlie  Treasurer  and  Pay-  1S22. 
**  Ikaster  qf  his  Majesty's  Ordnance^  by  means  j^^^^ 
**  whereof  he  the  said  William  Balme  Ruddick  has  formam. 
^  been  and  will  be  entrusted  with  the  receipt  and 
^'  payment  of  divers  sums  of  money  and  securities 
"  for  money :  now  the  condition  of  the  above- 
**  written  obligation  is  such  that  if  the  said  Wil* 
^  liam  Balme  JRtuidick  do  and  s/ialljrom  time  to 
^  time  during  so  long  time  as  he  shall  continue  to 
^  hold  and  exercise  the  said  place  or  qffice 9  which 
^  he  now  holds  and  exercises  as  aforesaid,  or  any 
**oAer  place  or  qffice  in  the  said  qffice  of  Trea- 
<f  surer  and  Paymaster  of  his  Majesty'^  said  Ord- 
'*  nance,  duly  and  faithfully  pay  and  apply  all 
*^8uch  sum  and  sums  of  money  as  hath  or  have 
*'been  or  shall  or  may  be  received  by  him  ^ 
**  Clerk  as  qforesaidj  in  such  manner  and  at  such 
^  time  and  times  as  the  same  ought  to  be  paid 
«  and  applied,  and  also  do  and  shall  from  time  to 
^*time  as  well  during  the  term  of  his  holding  tfte 
^^*md  qffice  as  afterwards^  well  and  truly  ^ccotut^ 
^'far  and  deltoer  up  unto  the  Treasurer  and  Pay^ 
^*  master  of  his  Majesty's  said  Ordnance  for  the 
^•time  being  all  such  sum  and  sums  of  money, 
^*  securities  for  money,  books,  deeds,  papers,  and 
^  writings,  as  have  or  shall  or  may  come  to  the 
^  hands,  custody,  or  power,  or  be  committed  to 
^•the  care  of  him  the  said  William  Balme  Ruddick 
^  as  a  Clerk  in  the  said  qffice  of  the  said  Treasurer 
^  and  Paymaster,  when  and  as  the  same  ought  to 
^- be  accounted  for  and  delivered  up,  and  also  if 
^'•the  said  William  Babne  Ruddick  do  and  shall  in 
*^  oU  Hangs  well  andfaithfidly  execute  and  discharge 

"  his 


4€ 
4< 
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1823.  <€  his  duty  as  a  Clerk  in  the  said  qffice^  and  do  and 
^^  perform  all  matters  and  things  whatsoever  hwum- 
^^  bent  upon  him  to  do  and  perform  therein^  then 
*^  the  above  written  obligation  to  be  void  or  else 
<^  to  be  and  remain  in  full  force  and  virtue/' 

Plea.  « r^^^  ^e  3^j  WUliam  Bahne  Ruddick  did 

^*  from  time  to  time  during  so  long  time  as  he 
'<  continued  to  hold  and  exercise  the  said  place 
*^  or  office  which  he  then  held  and  exercised  as 
^^  aforesaid,  or  any  other  place  or  office  in  the  said 
"  Office  of  the  said  Treasurer  and  Paymaster  qfhis 
Mqjesiy^s  Ordnance,  duly  and  fiuthfuUy  pay 
and  apply  all  such  sum  and  sums  of  money  as 
were  received  by  him  as  Qerk  as  aforesaid^  in 
^'  such  manner  and  at  such  time  and  times  as  the 
^^  same  ought  to  be  paid  and  applied,  and  ako 
*^  did,"  &c.  &c.  (in  the  words  of  the  condition  of 
the  bond  to  the  end)  and  this  he  the  said  WiUiam 
Forman  is  ready  to  verify ;  wherefore,  he  prays 
judgment  if  his  said  Majesty  ought  to  have  exe- 
cution against  him  for  the  said  sum  of  ten  thou* 
sand  pounds,  or  for  any  part  thereof,  and  that  he 
may  be  discharged  by  the  court  here  as  to  the 
premises  aforesaid. 

RepUcatkmby      Ftrst^  That  the  said  WiUiam  Bahne  Ruddick^ 

the  Attorney 

Oenirjll,  as-  in  the  condition  of  the  said  writing  obligatory 
Breaches.        mentioned,  was,  at  the  time  of  making  the  said 

•writing  obligatory^  a  clerky  to  wit,  second  ckrk 
in  the  office  of  the  Treasurer  and  Paymaster  of  his 
late  Majesty's  Ordnance,  in  the  condition  of  the 
said  writing  obligatory  mentioned,  and  omtinued 

in 


SITTIMOS  AFTER  TRINITY  TERM,  &C;    S  GEO.  IV.  8SS 

in  the  office  of  such  clerk  as  aforesaid,  for  a  long       18S9L 
time  after  the  making  of  the  said  writing  obligatory,     .^^  ^^^ 
to  wit,  for  the  space  of  four  years,  and  until  after-         "- 
wards,  to  wit,  on  the  thirty-first  day  qf  January^ 
in  the  year  of  our  Lord  1810.    The  aiaid  fFUliam 
Babne  Ruddkk  bcame  and  was  chief  or  first  clerk 
in  the  said  office  of  the  Treasurer  and  Fkjnnaster 
of  his  said  late  Majesty's  Ordnance,  as  aforesaid, 
and  that  the  same  WilUam  Balme  Ruddkk  was  and 
continued  chief  first  clerk  from  thence  for  a  long 
time,  to  wit,  until  the  several  defaults  of  payment 
herein  after  mentioned ;  and  that  the  said  William 
Babne Ruddick  whilst  he  so  continued  chief  or  first 
derk  m  the  said  last  mentioned  qffice^  received  divers 
sums  qf  money 9  amounting  in  the  whole  to  a  large 
sum  of  money,  to  wit,  the  sum  of  twenty  thousand 
pounds,  of  lawfol  money  of  Great  Britain  to  wit, 
at  &€• ;  but  the  said  Attorney  General  ftirther  says, 
that  although  it  was  the  duty  of  the  said  WUUam 
Balme  Ruddick^  as  such  clerk  as  aforesaid,  to  have 
paid  a  great  part  of  the  sum  of  twenty  thousand 
pounds  so  received  by  him  as  aforesaid,  to  wit,  the 
sam  of  ten  thousand  pounds  afterwards,  to  wit,  on 
the  sixth  day  of  January,  in  the  year  of  our  Lord 
1818,  to  Thomas  Akocky  Esq.  the  Treasurer  and 
Paymaster  of  his  said  late  Majesty's  Ordnance,  or 
to  such  Treasurer  and  Paymaster  for  the  time 
beiiig,  on  request.    Yet  the  said  fFUliam  Babne 
Buddick  did  not  then,  or  at  any  time  since,  pay 
the  said  last  mentioned  sum  of  money,  or  any  part 
thereof^  to  the  said  TJumas  Alcocky  the  said  then 
Treasurer  and  Paymaster  of  the  said  Ordnance ; 
nor  hath  the  said  WilUam  Babne  Ruddkk  at  any 

time 
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1893.       time  nnce  paid  such  last  mentioned  sum  xxf  mooeyt 
or  any  part  thereof,  to  such  Treasurer  and.  Bay- 
master  for  the  time  being;    although  thjs  said 
WUiiam  Babne  Buddick  afterward,  to  wit,  oo  the 
same,  day  and  year  last  aforesaid,  and  often  since 
at  &c.  hath  been  requested  by  such  Treasurer  and 
Paymaster  to  pay  him  the  same ;  nor  hath  the  said 
WiUiam  Babne  Ruddick  in  any  manner  paid  or 
applied  the  said  last  mentioned  sum  of  money  as 
he  ought  to  have  done,  as  such  clerk,  as  aforesaid; 
but  on  the  contrary  thereof,  the  said  WiUiam  Babne 
Buddick  hath  wholly  neglected  and  refused  so  to 
do ;  and  the  same  sum  of  money  still  is  wholly  in 
arrear  and  unpaid,  to  wit,  at.  &c.  contrary  to  the 
duty  qfffie  said  William  Babne  Buddick^s  said  place 
or  office^  and  contrary  to  the  form  and  eflfect  of 
the  said  condition  of  the  said  writing  obligatory; 
and  this  the  said  Attorney  General^  on  behalf  of  his 
present  Majesty,  is  ready  to  verify :  wherefore  he 
prays  judgment  on  behalf  of  his  said  Migesty, 
and  that  his  said  Majesty  may  have  his  execution 
against  the  said  William  Forman  for  the  sud  ten 
thousand  pounds,  in  the  said  writ  and  writing 
obligatory  mentioned. 

id.  Replica.        Sccondfyj  That  after,  &c.  and  before,  &c,  at,  &c. 

and- before,  &c.  the  said  W.  B.  Buddick  did  give 
unto  the  said  Thomas  Akockj  the  then  T^- 
surer  and  Paymaster  of  his  said  late  Majesty's 
Ordnance,  an  account  of  the  monieB  received  and 
paid  or  retained  ly  him^  the  said  W.  B.  Buddick^ 
as  such  clerk  as  aforesaid,  one/  of  the  balance  of  cmh 
then  in-  his  hands,  on  such  account  so  rendered  aft 
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aforeaaid,  which  balance  then  and  there  amounted       1883. 

to  a  lai^  sum  of  money,  to  wit,  the  sum  of  ten  . 

thousand  pounds ;  and  although  it  was  the  duty  of 

the  said  fV.  B.  Ruddickj  as  such  clerk  as  aforesaid^ 

tokaoe  then  paid  and  delivered  up  the  said  hist  men^. 

tioned  balance,  to  the  said  Thomas  Akock^  the  then 

Treasurer  and  Paymaster  of  his  said  late  Majesty's 

Ordnance,  or  to  such  Treasurer  and  Paymaster 

for  the  time  being,  on  request.    Yet  the  said  W. 

K  Ruddick  did  not  then  or  at  any  time  since,  pay 

or  deliver  up  unto  the  said  Thomas  Alcockj  the  then 

Treasurer  and  Paymaster  of  his  said  late  Majesty's 

Ordnance,  or  at  any  time  afterwards,  to  such 

Treasurer  and  Paymaster  for  the  time  being,  the 

said  last  mentioned  balance  or  any  part  thereof, 

although  the  said  JV.  B.  Ruddick^  afterwards,  to 

wit,  on  the  same  day  and  year  last  aforesaid,  at, 

&c.  hath  been  requested  by  such  Treasurer  and 

Paymaster  to  pay  and  deliver  up  to  him  the  said 

balaoce,  but  the  said  fV.  B.  Ruddkk  then   and 

there  wholly  neglected  and  refused,  and  from  thence 

hitherto  hath  wholly  neglected  and  refused  so  to 

^;  and  the  said  last  mentioned  balance  is  still 

wholly  in  arrear  and  unpaid,  contrary  to  the  form 

and  effect  of  the  said  condition  of  the  said  writing 

obligatory*     And  this  the  said  Attorney  General^ 

ibc  our  said  Lord  the  now  King,  is  ready  to  verify, 

wherefore,  &c. . 

Tkirdlif^  That  before,. &c.  and  at  the  time,  &c.  J^;^*p"^*" 
^  for  a  long  time  afterwards,  to  wit,  from  thence 
^ti\  the  several  defaults  of  payment  hereinaft;er 
ii^tioQed,  .the  said  IV.  B.  Ruddick  wis  a  ckrk.in 

the 
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1833.       the  office  of  the  Treasurer  and  Paymaster  of  his 
!^:||^^^  « said  late  Majesty's  Ordnance  ;  and  the  said  W.  B. 


FbBMJjr. 


Buddkk  after  the  making  of  the  said  writing  obli- 
gatory, and  whilst  he  so  continued  a  clerk  as  last 
aforesaid,  received  divers  sums  of  money  beloti^ing 
to  his  said  late  Majesty,  in  his  said  officb  of  Ord- 
nance, amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit,  the  sum  of  twenty  thousand  pounds, 
of  like  lawful  money,  to  wit,  at,  &c.    A  great  part 
of  which  last  mentioned  sum  of  money,  to  wit,  the 
sum  of  ten  thousand  pounds ;  he  the  said  W.  B. 
Buddkkf  as  such  clerk  as  aforesaid,  ought  after- 
wards, to  wit,  on  the  said  sixth  day  of  Jamuay, 
in  the  said  year  of  our  Lord,  1818,  to  have  paid 
to  the  said  Thomas  Alcock^  the  then  Treasurer  and 
Pajrmaster  of  his  said  late  Majesty's  Ordnance,  or 
to  such  Treasurer  and  Paymaster  for  the  time 
being  on  request  Yet  the  said  W.  B.  BuddickM 
not  then,  or  at  any  time  since,  pay  the  said  hit 
mentioned  sum  often  thousand  pounds,  or  anypart 
thereof  to  the  said  Thomas  Alcock,  the  said  tbes 
Treasurer  and  Paymaster  of  the  said  Ordnance; 
nor  hath  the  said  fV.  B.  Ruddick  at  any  time  stnce 
paid  such  last  mentioned  sum  of  money,  or  any 
part  thereof  to  the  Treasurer  and  Paymaster  of  ItfB 
Majesty*s  Ordnance  for  the  time  being ;  aldioi^ 
the  said  W4  B.  Ruddick  afterwards,  to  wit,  on  die 
same  day  and  year  aforesaid,  and  often  since,  st 
Westminster  aforesaid,  in  the  county  aforesaid,hsth 
been  requested  by  such  Treasurer  and  Pajanafter, 
to  pay  him  the  same ;  but  on  the  contrary  thereof 
the  said  W.  B.  Ruddick  hath  wholly  neglected  sod 

refused  so  to  do,  and  the  same  sum  of  money  still 

is 
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is  wholly  in  arrear  and  unpaid,  to  wit,  at,  &c.       ^^^• 
aforesaid,  contrary  to  the  duty  of  the  said  W.  B.     ntKniQ 
Ruddick^  as  a  Qerk  in  the  said  office  of  Treasurer     formav. 
and  Paymaster  of  his  said  late  Majesty's  Ordnance, 
and  contrary  to  the  form  and  effect  of  the  said 
writing  obligatory,  and  this,  &c.  wherefore,  &c. 

Fourthly^  That  after,  &c.  and  before,  &c.  to  SS;,.'^*^"^*" 
wit,  on  the  said  sixth  day  of  January j  in  the  year 
181 8,  at,  &c.  the  said  W.  B.  Ruddick  did  give 
unto  the  said  Thomas  Alcockj  the  then  Treasurer 
and  Paymaster  of  his  said  late  Majesty*s  Ordnance^ 
on  account  of  the  monies  belonging  to  his  said 
late  Majesty,  in  his  said  Office  of  Ordnance  re- 
cehed  and  paid  or  retainedhy  him,  the  said  W.  B. 
Ruddkkj  so  being  a  Clerk  in  the  said  qffice,  and  of 
the  balance  of  cash  then  in  his  hands  on  such  ac- 
count 80  rendered  as  aforesaid,  which  balance 
then  and  there  amounted  to  a  large  sum  of  money, 
to  wit,  the  sum  of  ten  thousand  pounds,  and  al- 
though it  was  the  duty  of  the  said  W.  B.  Ruddick 
as  such  Clerk  as  aforesaid,  to  have  then  paid  and 
delivered  up  the  said  last  mentioned  balance  to 
the  said  Thomas  Akock  the  then  Treasurer  and 
Paymaster  of  his  said  late  Majesty's  Ordnance,  or 
to  the  Treasurer  and  Paymaster  of  such  Ordnance 
for  the  time  being,  yet  the  said  W.  B.  Ruddick 
did  not  then  or  at  any  time  since  pay  or  deliver 
op  unto  the  said  Thomas  Alcockj  the  then  Treasurer 
and  Paymaster  of  his  said  late  Majesty's  Ordnance, 
or  at  any  time  afterwards,  to  the  Treasurer  and 
Faymaster  of  his  Majesty's  Ordnance  for  the  time 
being,  pay  or  deliver  up,  &c.  the  said  last  men- 
tioned 


The  KiHG 

V. 
FORMAN. 


CASES  m  THE  EXCHEQUER, 

tioned  balance  or  any  part  thereof,  although  the 
said  W.  B.  Ruddick  afterwards,  to  wit,  on  the 
same  day  and  year  last  aforesaid,  and  often  since, 
at  fVestminster  aforesaid  in  the  county  aforesaid, 
was  requested  by  such  Treasurer  and  JE^ymaster 
to  pay  and  deliver  up  to  him  the  said  last  men- 
tioned balance,  but  the  said  W.  B.  Buddick  then 
and  there  and  from  thence  hitherto  hath  wholly 
neglected  and  refused  so  to  do,  and  the  same 
balance  is  still  wholly  in  arrear  and  unpaid 
conbrafy  to  the  duty  of  the  said  TF.  B.  Ruddick 
as  a  Clerk  in  the  said  office  of  Treasurer  and  Fay- 
master  of  his  said  late  Majesty's  Ordnance,  and 
contrary,  &c.  and  this,  &c.    Wherefore,  &c. 


Rejoinder  to 
first  Breach. 


Rejoinder;  esecuHo  non^  because  protesting  that 
the  said  replication  and  the  matters  therein  con- 
tained in  manner  and  form  as  the  same  are  sboft 
pleaded  and  set  forth  are  wholly  insufficient,  and 
that  the  said  WiUiam  Fomum  is  not  bound  by  law 
to  make  any  answer  thereto,  nevertheless  by  wiijr 
of  rejoinder  the  said  William  Forman  as  to  the 
%0lAJir$t  supposed  breach  of  the  condition  of  tfie 
said  writing  obligatory  therein  allied  and  set 
forth,  saith  that  true  it  is  that  the  said  WUBm 
Bahne  Ruddkk  was  at  the  time  of  making  the 
said  Writing  Obligatory  a  Clerk,  that  is  to  say. 
Second  Clerk  in  the  office  of  Treasurer  and  Fa/- 
master  of  his  said  late  Majesty^s  Ordnance,  and  that 
he  continued  in  the  place  or  office  of  such  Os^ 
as  aforesaid,  until  he  became  and  was 'Chief  or 
first  Clerk  in  the  said  office  of  Treasurer  and 
Paymaster  aforesaid,  in' manner  and  form  as  the 

said 
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oud  Attoraey-General,  on  behalf  pf  his  said  Ma^       18S9. 
jesty,  hath  above  alleged.     And  the  said  WiUiam    .J^^^ 
Fomum  further  saith,  that  the  said  WiUiam  Baime     yo^mm. 
Ruddick  was  and  continued  Chief  or  First  Clerk  in 
the  said  qffice  of  Treasurer  aud  Paymaster  of  his 
said  late  Majesty's  Ordnance  as  aforesaid,  from 
Aence  for  a  long  space  of  time,  that  is  to  say, 
until  the  twenty-utih  day  qf  February ^  1810,  when 
he  was  dismissed  from  his  said  place  or  office  of 
soch  Clerk  as  last  aforesaid,  without  the  know- 
ledge of  or  any  notice  of  such  dismissal  being  given 
to  the  ftaid  William  Forman^   to  wit,  at  fFest- 
^master  aforesaid  in  the  county  aforesaid.    And 
the  said  William  Forman  further  saith,  that  as  to 
part  of  the  said  sums  of  money  in  the  said  first 
breach  mentioned  and  therein  alleged  to  have 
been  received  by  the  said  WiUiam  Balme  Rud^ 
dick  whilst  he  so  continued  Chief  or  First  Ckrk  in 
the  last  mentioned  office,  that  is  to  say,  as  to  one 
hundred  pounds  thereof  the  same  wad  received  by 
the  said  William  Bakne  Ruddick  whilst  he  so  con- 
tinued Chief  or  First  Clerk   as  aforesaid  m  the 
capacity  qfand  as  such  Clerk  as  aforesaid^  but  that 
the  readue  of  the  said  sums^  of  money  in  the  said 
first  breach  mentioned,  was  received  by  him  the 
said  William  Babne  Ruddick  not  in  the  capacity  of 
or  as'such  Clerk  as  aforesaid,  but  by  virtue  qf  and 
under  another  and  different  qffice  and  places  or  other 
and  difierent  offices  and  places,  which  the  said 
WiUiam  Baime  Ruddick  then  and  there  held  whilst 
he  eanHmsed  such  Clerk  as  aforesaid,  to  wit,  at 
Westminster  ^oriesaid    in  the  county  aforesaid. 
And  the  said  WiUiam  Forman  further  saith,  that 
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the  said  William  Babne  Ruddick  hath  duly  paid 
to  the  said  I^omas  Akock^  and  to  the  Treasurer 
and  Paymaster  for  the  time  being,  and  hath  duly 
applied  as  he  ought  to  have  done  as  such  Qerk  as 
aforesaid  so  much  qf  the  said  sum  in  the  said  first 
breach  mentioned  as  was  received  bjf  him  in  his 
capacity  qf  and  as  such  Clerk  as  aforesaid  accords 
ing  to  the  true  intent  and  meaning  qfthe  conation  qf 
said  Writing  Obligatory^  and  this  the  said  William 
Forman  is  ready  to  verify.  Wherefore  he  prays 
judgment  if  his  said  Majesty  ought  by  reason  of 
any  thing  in  the  said  Jirst  breach  mentioned,  to 
have  his  execution  against  the  said  WUBam 
Forman  for  the  said  ten  thousand  pounds  in  the 
said  Writ  and  Writing  Obligatory  mentioned  or 
any  part  thereof,  &c. 

And  the  said  William  Forman  as  to  the  said 
breach  of  the  said  condition  of  the  said  writing 
obligatory  in  the  said  replication  secondfy  above 
mentioned  and  set  forth,  says  that  the  said  WUBam 
Babne  Ruddick  was  at  the  time  of  making  the  said 
writing  obligatory  a  Clerk  in  the  office  of  Trea- 
surer and  Paymaster  of  his  said  late  Majesty's 
Ordnance,  and  so  remained  and  continued  fiom 
thence  for  a  long  space  of  time  (that  is  to  say) 
until  the  second  day  qf  Marchj  one  thousand  eight 
hundred  and  ten^  when  he  was  dismissed  from  hk^ 
said  place  or  office  of  such  clerk  as  aforesaid,  nilfc- 
out  the  knowledge  of  or  any  notice  of  such  dis- 
missal being  given  to  the  said  William  Forman 
to  wit,  at  Westminster  aforesaid,  in  the  county 
aforesaid;  and  the  said  William  Forman  further 
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says,  that  as  to  part  of  the  said  sums  of  money  in  the 
said  second  breach  mentioned,  and  therein  alleged 
to  have  been  received  and  retained  by  the  said 
WiBiamBalmeRuddick  as  such  Clerk  as  aforesaid, 
(that  is  to  say)  as  to  the  sum  of  one  hundred 
pounds  thereof,  the  same  was  received  by  the  same 
William  Babne  Ruddkk  in  the  capacity  of  and  as 
such  Clerk  as  in  that  breach  mentioned,  but  that 
ihe  residue  of  the  said  monies  was  received  by  him 
the  said  WilUam  Balme  Rtuidick  not  in  the  capacity 
ti£  or  as  suchQerk  as  aforesaid,  but  by  virtue  qfand 
imder  another  and  different  qffice  and  place  or  other 
and  difierent  offices  and  places  which  the  said  WiU 
fioifi  Bdkne  Ruddick  then  and  there  held,  to  wit  at 
Westminster  aforesaid  in  the  county  aforesaid. 
And  the  said  William  Forman  further  saith  that 
the  said  William  Balme  Ruddick  hath  duly  account- 
ed for  unto  the  said  Thomas  Akock  and  unto  the 
Treasurer  and  Paymaster  for  the  time  being  as  he 
ought  to  have  Aone  as  such  Clerk  as  qforesaid^  and 
hath  duly  paid  over  to  them,  respectively,  so  much 
rf  the  said  sum,  in  the  said  second  breach  men- 
tioned, as  was  received  by  him  in  his  capacity  of  and 
as  such  Oerk  as  aforesaid  according  to  the  true  in^ 
taU  and  meaning  qfthe  condition  of  the  said  writing 
obligatory^  and  this  the  said  William  Forman  is 
ready  to  verify.  Wherefore  he  prays  judgment  if 
bis  9aid  Majesty  ought,  by  reason  of  any  thing  in 
the  aaid  second  breach  alledged,  to  have  his  execu- 
tion against  the  said  William  Forman  for  the  said 
ten  thousand  pounds  in  the  said  writ  and  writing 
oUigatory  mentioned  or  any  part  thereof^  &c. 
VOL.  XI.  c  c  And 
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And  tlie  said  William  Forman^  as  to  the  said 
breach  of  the  said  condition  of  the  said  writing 
obligatory  thirdly  above  set  forth  says,  that  true 
it  is  that  the  said  William  Balme  RtuldicFc  was^  at 
the  time  of  making  the  said  writing  obligatory ^  a 
clerk  in  the  office  of  the  Treasurer  and  Paymaster 
of  his  said  late  Majesty's  Ordnance  as  the  said 
Attorney-General  hath  also  in  the  said  replication 
alledged.     And  the  said  William  Fomum  further 
saith  that  the  said  William  Balme  Ruddick  con- 
tinued in  the  place  or  office  of  such  Clerk  as  in 
'that  breach  mentioned  for  a  long  space  of  time, 
(that  is  to  say)  until  the  twentysixth  day  of  2%- 
hruary^  one  thousand  eight  hundred  and  ten^  when 
he  was  dismissed  from  his  said  place  or  office  oi 
Clerk  as  last  aforesaid  without  the  knowledge 
or  any  notice  of  such  dismissal  being  given  to  th 
said  William  Forman^  to  wit  at  Westminster  afore 
said  in  the  county  aforesaid.     And  the  said  Wii 
Uam  Forman  further  saith  that,  as  to  part  of  th  ^ 
said  sums  of  money  in  the  said  third  breach  meo- 
tioned,  and  therein  alledged  to  have  been  received 
by  the  said  William  Balme  Ruddick  after  the  mak- 
ing  of  the  said  writing  obligatory  and  whilst  be 
so  continued  a  Clerk  as  last  aforesaid,  (that  is  to 
say)  the  sum  of  one  hundred  pounds  thereof,  the 
same  was  received  by  the  said  William  BahneB^i^ 
dick  whilst  he  so  continued  Clerk  as  aforesaid  in 
the  capacity  of  and  as  such  Clerk,  but  that^ft* 
sidue  of  the  said  sum  in  that  breach  mentioned 
was  received  by  him  the  said  WilUam  Babne  IM* 
dick  not  in  the  capacity  qfor  as  such  Clerk  as  f^ 

sdii 
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saidy  but  by  virtue  of  and  under  another  artd  dif       l^^- 
firent  qffice  and  place  or  other  and  different  offices     x^^kimo 
and  places  which  the  said  William  Balme  Ruddick     p^^^^^ 
then  and  there  held,  to  wit  at,  &c.     And  the  said  „  . .  ^    ^ 

'  '  \  Ke|oinder  to 

William  Forman  further  saith  that  the  said  William  ^^'^  Breach, 
Bahne  Ruddick  hath  duly  paid  to  the  said  Thomas 
Alcock  and  to  the  Treasurer  and  Paymaster  for  the 
time  being,  and  hath  duly  applied  as  he  ought  to 
have  done  as  such  Clerk  as  last  aforesaid,  so  much 
of  the  said  sums  in  the  said  third  breach  men- 
tioned as  was  received  by  him  in  his  Capacity  of 
and  as  such  Clerk  as  aforesaid,  according  to  the 
true  intent  and  meaning  of  the  condition  of  the 
said  writing  obligatory,  and  this  the  said  William 
Forman  is  ready  to  verify.    Wherefore,  &c. 

And  the  said  William  Forman^  as  to  the  said  fo^^^^BreJ^ 
breach  of  the  condition  of  the  said  writing  obliga- 
toiy  las^  above  set  forth,  says  that  the  said  WiU 
Bam  Babne  Ruddick  was,  at  the  time  of  making  the 
said  writing  obligatory,  a  Clerk  in  the  office  of 
Treasurer  and  Paymaster  of  his  said  late  Majesty*s 
Ordnance,  and  that  he  continued  in  the  place  or 
(Ace  of  such  clerk  as  aforesaid,  from  thence,  for  a 
hmg  space  of  time,  that  is  to  say,  until  the  second 
diqy  of  March,  one  thousand  eight  hundred  and  ten, 
when  he  was  dismissed  from  his  said  place  or  office 
of  flucb  Clerk  as  last  aforesaid,  without  the  know- 
ledge of  or  any  notice  of  such  his  dismissal,  being 
given  to  the  said  William  Forman^  to  wit  at  West- 
mmtter  aforesaid,  in  the  county  aforesaid.  And 
die  said  William  Forman  further  says  that,  as  to 
part  of  the  said  monies  in  the  said  last  breach 
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mentioned,  and  therein  alledged  to  have  been  i 
ceived  and  retained  by  the  said  William BabneRu 
dicky  so  being  a  Clerk  in  the  said  office  as  aforesai 
(that  is  to  say)  as  to  the  sum  of  one  hundr 
pounds  thereof,  the  same  was  received  by  the  sa 
IVilUam  Bahne  Ruddick  in  the  capacity  of  and 
such  Clerk  as  in  that  breach  mentioned,  but  tb 
the  residue  of  the  sdd  monies  was  received  by  hi 
the  said  William  Babne  Ruddick  not  in  the  capaa 
qf  and  as  such  Clerk  as  (tforesaid^  but  hy  virtue 
and  under  another  and  Afferent  qffice  and  place, 
other  and  different  offices  and  places,  which  i 
said  IVmiam  Babne  Ruddick  then  and  there  hel 
to  wit  at  Westminster  aforesaid,  in  the  coun 
aforesaid.  And  the  said  William  Forman  furth 
saith  that  the  said  William  Balme  Ruddick  ha 
duly  accounted  for  to  the  said  Thomas  Alcock^  ai 
to  the  Treasurer  and  Paymaster,  for  the  time  beioj 
of  his  said  late  Majesty's  Ordnance  as  he  ought . 
have  done  as  such  Clerk  as  aforesaid^  and  hath  dul 
paid  over  to  the  said  Thomas  Alcock  and  sac 
other  Treasurer  and  Paymaster,  respectively,  a 
and  every  the  sum  and  sums  of  money  which  km 
been  received  by  the  ^icf  William  Balme  Ruddick  i 
being  a  Clerk  in  Hie  saidqffice  as  in  that  breach  men 
tionedy  and  which  were  received  by  him  in  Mscafs 
city  of  and  as  such  Clerk  as  last  (tforesaid^  accordii^ 
to  the  form  of  the  condition  of  the  said  writiiif 
obligatory,  and  this  the  said  William  Forman  is  ro 
dy  to  verify.  Wherefore  he  prays  judgment,  if,  &c 


Sorr^iader.       Surrejoinder : — Precludi  non  as  to  the  r^ctf^ 
der  to  the  jfirst  breach  of  the  condition  pleadec 
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ID  the  Replication,  because,  protesting  the  insuf-  1829. 
ficiency  of  the  rejoinder,  it  averred  that  the  said  ^^[^^[^ 
William  Balme  Rtiddick  was  not  dismissed  from  his  „  ^ 
said  place  or  office  of  such  Clerk  as  aforesaid  in 
manner  and  form  as  the  said  JVilliam  Forman  hath 
in  his  said  rejoinder  to  the  said  first  breach  in  that  ""^J®"*  ^' 
behalf  above  alledged,  and  this  the  said  Attorney- 
General  on  behalf  of  his  said  Majesty  prays  maybe 
enquired  of  by  the  country,  &c.  And  further  that 
the  said  WilUam  Balme  Ruddick  did  receive  the 
said  sums  of  money  in  the  said  first  breach  men- 
tioned in  the  capacity  of  or  as  suckClerk  as  aforesaid^ 
and  did  not  receive  the  said  residue  thereof  by  virtue 
of  and  under  another  and  different  office  and  place 
or  other  and  difierent  offices  and  places,  which  the 
said  William  Babne  Ruddick  held  whilst  he  con- 
tinued such  Clerk  as  aforesaid,  in  manner  and  form 
as,  &€•  concluding  to  the  country.  And  further 
that  the  said  William  Balme  Ruddick  did  not  pay 
to  the  said  Thomas  Alcocky  or  to  the  Treasurer 
and  Paymaster  for  the  time  being,  and  did  not 
apply,  as  he  ought  to  have  done,  as  such  Clerk  as 
afiiresaid,  so  much  of  the  said  sum  in  the  said  first 
breach  mentioned  as  was  received  by  him  in  his 
capacity  of  and  as  such  Clerk  as  aforesaid,  accord- 
ing to  the  true  intent  and  meaning  of  the  said  con- 
dition of  the  said  writing  obligator}'  in  manner  and 
fi>nn  as  tlie  said  William  Forman  hath  in  his  said 
rgoinder  to  the  said  first  breach  in  that  behalf 
above  alledged,  concluding  to  the  country,  &c. 

Demurrer  to  rejoinder  to  second  Breach. —  Demnrrerto 
And  the    said   Attorney  "General^  on  behalf  of  conu  Breach. 

his 
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1823.  his  said  Majesty,  as  to  the  said  plea  of  the 
!jl]]^^{^  William  Forman  by  him  above  pleaded  by  way  of 
FoRMAH  rejoinder  as  to  the  said  second  breach  of  the  con- 
Demurrer  to  dition  of  the  said  writing  obligatory  by  the  said 

rejoinder  to  (>e-      .  _  ,  n         •  n     i        i 

cund  Breach.    Attomejf^General  secondly  above  -  alledged,  says 

that  the  said  rejoinder  of  the  said  TViUiam  Forman 
to  the  said  second  breach  above  alledged,  and  the 
matters  therein  contained,  in  manner  and  form  as 
the  same  are  above  pleaded,  are  insufficient  in  law 
to  bar  his  said  Majesty  from  having  his  said  exe- 
cution against  the  said  William  Forman  for  the  said 
ten  thousand  pounds  in  the  said  writ  and  writing 
obligatory  mentioned,  to  which  said  rejoinder  to 
the  said  second  breach  so  as  aforesaid  pleaded  the 
^iA  Attorney  "General^  on  behalf  of  his  said  Majesty, 
hath  no  occasion,  nor  is  he  obliged  by  the  law  of 
the  land  to  answer.    And  this  the  said  Atloneif' 
General^  on  behalf  of  his  said  Majesty,  is  ready  to 
verify,  wherefore,  for  the  insufficiency  of  the  said 
rejoinder  to  the  said  second  breach,  his  said  Ma^ 
jesty's  Attomey-General,  on  behalf  of  his  said  Ma^ 
jesty  as  before,  prays  judgment,  and  that  our  said 
Lord  the  now  King  may  have  his  execution  against 
the  said  William  Forman  for  the  said  ten  thouBand 
pounds  in  the  said  writ  and  writing  obligatory 
mentioned,  &c*    And    for    causes   qf  demwrrtr 
in  law  to  the  said  last  mentioned  rejoinder,  the 
said  Attorney-General  of  our  said  Lord  the  King) 
assigns  to  the  Court  here  the  following  causes; 
that  is  to  say,  for  that  the  said  IVilUam  Forman  in 
and  by  his  said  rejoinder  to  the  said  second  breach 
hath  alledged  that  the  said  William  BalmeRuddkk 

tvas  dismissed  from  his  said  place  or  qffice  of  Clerk 

in 
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in  the  said  office  of  Treasurer  and  Paymaster  of  1^^* 
the  Ordnance,  as  in  that  rejoinder  is  mentioned,  i^Tkivg 
and  also  alledges  that  the  said  William  Balme  Rud-  formaw. 
dick  well  and  truly  paid  and  applied  part  qfihe  said  Dcmnrrer  to 
monies  in  the  said  second  breach  mentioned,  ac-  Sod^BreMhf' 
cording  to  the  true  intent  and  meaning  of  the 
condition  of  the  said  writing  obligatory,  and  that 
the  said  William  Babiie  Ruddick  received  the  re- 
sidue of  such  monies  not  in  the  capacity  of  or  as 
such  Clerk  as  aforesaid,  but  by  virtue  of  and  under 
another  and  different  office  and  place,  or  other  and 
different  offices  and  places,  without  shewing  by 
virtue  of  what  office  or  place  or  what  offices  or 
places  such  monies  were  received,  and  whetlier  the 
same  qffices  or  places  were  in  tlie  office  of  Treasurer 
and  Pajf master  of  the  Ordnance  or  otherwise,  and 
fiir  that  the  said  William  Forman  insists  upon  se- 
veral  matters  qf  dtfence  in  his  same  rejoinder  which 
is  thereby  double  and  inconsistent.  And  also  for  that 
the  same  rejoinder,  a//Aou^/r  it  alledges  the  said  dis- 
missal of  tlie  said  JVilUam.  Babne  Ruddick  from  the 
said  place  or  office  on  a  particular  day,  does  not  aU 
kdge  whether  such  dismissal  was  before  or  after  tlie 
receipt  qfthe  said  monies  in  the  said  second  breach 
mentioned,  so  that  no  proper  issue  can  be  taken  on 
that  allegation ;  and  for  that  the  said  rejoinder  to 
the  said  second  breach  is  in  other  respects  double, 
inconsistent^  argumentative,  uncertain,  and  wants 
form,  &c. 

The  Attorney  ^General  sUso  demurred  in  precisely 
the  same  terms  to  the  rejoinder  pleaded  to  the  third 
and  fourth  breaches  assigned  in  the  replication. 

The 
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1839.  The  Defendant  joined  issue  on  the  surrgoinder 

^[;J[^^^  to  the  first  breach,  and  joined  in  demurrer  to  the 

**-  rejoinders  to  the  other  breaches. 


FO  R.MAN. 


Walton^  in  support  of  the  demurrer,  contended 
that  it  ought  to  have  been  averred  in  the  rejoinders 
demurred  to,  at  what  time  the  principal  in  the 
bond  received  the  residue  of  the  money  admitted 
to  have  been  received  by  him,  that  it  might  ap- 
pear on  the  pleadings  whether  the  money  bad 
been  so  received  by  him  during  his  continuance  as 
a  clerk  in  the  office  for  his  good  conduct,  in  which 
situation  the  Defendant  was  surety — BoUon  v.Gzit- 
ham  (a)  \  for  that  it  would  be  no  answer  to  these 
replications  to  say,  as  pleaded  by  the  rgoindersi 
that  he  received  the  money  in  another  capacity,  if 
he  received  it  whilst  he  was  such  Clerk ;  as  the 
terms  of  the  bond  were  sufficient  to  cover  any 
misconduct  on  the  part  of  Ruddick  in  any  empU^ 
went  or  situation  which  he  might  also  hold  in  the 
office  during  the  time  that  he  should  continue  Ckrk 
there. 

He  also  contended  that  it  was  incumbent  on  the 
Defendant  to  shew  by  his  rejoinders,  in  answer  to 
the  replications,  that  the  default  in  the  Clerk's  duty 
occurred  afler  his  dismissal  from  the  office  of  Clerk, 
otherwise  if  this  general  rejoinder  of  dismissal  were 
good,  it  would  be  sufficient  to  prove  a  dismissal  at 
any  time  to  support  it:  and  he  further  insisted  that 
the  Defendant  ought  to  have  stated  in  terms  in 
which  other  office  the  party  received  the  money* 

{a)  Pollexf.Kep.  133. 

and 
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and  whether  such  office  was  an  office  in  that  of      1833. 
the  Treasurer  and  Paymaster  of  the  Ordnance;  as     TheKwo 
otherwise  the  effisct  of  permitting  such  loose  plead-         ^' 
ing  would  be  to  embarrass  every  case  the  Crown 
suing  on  such  a  bond,  and  to  place  insuperable 
difficulties  in  the  way  of  such  suits ;  because  it 
would  be  impossible  to  take  a  precise  or  material 
and  effective  issue  on  such  allegations. 

It  was  further  objected  to  the  rejoinders  to  the 
second,  third,  and  fourth  breaches  assigned  by  the 
replication,  that  they  were  double,  in  averring  the 
dismissal  of  Ruddick  without  notice  to  Forman^ 
and  the  receipt  of  the  money  not  as  Clerk,  and  the 
payment  over  to  the  Treasurer  of  all  that  he  had 
received  as  Clerk  in  the  office ; — and  also  that  they 
presented  the  semblance,  at  least,  of  two  grounds 
df  defence  to  the  proceeding,  if  indeed  they  did 
not  in  effect  set  up  two  distinct  defences : — that  if 
the  Crown  should  take  issue  on  the  first  it  would 
be  immaterial,  for  if  Ruddick  had  been  dismissed, 
and  without  notice  to  Forman^  which  might  have 
been  the  fact,  and  a  consequence  of  the  very  mat^ 
ters  now  complained  of,  that  would  be  no  answer 
to  a  proceeding  on  the  bond,  founded  on  the  lia- 
bility of  the  surety  under' the  circumstances,  unless 
die  default  occurred  after  the  dismissal :  and  the 
Crown  having  taken  issue  on  the  question  of  dis- 
miasal  (which  might  be  matter  of  fact  or  of  law)  in 
another  part  of  the  record,  would  not  preclude 
the  objection  to  the  other  rejoinders  which  had 
been  demurred  to  on  that  ground.  He  therefore 
submitted  that  those  rejoinders  were  bad,  and  that 
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l82i.       there  must  be  Judgment  for  the  Cc 
^^^    breaches  assigned  to  which  they  appli 


FoRMUf. 


Tindalj  in  support  of  the  rejoinder 
that  the  real  and  substantial  question 
be  raised  by  the  record  being  the  lia 
surety  to  the  extent  to  which  it  wa 
charge  him — ^the  Crown  on  the  one  ha 
him  to  answer  for  all  the  misconduct 
cipal  in  making  good  all  the  deficien< 
against  him,  arising  as  well  from  negl 
in  his  capacity  of  Clerk  as  in  any  otli 
which  he  might  have  filled  in  the  offic 
the  other  the  Defendant  insists  that 
only  for  the  non-performance  of  the  d 
dick  as  Clerk  in  the  office, — ^that  < 
been  fairly  and  fully  brought  forward 
ingSy  and  had  been  raised  by  the  rej 
first  breach  assigned  by  the  repl/ 
would  dispose  of  the  only  questio; 
Whatever  embarrassment  or  per 
casioned  by  the  pleadings,  he  urg 
able  to  the  nature  of  the  replic 
submitted  had  not  pursued  the  t 
but  had  raised  up  liabilities  j 
the  obligation  into  which  the  D 
entered  by  executing  that  in' 
tendered  immaterial  issues,  m 
was  tlierefore  not  obliged  to  n 
having  effectually  put  every 
could  be  litigated  between  tl 
fendant. 


TheKmo 

FOBMAM. 
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The  principal  difficulty  (it  was  observed)  had  1^^- 
arisen  from  the  circumstance  that  the  bond  con- 
tained the  words  ^^  or  any  other  office  in  the  office 
'^  of.  Treasurer  and  Paymaster  of  his  Majesty's 
'*  Ordnance/'  which  appeared  to  extend  the  De- 
fendant's liability  as  surety  to  any  situation  in  that 
office  the  principal  might  hold  there ;  but  it  was 
insisted  that  the  following  words  ''as  Clerk  as 
^  aforesaid"  confined  the  terms  of  the  bond  to  what 
was  obviously  and  necessarily  the  meaning  of  the 
parties,  the  responsibility  of  the  surety  for  the 
good  conduct  c^  the  principal  as  a  Clerk  in  the 
Ordnance  office,  with  reference  to  the  particular 
situation  which  he  then  held  or  might  hold  of  the 
same  description,  namely,  as  Clerk,  and  not  whilst 
be  was  in  any  other  or  different  situation  in  the 
office,  such  for  instance  as  deputy  Treasurer,  which 
in  fact  (it  was  stated)  he  had  been. 

It  was  insisted  that  there  was  no  insufficiency  in 
the  rejoinders  in  not  stating  when  the  money  was 
received  by  the  principal,  for  that  would  be  ne- 
cessarily matter  of  evidence. 

The  breaches  assigned  in  the  second  and  fourth 
replications  for  not  paying  over  the  balance  due 
on  an  account  given  in  by  the  principal,  it  was 
contended,  were  insufficiently  assigned,  and  ten- 
dered immaterial  issues ;  because  the  Defendant 
as  surety  could  not  be  bound  by  such  an  account: 
and  therefore  he  was  not  called  on  to  answer  those 
all^ations,  and  he  would  have  done  wrong  to 
have  taken  issue  on  them,  as  it  would  have  fixed 

him 
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1833.       him  with  the  account  whether  true  or  &Ise.    The 

ThcKiHo     ^^^y  ^^al^i^'y  to  which  he  had  rendered  himself 
^-  subject  by  the  terms  of  the  bond  was,  that  the  prin« 

cipal  should  account  for  and  pay  to  the  Treasurer 
all  money  that  he  ought  to  account  for  and  pay  as 
Clerk  in  the  Ordnance  oflSce^  all,  in  short,  that  he 
should  receive  as  such  Clerk. 

On  the  objection  of  duplicity  of  pleading  in  the 
rejoinders  demurred  to,  it  was  submitted,  that  the 
Defendant  had  in  efifect  done  nothing  more  than 
answer  the  two  branches  of  the  replications  sepa- 
rately, by  averring  ^ts  which  denied  the  allega- 
tions :  and  if  the  Defendant  had  not  gone  so  &r 
as  to  say  that  the  principal  had  paid  over  all  that 
he  had  received  it  would  have  been  insufficient; 
although  he  had  stated  a  sum  certain,  for  that 
statement  would  not  conclude  either  party :  and 
the  amount  actually  received  and  paid  would  be, 
notwithstanding,  matter  of  evidence  on  either  side, 
and  that  alone  would  be  the  substantial  question 
between  the  parties. 

It  was  finally  insisted  that,  for  a  surety  made 
Defendant  in  a  proceeding  of  this  nature,  to  deny 
the  receipt  by  the  principal  of  money  as  clerk  was 
suflScient,  and  that  there  was  no  onus  on  him  to 
shew  any  thing  beyond  that  negation,  which  was  a 
sufficient  answer  to  the  proceeding  on  the  bond;-* 
and  that  there  was  no  pretence  for  suggesting  that 
he  ought  to  be  called  on  to  state  in  what  capacity 
the  principal  really  did  receive  the  money,  for  that 
it  lay  on  the  Crown  to  shew  that  he  had  in  fiict  re- 
ceived 


FORXAN. 
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ceived  money  as  Clerk  which  he  had  not  account-  1^^- 
ed  for  and  paid  over  to  the  Treasurer  and  Pay-  t^IICno 
master  of  the  Ordnance : — in  short,  that  it  was  in- 
cumbent on  the  Crown  to  support  the  affirmation 
of  the  issue  which  the  Attorney-General  had  ten- 
dered, and  to  maintain  the  charge.  It  was  there- 
fore contended  that  the  rejoinders  were  sufficient, 
and  that  the  demurrer  could  not  be  supported. 

Walton  having  replied,  the  Court  delivered 
Judgment. 

Richards,  Chief  Baron. — ^We  are  of  opinion 
that  these  rejoinders  cannot  be  sustained,  and 
therefore  the  demurrer  must  be  allowed. 

Graham,  Baron. — I  am  almost  afraid  to  trust 
my  own  judgment  in  this  case,  but  I  am  of  opinion, 
on  looking  at  the  whole  of  the  pleadings  on  this 
record,  that  the  demurrer  is  well  founded.  The 
rejoinders  are  in  effect  double,  certainly.  As  to 
the  replications  I  cannot  see  any  valid  objection 
to  them,  they  are  founded  substantially  on  the 
condition  of  the  bond.  The  surety  enters  into  an 
obligation  for  the  general  good  conduct  of  the 
principal  during  his  continuance  in  office.  It  is 
quite  clear  that  there  was  a  higher  confidence  re- 
posed in  him  in  consideration  of  his  having  given 
such  security  as  a  clerk  in  the  office,  and  it  was 
probably  on  that  account  that  he  was  at  the  same 
time  appointed  to  other  offices.  The  replication 
distinctly  sets  out  the  terms  of  the  condition,  and 

assigns 
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I822*  assigns  the  breach  well,  because  the  principal  was 
^  Jj^  bound  to  account  for  monies  coming  to  his  hands 
FoRMAN      during  his  continuance  in  the  oflBce  as  clerk.    As 

the  rejoinders  to  that  replication  are  not  valid,  the 

demurrer  must  be  allowed. 

Wood,  B.  Wood,  Baron. — These  pleas  are  certainly  very 
perplexing ;  but  on  the  whole  I  am  inclined  to 
think  that  the  Crown  is  entitled  to  judgment. 

The  first  question  is,  what  is  the  condition  of 
the  bond  ?  (his  Lordship  stated  the  recital  of  the 
bond  and  the  condition  of  the  obligation.)  It  is 
said  that  this  condition  is  to  be  construed  as  being 
limited  to  such  sums  of  money  as  should  come  to 
the  Defendant's  hands  as  clerk  in  the  office  of  the 
Treasurer  and  Paymaster  of  his  Majesty's  Ord- 
nance ;  whereas  the  plain  sense  and  meaning  of 
the  condition  is,  that  so  long  as  he  shall  continue 
to  hold  the  place  or  office  which  he  then  held,  or 
any  other  place  or  office  in  the  office  of  Trea^ 
surer  and  Paymaster  of  the  Ordnance,  he  should 
be  bound  to  pay  and  apply  and  account  for  all 
such  sums  of  money  as  should  be  received  by  him 
during  his  continuance  in  the  office :  and  it  extends 
to  such  sums  as  he  should  receive  either  as  Clerk 
in  the  office,  or  by  virtue  of  any  other  place  or 
office  which  he  might  also  hold  in  the  office  whilst 
he  should  continue  to  be  employed  as  Clerk 
therein. 

That  being  the  condition  of  the  bond,  I  think 

the 
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the  surety  is  liable  for  all  such  sums  of  money  as       l^^- 
the  principal  received  whilst  he  continued  to  hold    ^he  kino 
any  office  in  the  Ordnance  department.    Then  it     formaw. 
is  not  denied,  that  whilst  he  did  hold  such  office 
money  had  come  to  his  hands  which  he  did  not  '   * 

pay  over,  and  of  which  he  did  not  render  any  ac- 
count. But,  it  is  said  that  he  received  the  money 
for  which  he  had  not  accounted  in  virtue  of  some 
other  office  which  he  held  in  the  office  of  Trea- 
surer of  the  Ordnance  and  not  as  Clerky  and,  there- 
fore, that  for  such  sums  the  surety  is  not  liable. 
Now  the  plea  is,  that  the  principal  did,  so  long  as 
he  continued  to  hold  the  place  which  he  then  held, 
faithfully  pay  and  apply  all  such  sums  as  were  re- 
ceived by  him  as  clerk,  and  did  during  that  time 
account,  and  so  forth,  putting  it  precisely  as  I  have 
done,  that  he  paid  all  the  sums  received  by  him 
during  his  continuance  in  the  particular  office. 

Four  breaches  are  then  assigned  by  the  replica- 
tion.  On  the  first  breach  issue  is  joined.  The 
second  and  fourth  breaches  it  is  said  are  impro- 
perly assigned,  because  it  is  alleged  that  the 
principal  did  render  an  account,  from  which  it  ap- 
peared that  a  balance  was  due  from  him  and  un- 
paid ;  and  it  is  said  that  the  account  rendered  by 
a  principal  does  not  conclude  the  surety.  I  how- 
ever see  no  distinction  which  can  be  taken  in  such 
a  case  between  a  principal  and  his  surety.  I  think 
the  account  rendered  by  a  principal  is  sufficient 
to  bind  the  surety  primd  facie  at  least ;  but  at  all 
events  he  was  bound  to  account,  and  therefore  I 

am 
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^<;^       aoi  of  opiDioQ  that  those  breaches  are  well  as- 
sigued. 


To  the  third  breach  there  is  no  objection,  for  on 
^*^»^     that  the  question  of  the  account  does  not  arise. 
It  is  clear  that  an  account  is  prhnd  Jade  evidence 
of  a  balance  due. 

Then  the  Defendant  puts  in  a  rejoinder  which 
it  now  becomes  necessary  to  consider.  I  take  it 
to  be  essential  in  pleading  that  a  rejoinder  should 
maintain  the  assertions  in  the  plea.  The  allega^ 
tions  in  this  plea  are,  that  the  Defendant's  princi- 
pal did  from  time  to  time  during  so  long  tme  oi 
he  continued  to  hold  and  exercise  the  said  place  or 
office  which  he  then  held  and  exercised  as  aforesaid^ 
or  ANT  oTHEB  PLACE  OR  OFFICE  in  the  qffice  qfthe  smd 
JYeasurer  and  Paymaster  qf  his  Majesty* s  Ord- 
nance,  duly  and  faithfully  pay  and  apply  all  such 
sum  or  sums  of  money  as  were,  received  by  him  as 
clerk  as  aforesaid.  The  allegation  in  the  rejoinder 
is,  that  as  to  part  of  the  said  sums  of  money  in  the 
said  first  breach  mentioned,  alleged  to  have  been 
received  by  the  said  W.  B.  Ruddick  whilst  he  so 
continued  chief  or  Jirst  clerk  in  the  last  mentioned 
office,  that  is  to  say,  as  to  one  hundred  pounds  ther^ 
of,  the  same  was  received  by  him  whilst  he  so  con- 
tinued chief  or  first  clerk  as  aforesaid,  in  the  ca- 
pacity of  and  as  such  first  clerk  as  aforesaid,  hi 
that  the  residue  (&c.)  was  received  by  him  not  in 
the  capacity  of  or  as  such  clerk  as  aforesaid,  but 
by  virtue  of  and  under  another  and  diiSerent  office 

and 


^ 
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and  place,  or  other  and  different  offices  and  places  138?. 
which  he  then  and  there  held  whilst  he  continued  x^^Jjjj^ 
sue^.  Clerk  i^  j^rc^d.  .  l^iTow,  he  does  not  in  that  p^Vj^, 
rgoinder  allege,  as  in  his  plea,  that  the  residue 
pzs  reccjived  by  him  not  whiist  he  cf)(i^tinued  to 
hold  and  exercise  the  office  of  Clerk  or  any  other 
place  or  office  in  the  office  of  the  said  Treasurer 
and  Paymaster  of  his  Majesty's  Ordnance,  as  was 
necessary  for  him  to  shew,  because  the  condition 
of  the  bond  is  that  he  do  and  shall,  during  so  long 
time  as  he  shall  continue  to  bold  and  exercise  the 
said  place  or  office  which  he  now  holds  and  exer- 
cises as  aforesaid,  or  any  other  place  or  office  in 
the  said  office  of  Treasurer  and  Paymaster  of  his 
Majes^s  Ordnance,  duly  and  faithfully  pay  and 
9fjgly  all  such  sum  and  sums  of  money  as  .hath  or 
have  been  or  shall  or  may  be  received  by  him  as 
Qerik  as  aforesaid,  in  such  manner,  &c.  &c«  In 
mrder  to  have  made  this  a  good  rejoinder  the  De- 
fendant should  have  alleged  that  the  residue  was 
received  by  W.  B.  Ruddick^  not  whilst  he  con- 
tinued to  hold  and  exercise  the  said  place  or  office 
or  any  other  place  or  office  in  the  said  office  of 
Treasurer  and  Paymaster  of  his  Majesty's  Ord- 
nance, but  by  virtue  of  another  and  different  office 
or  place,  not  being  an  office  or  place  in  the 
office  of  Treasurer,  &c.  Not  having  done  so, 
ngoioder  does  not  maintain  his  plea,  and  it  is 
therefore  undoubtedly  bad.  That  objection  dis- 
poses at  once  of  all  the  rejoinders  demurred  to# 
I  am  of  opinion  that  they  are  all  for  the  same 

9 

reason  bad,  and  therefore  there  miist  be  judgment 
finr  the  Crown. 
VQL».  Urn  p  D  Garbo  w, 
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1833.  Garrow,  Baran^  concurred. 


The  Kino 

«-  Judgment  for  the  Crown. 


TOBHAir. 


Ifnddl  then  applied  for  leave  to  amende  which 
was  reftisedy  because  the  demurrer  had  been 
argued. 


END  OF  SFTTINGS  AFTER  TRINITT  TERBI. 
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I8S3. 


Richardson  v.  Hodgson.  ^Tm^JSw- 

The  bail  in  this  case  were  not  allowed  to  justify,  a  too  geneni 
on  account  of  their  having  been  too  generally  de-  bail,  Jtbongh 
scribed  in  the  bail  piece.    Time  was  asked  and  ^mndforop. 
given  till  a  future  day.    The  Plaintiff's  Counsel  j^tdS^on^is 
applied  for  the  costs  of  the  opposition,  as  one  of  ^oDgh^to'oiii 
the  terms  of  that  indulgence ;  but  2&i  Ae^p"-' 

fendant  with 
the  costs  of 

The  Court  refused  to  order  costs  of  opposing  it^th^S^-" 
the  bail  to  be  paid  at  present,  reserving  the  con-  SeraUon^of "' 
nderation  of  the  payment  of  the  costs  till  the  bail  J2JjJ^^"tj5J 
should  next  appear  to  justify;  considering  the  ^h«i»uj«»- 
looseness  of  description  to  have  been  the  effect  of 
mere  inadvertence. 

D  D  2  Pullet 
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1823. 


FrkkHff  Pullet  v.  Hilton  and  Others. 

8lft  NwmUr. 


Motions  for  ADAM  mentioned  to  the  Court,  that  a  motion 
itflies  directed  was  intended  to  be  made  for  a  rule  for  a  new  trial 
Eqaity  sideof  of  the  issue,  which  had  been  directed  in  this  tithe 
not  tai^ct^  cause,  in  order  to  save  to  himself  the  right  to  ap- 
quiring  snch  ptys  ^s  the  time  withiu  which,  by  the  rule  of  the 
made  within'  Court,  motious  of  that  description  must  necessa- 
dmvfl^f  omT'  rily  be  made,  would  expire,  unless  the  Court  Aould 
'^       extend  it. 

Such  appli- 
cntiont  may  l>e 

made  at  any        Per  Curiam.— Hihe  rule  in  these  cases  is,  that  all 

time  darinc  •  •  •  /« 

the  tiicceeding  such  motions  arising  out  of  causes  in  Equity,  de- 
•ittingt  after;  pending  before  the  Chief  Baron  alone,  should  be 
ahooid,  in  the  made  before  him  only,  because  he  is  in  possessicm 
be  made  be- '  of  the  circumstauces  of  the  case,  unless  where  i 
Chief  Baron,  poiut  of  law,  ou  the  admissibility  of  evidence,  or 
j^a^llf^ey  other  legal  difficulties,  arise ;  in  which  case,  the 
^B^^^l^  motion  having  been  first  mentioned  to  the  Chief 
u^)^®^  Baron,  might  probably  be  directed  by  him  to  be 
^  made  before  the  whole  Court,  for  his  own  satii* 
&ction. 

As  to  the  time  within  which  such  applicatioo 
should  be  made,  the  limitation  of  the  time  Ar 
moving  to  the  four  first  days  of  Term,  adopted  oo 
the  Plea  side  of  the  Court,  does  not  apply  to 
cases  of  trials  of  issues  sent  from  the  EqniQr  uik 
of  the  Court,  because  they  are  not  within  the  res- 
son  of  that  rule.  Such  motions  may  be  made  9k 
any  time  during  the  Term,  or  the  sittings  aftert 

FletcBEJ^ 
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18SS* 


•  I 


Fletcher  17.  Webb.  .,  ■  ,.^*^\ 


PELLj  Sent.,  moved  for  a  Rule  to  shqw  cause  in  an  action  on 

^  ^  ^  ^  ■  the  case  for 

why  the  verdict  which  had  been  obtained  by  the  ««K«w««'y 

•^ ,    ,  .  holding  the 

Flaintiff  in  this  case  should  not  be  set  aside,  and  a  Plaintiff  to 

,  .    bail,  which 

nonsuit  entered.  waa  founded 

oo  the  tingle 
fact  of  her 

It  wa3  an  action  for  maUciously  holding  the  arrested  on 
Haintiff  to  bail,  by  causing  her  to  be  arrested  on  ^^e  ■nitof' 
mesne  process  for  600/.  due  from  her  to  the  De-  anVormoMj 
fendant,  as  indorsee  of  two  promissory  notes  made  iwHiiSSiini* 
by  the  Plaintiff's  husband  who  was  dead,  and  to  i.«.k^  #^. 
whom  she  was  administratrix;  and  it  was  founded  ^^m^^' 
entirely  on  the  circumstance  of  the  Plaintiff  hav- l^^^'*' 
ing  been  sued  in  her  representative  character  of^|S|^^^^ 
administratrix,  not  the  least  proof  of  any  malice  ^^^J^ 
express  or  implied  having  been  given  or  offered  on ,  SSceSwi « 
the  trial,  the  Plaintiff  relying  wholly  on  the  single  ^^^^^jj^. 
&ct  of  her  not  having  been  arrested,  not  being ..  J^JJjJJ^j^^ 
liable  to  be  held  to  bail  for  a  cause  of  action  ^^'^'^ 
against  her  as  administratrix.    Upon  that  case  the  ^^-^^^ 
Jury  had  found  a  verdict  for  the  Plaintiff,  with  •y^f  «nmi. 

ff   '  '  'laitcntbeai- 

SZ.  damafires.  anmed  delect 

^^^  in  the  Plaint. 

iff '8  caM,  of 
the  absence  of 

Fer  Qmam. — ^We    have    considerable   doubt  evidence  of 

inaliceithe 

whether  there  was  not  enough  in  the  case,  aa  conrtwerein- 
proved,  to  shew  implied  malice,  .at  lei^t;  for  that  such  a 
where  a  woman  is  held  to  bail  under  such  circum-  maUM  3  ^ 
stances,  the  Plaintiff  knowing  that  she  was  liable  as  wonid  sn^ 
in  a  representative  character  only,  and  proceeding  ^c^acainst' 

that  objection. 

The  damages 
being  rery  a  mall,  however,  they  held  it  to  be  a  cue  in  Which  thfj  ought  not  to  interferon 
aad  refined  a  niie  to  shew  cause. 


against 


V. 
WlBB. 
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1633.  against  her  in  that  character,  it  was  such  an  injury 
y^J^^J^  done  to  her  as  to  afford  probable  cause  for  imput- 
ing malice  to  the  Flaintifi^  in  causing  her  to  be  ar- 
rested. Then  the  amount  of  the  damages  is  veiy 
small,  and  the  Defendant  haa  nothing  to  complain 
of  in  that  respect  We,  therefore,  consider  this 
to  be  clearly  a  case  in  which  we  ought  not  to  in- 
terfere to  set  aside  the  verdict  of  the  Jury. 

Rule  refused. 


lUkSaSSUr.  Ceopt  V.  Appletok. 


JS^iSSS^i  In  The  Defendant  had  obtained  the  usual  order  Nisi 
"^^^^  to  dismiss  for  want  of  prosecution.  The  PUuntiff 
^l^l^iZT'  shewed,  for  cause,  a  material  amendment,  the  ad- 

^'^^^ dition  of  necessary  parties.    This  was  alledged  by 

itionpijyaBd  Counsel  at  the  bar,  and  the  Defendant  asked  time 
ord«rforiMv«  to  amend,  without  replying,  undertaking  to  amend 
and  unend.  within  such  dmc  as  the  Court  should  limit  The 
wUaS?!!^  ca^e  of  Deuaux  v.  Sheppard^  27  Jufy^  1791,  m 
gj23^  Scac.  MS.  was  cited  from  F(mler{d),  to  shew  that 
(^^^^2^1^  this  course  was  conformable  with  the  practice }  but 

aifidavit 

Per  Curiam. — ^The  Plaintiff  ought  to  have  filed 
an  affidavit  of  the  &ct  alleged  by  his  Counsel 
The  Plaintiff  must  reply,  aiid  then  he  may  apply 
to  the  Court  to  withdraw  and  amend. 

(a)  Vol.  IL  p.  38. 


Haatwjugbt 
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1899*  ~ 


HARTWftlOHT  V.  BaDRAM.  /j^^f 

i5tkNo9emher. 


The  Plaintiff  in  this  action  declared  in  trespass  The  court  wtii 

Dotpmnitttffi* 

or  breaking  and  entering  a  certain  dose  called  dmt»  to  be 
he  JFUky  Beds.    The  Defendant  pleaded  the  ^n  for  a  new 
general  issue,  and  pleas,  by  way  of  justification, .  tend  to  im- 
I  St,  that  the  Defendant  was  seised  of  a  certain  telrityofthe 
Jose  adjoining,  called  Raven^s  Nest .  Cojpy^  and    "^^jhoagh 
hat  she  and  all,  &c.,  from  time  immemorial,  have  ^^^v^  ^^ 

'  '  '  good  ground 

lad  and  used  a  certain  way  for  themselves,  and  ^^^  *  ™^f? , 

"^  '  for  a  new  trial; 

ervants,  and  tenants,  occupiers  of  the  said  close  *°<^  ^ati^ 

nay  be  nsecl 

adled  Raoen^s  Nest  CopUj  to  pass  and  re-pass  with  ^  eatabUBh 

that  gronndy 

»rts,  &c«  from  a  certain  common  highway  into,  they  must  be 

conclnaive:  an^ 

hrough,  over,  and  along  the  said  close  called  the .  the  lacts  in  re- 
WWy  Beds^  unto  the  said  close  called  jBm^eii'^.  the  eTidm» 
Veif  Cbf^,  fiir  the  tillage,  occupation,  &c.  thereof:  inrprUewat 
idly,  a  right  of  way  by  grant :  and  Sdly,  a  right  sa^ajTSat 
if  way  by  prescription,  in  respect  of  another  close  may^be  mainij 
if  the  Defendant's,  called  the  Long  Lengths^  over  thefr  e^^  ^ 
he  locus  in  quo.    The  Plaintiff,  by  his  replication,  Sl^ofi^^* 
raversed  the  pleas  pleaded  by  way  of  justification,  ^^!L^ 
ind  tendered  issues,  in    which  the  Defendant  person  the 

.      whole  evi- 

oined ;  and  as  to  the  special  pleas,  the  Plaintiff  dence  enoocfa 
low  assigned.    The  new  assignment  the  Defend-  verdict  fonnd^ 

•    •       ■%    m  independently 

int  also  traversed,  and  issue  was  joined  thereupon,  of  the  facu 

brought  into 
donbty  the 

The  cause  was  tried  before  Mr.  Baron  Garrow^  interfere  and 
A  the  last  Lent  Assizes  for  Herqfbrd,  when  the  tti^[  Idtboogb 
Fory  found  a  verdict  for  the  Plaintiff^  negativing  ^^d^^ 
he  right  of  way. 

Taimton^  in  faster  Term,  applied  for  a  Rule  to 

shew 
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IM9.       shew  cause  why  the  verdict  should  not  be  set 
^l^^l]^  aside,  and  why  there  should  not  be  a  new  triaL 


V. 


In  soppbrt  of  that  application  several  affidaidts 
were  tendered,  which,  in  substance,  negatived  a 
material  fiurt  sworn  to  by  the  Plaintiff's'  witnesses 
on  the  trial,  which  was,  that  Jb^  Rogers^  a  fimner 
occupier  of  the  Defendant's  close,  had  asked  and 
obtained  permission  from  the  occupier*  of  the 
Haintiff's  dose,  to  take  his  cattle  over  the  Wi&§ 
Bank^  and  that  the  former  had  agreed  to  do  two 
days'  harvest  work  for  the  latter  for  that  permis- 
sion; whereas  the  affidavits  stated  that  John  Rogers 
never  did  occupy  the  Ravenfs  Nest  Copy.  They 
also  imputed  to  the  Foreman  of  the  Jury  the  exer- 
cise of  undue  influence  over  the  rest  of  the  Jury,  in' 
fkvour  of  the  Plaintiff^  undef  whom  he  and  odiers 
of  the  Juty  were  stated  to  hold  lands ;  stating  that 
he  had,  after  the  trial,  spoken  of  the  verdict  in  a 
manner  which  proved  that  it  had  been  the  eflfect  ra- 
ther of  improper  bias  than  of  due  consideration  of 
the  merits  of  the  cause.  On  those  affidavits  it  was 
submitted  that  there  ought  to  be  a  new  trial ;  fiur 
that  the  evidence  of  acknowledgment  of  the  Ftain- 
tiff's  right  by  John  Rogers^  had  been  a  surprise 
on  the  Defendant,  who  was  not  aware,  at  the -trial, 
that  John  Rogers  had  ever  occupied  the  close,  in 
respect  of  which  the  right  of  way  had  been  claimed; 
and  it  now  turned  out  to  be  not  the  fact ;  the  wit- 
ness having  been  at  least  mistaken  in  the  evidence 
which  he  gave  on  the  trial,  in  that  particular. 

[It  was  also  urged,  that  the  misconduct  of  the 

Juiy 
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Jmywtt  another  groimd  on  which  thb  appH^i-      ^^l^ 
tion  was  well  founded ;  but  the  introduction  of  B^i^^ 
that  matter  in  the  affidavits  being  strongly  cen-     baiiba^ 
sured  by  Mn  Baron  JVoodj  the  Court,  on  that 
point,  determined,  at  once,  that  such  parts  of  the 
affidavits  as  imputed   misconduct  to  the  Jury 
obiild  not  be  received ;  for  that  it  would  be  a 
diuigerous  precedent,  and  jHi^nant  with  infinite 
mischief,  if  they  were  to  allow  such  matters,  stated 
in  affidavits,  to  be  uiged  in  support  of  aj^lications 
for  new  trials.    The  affidavits  which  had  been  filed 
were  therefore  rgected,  as  being  impertinent  in 
that  respect;  but  the  Court  directed  that  they 
should  be  re-modelled  so  as  to  omit  those  chaiges^ 
and  present  such  a  statement  of  facts  only  as  was 

■ 

necetaary  to  shew  the  contradiction  of  the  testi- 
mony of  the  witness.3 

Another  otgection  was  taken  to  the  verdict,  on 
the  ground  of  a  misdirection  on  the  part  of  the 
learned  Judge  who  tried  the  cause,  in  having  told 
the  Juiy,  that,  in  this  case,  the  second  plea  by 
way  of  justification,  whereby  it  was  meant  to  raise 
the  presumption  of  a  grant,  was  out  of  the  ques- 
tion, as  the  evidence  which  had  been  given  did 
not  establish  that  plea,  as  there  was  no  proof  ^f 
any  user  of  the  road  claimed  before  the  time  of 
the  occupation  of  the  RaoefCs  Nest  Copy  by  Th(h 
mas  Rogers ;  and  during  his  occupation  he  was 
in  possession,  also,  of  the  Withy  Beds;  whereas 
they  submitted  that  there  was  sufficient  evidence 
to  raise  such  a  presumption ;  it  not  being  necessary 

for  that  purpose  to  shew  immemorial  user. 

The 
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1893.  The  Rule  was  drawn  up  on  the  27th  oi  Aprils  to 

^^^^Xwsam  ^*®^  cause  on  the  7th  of  May^  with  liberty  for 
„  ^*         the  Defendant  to  file  further  affidavits  in  the  mean 
time  in  support  of  it,  on  or  before  the  4th  (a). 

Mr.  Baron  Garoow  now  reported  the  evidence 
on  both  sides,  as  laid  before  the  Jury  on  the  trial ; 
the  general  result  of  which  was,  there  was  no  road 
through  the  locus  in  guo^  and  that  it  had  been 
proved,  on  the  part  of  the  Plaintiff,  that  certain 
acts  had  been  done  from  time  to  time  by  the  for. 
mer  occupiers  of  the  Plaintiff's  close,  quite  incom- 
patible with  the  right  of  way  claimed  by  the  De- 
fendant; the  strongest  of  which  were,  that  the 
gateway  into  the  close  through  which  the  way  was 
said  to  be,  was  so  narrow  that  a  tree  was  once  torn 
away  by  a  cart  attempting  to  pass  through— that 
that  gateway  had  been  afterwards  moved  by  the 
owner  one  hundred  yards  further  up  in  the  field, 
and  the  place  where  the  gate  had  been  hung 
strongly  fenced ;  and  the  effect  of  removing  the 
gateway  would  have  taken  the  way  claimed  more 
off  the  common  road,  and  fiurther  over  the  close, 
making  it  more  inconvenient  to  the  Defendant, 
and  even  more  injurious  to  the  Plaintifi^  The  gate 
was  afterwards  moved  again  twice,  ultimately  to  its 
original  place.    It  was  also  sworn  by  one  witness, 

(a)  There  were  altogeUier  fourteen  aflBdavits  filed  on  the  put 
of  the  Defendant;  amongst  which  was  one  by  the  Defendant 
herself.  Eight  were  filed  before  the  motion  was  made,  and  liz 
more  after.  Besides  what  has  been  already  slated  to  have  beoi 
their  contents^  they  asserted  generally  that  the  way  in  qoeitioa 
had  been  immemorially  used  by  the  Defendant's  pitdcoei* 
sors. 

Richard 
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Rkkard  QarkCj  that  John  Rogers  had  forcqerly       189S. 
occupied  the  Defendant's  close.  Movents  Nest  wl^J^l^ 

■ 

S(>f^— that  he,  Rogers^  had  been  told  by  the  then 
tenant,  on  one  occasion  of  driving  a  cow  through 
lie  fPit/y  Beds^  that  he  was  trespassing,  and  that 
le  then  asked  leave  and  obtained  it,  in  considerat- 
ion of  his  giving  the  occupier  of  the  Wit^  Beds 
:wo  days*  work  in  the  harvest. 

On  the  part  of  the  Defendant  the  evidence  con- 
isted  principally  of  acts  of  user.  The  whole  case 
¥as  left  to  the  Jury,  who  found  for  the  Plaintiff. , 
Bis  Lordship  stated,  that,  according  to  his  recol- 
ection,  he  had  directed  the  Jury  to  find  accord* 
ng  to  the  conclusion  to  be  drawn  from  the  evi« 
lence,  as  to  whether  the  acts  of  user  proved  were 
e&rrible  to  permission  and  indulgence  or  negli- 
gence, on  the  one  hand,  or  to  the  exercise  of  an 
adverse  right  on  the  other. 

BusseU  and  Cross  shewed  cause  (a).  They 
Aated,  that  it  having  been  the  desire  of  the  Plain- 
iff  to  try  the  real  question  between  the  parties 
airly,  the  new  assignment  had  been  given  up  on 
he  trial  for  that  purpose,  in  order  that  the  case 
night  go  at  once,  as  it  did,  to  the  Jury,  who 

(a)  AflMavits  were  also  filed  on  the  part  of  the  Plaintifr,  in  an- 
ver  to  thoie  oo  that  of  the  Defendant.  Eichard  Clarke  w»  one 
f  the  deponents,  and  he  repeated  the  assertion  as  to  the  posses* 
km  of  Jokn  Rogers.  There  were  nine  other  deponents,  but  nei« 
her  of  them  stated  that  John  Rogers  had  occupied  the  Wuhy  Beds. 
rhe  aifidavits  went  to  shew  that  the  Defendant's  road  lay  oyer 
mother  person's  close,  which  had  formerly  belonged  to  the 
[>eiaidant  and  those  under  whom  she  claimed. 

found 
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I6i9.      found  a  verdict,  without  hesitation,  for  the  Flain- 
,^253llSliT  t^^*    '*  being  left  entirely  to  the  Jury,  they  urged 

that  the  verdict  ought  not  now  to  be  disturbed, 
particularly  on  affidavits  ffled  after  the  motion  for 
the  Rule,  which  was  not  only  an  unusual  course 
of  trying  a  question  of  right  of  way,  but  was  more 
particularly  objectionable  when  the  extraordinaiy 
nature  of  the  affidavits  and  the  situation  of  the  de- 
ponents were  considered.  The  Defendant  herself, 
who  could  not  have  been  a  competent  witness  on 
the  trial,  had  been  allowed  to  make  an  affidavit ;  and 
those  of  the  other  deponents,  as  they  might  have 
been  examined,  ought  not  to  be  received,  because 
they  should  have  been  examined  at  the  trial.   The 
statements  in  the  affidavits  might  have  been  giva 
in  evidence  on  the  trial  in  the  proper  and  regular 
manner ;  yet  not  one  of  the  questions  put  to  the 
witnesses  who  had  been  examined  had  any  refer- 
ence to  such  of  the  facts  in  the  affidavits  as  could 
alone  be  now  considered  material,   particulady 
with  respect  to  the  occupation  of  Raven^s  Nest  by 
John  Rogers:  but  even  admitting,  for  an  instant, 
that  the  witness  had  been  mistaken  in  that  feet,  it 
could  not  be  contended  that  wherever  it  might  be 
shewn,  by  affidavits,  that  a  witness  had  mis-stated 
a  single  &ct,  a  new  trial  ought  to  be  granted. 

On  the  evidence  of  user,  which  the  Defendant 
had  given,  they  observed  that  it  had  been  agreed 
that,  as  during  the  occupation  of  Thomas  Rogers^ 
who  was  in  possession  for  thirty-five  years,  he  held 
at  the  same  time,  for  a  great  proportion  of  that 
period^  the  Withy  Bed  close  aliso,  his  user  of  the 

road 
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nad  during  such  unity  of  possession  would  amount      1899. 
to  nothing  as  proof  of  the  right  being  in  the  occu- 
piers of  the  Baoen^s  Nest  Copy. 

[It  was  not  admitted  that  that  had  been  agreed 
to,  except  to  a  limited  extent,  the  united  posses- 
sion having  been  not  continued  but  occasional 
only.3 

The  user  (it  was  insisted),  such  as  it  was,  was 
necessarily  confined  to  the  period  of  time  which 
had  elapsed  since  the  occupation  of  Thomas  JBo- 
g^s^  who  occupied  the  closes  for  thirty-five  years, 
and  had  ceased  to  occupy  them  twenty-five  years 
ago  }  because  during  the  former  time  he  occupied 
both }  and  before  the  commencement  of  that  occu- 
pation human  memory  could  not  go  back.  Under 
the  circumstances,  therefore,  they  submitted,  that 
even  without  the  evidence  of  the  witness  whose 
testimony  was  attempted  to  be  set  aside,  there  was 
sufficient  to  obtain  a  verdict,  and  certainly  enough 
to  support  one :  and  for  that  reason  there  ought 
not  to  be  a  new  trial. 

On  the  ground  of  the  supposed  misdirection, 
they  submitted  that  there  had,  in  truth,  been 
none ;  or  that  even  if  there  had,  it  had  been  ac- 
quiesced in,  by  being  suffered  to  pass  unnoticed 
at  the  time. 

Taunton^  Puller ^  and  Ludiffoo^  in  support  of  the 
Rule,  contended  that  the  surprise  upon  the  Plain- 
tiff, 
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■ 

I8d9.       tiffy  at  the  trial,  arising  from  the  unexpected  and 
BMwwmwr  Unfounded  testimony  of  CfarAr^,  as  to  a  fact  so  im- 
bammm     portant  as  that  which  was  stated  by  him,  and 
which  was  certainly  the  strongest  point  in  the 
Flaintiff^s  case,  was  sufficient  ground  for  sending 
the  cause  down  to  another  investigation,  when  it 
might  be  laid  before  a  Juiy  without  that  material 
fiu:t,  which  ought  not  to  have  made  part  of  the 
Plaintiflf  s  case.    That  that  &ct  was  not  true,  they 
insisted  was  abundantly  proved  by  the  testimony 
of  the  nine  several   persons  who  now  contra- 
dicted the  fact  of  John  Roger^s  occupation  of 
the  Raven* s  Nest  Close  ;  and  therefore,  he  being 
a  stranger,  his  request  of,  and  the  leave  given  to 
him  to  pass,  could  not  be  evidence  against  the 
right  claimed  by  the  tenant  of  that  close ;  and 
that  was  a  piece  of  evidence  in  the  cause  which 
could  not  have  been  anticipated  by  those  who 
had  the  conduct  of  the  Defendant's  case,  and 
therefore  was,  in  all  respects,  a  surprise :  for  there 
could  have  been  no  preparation  made  at  the  trial 
to  enable  the  Defendant  to  meet  it 

[To  a  question  put  by  the  Lord  Chief  Baron, 
it  was  answered,  that  the  Deponents  had  not  been 
examined  at  the  trial ;  which  was  attributed  to 
the  Defendant  not  being  aware  of  the  evidence : 
but  the  Court  observed,  that  they  considered  it 
extraordinary  that  no  one  should  have  been  pre- 
sent amongst  the  witnesses,  at  the  trial,  who  could 
have  contradicted  that;  and  that  no  attempt  should 

have  been  made  to  have  done  so.] 

Thef 
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ohat  without  the  means  at  hand  of      1^ 
.catement  so  conclusive  in  respect  of  HAimnno^ 
private  way  appurtenant  to  a  tenement, 
^act  of  the  admission  of  John  Sogers  would 
.£  he  had  been  the  occupier,  it  would  be  hard, 
1  a  case  where  the  right  was  bound  by  a  verdict, 
bat  a  Defendant  should  be  deprived  of  that  ri^t 
J  evidence  coming  on  him  by  surprise,  when  he 
ad  the  means,  as  afterwards  proved,  of  contra- 
iicting  the  testimony,  and  would  have  done  so, 
ould  he  have  been  aware  of  it,  or  could  he  have 
nticipated  it. 

On  the  evidence  of  the  acts  by  the  owners  of 
he  IFf  fty  Beds  close,  said  to  be  adverse  to  the 
»roof  of  user  of  the  right  which  was  given  by  the 
lefendant,  they  contended  that  the  strongest  in- 
tance  was  the  removal  of  the  gate ;  yet  that,  they 
iiged,  was  not  conclusive,  unless  the  way  had 
leen  barred,  and  the  Defendant  shut  out :  for  the 
aere  removal  of  the  entrance,  and  appointing  a 
lew  gateway,  without  excluding  the  claimant, 
rould  not  destroy  the  prescription  on  which  the 
ight  was  founded — the  user  of  the  new  way  would 
le  evidence  of  the  continuance  of  a  right  to  pass 
fver  the  old  one ;  and  the  change  of  road  would 
le  by  no  means  proof  of  an  adverse  opposition 
0  the  right,  as  decided  by  the  cases. 

[It  was  suggested  here  that  the  affidavits  of  the 
defendant  furnished  evidenos  of  the  removal  of 
he  gate  being  adverse,  as  against  her,  she  having 
tated,  that  when,  on  one  occasion,  an  occupier  of 

the 
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1883.      the  WiOof  Beds  had  put  a  fence  where  the  gate 
^^1^^  first  stood,  her  husband,  had  thrown  it  down«3 


«■ 


Whether,  in  point  of  fiurt,  the  change  of  posi- 
tion of  the  gate  had  been  more  or  less  inconve- 
nient, could  only  be  ascertained  by  a  knowledge 
of  the  local  circumstances  from  inspection,  ilt 
all  events,  there  was  nothing  in  that,  even  if  it 
were  so,  which  might  not  be  attributable  to  per- 
sonal accommodation ;  and  certainly  it  was  not  an 
adverse  interruption  or  prohibition  of  the  long  ex- 
ercise of  the  right,  whether  it  were  by  right  or  by 
wrong.  They  therefore  submitted  that  the  justice 
of  the  case  could  not  be  attained  in  this  cause 

■ 

without  a  new  triaL 

fiicHABDs,  Lcrd  Otttf  Barm.  —  The  sin^e 
question  in  this  case  is,  whether  we  shall  direct  a 
new  trial ;  and  that  question  will  depend  on  wbe- 
ther  the  verdict  which  has  been  obtained  be  sup- 
ported by  the  evidence  which  was  given  on  the 
trial  or  not.  If  it  were  not,  we  certainly  ought  to 
send  the  cause  down  to  be  tried  again.  There 
was  much  contradiction  in  the  evidence  given  on 
both  sides,  no  doubt  \  but  that  must  have  been 
well  considered  by  the  Jury,  who  were  the  most 
proper  persons  to  decide  between  the  parties  in 
that  respect,  for  it  was  their  peculiar  province  to 
do  so.  The  question  principally  turns  on  the 
evidence  given  by  Ciarke.  The  &ct  spoken  to  b/ 
him  was  undoubtedly  most  important.  Ilisty 
however,  is  now  contradicted  by  these  affidavits. 

I  repeat  what  I  before  observed  during  the  aigu- 

menti 
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ment,  that  I  do  not  feel  myself  enabled  to  say       ^^^ 

that  Clarke  has  sworn  untruly,  because  he  has  habtwiIimt 

been  contradicted  in  this  manner  to  a  certain  ex«     badhav. 

tent.     The  affidavits,  at  the  same  time,  would 

have  jthe  efiect  of  unsettling  the  matter  sworn  to  ^'***^»  ^* 

on  the  trial,  if  the  contradiction  were  sufficient, 

and  then  they  must  undoubtedly  prevail  so  far ; 

but  I  do  not  consider  them  so  sufficient  as  to  have 

that  effisct. 

The  next  question  is,  whether  there  has  been 
any  surprise ;  and  that  question  is  brought  before 
us  in  certainly  a  very  odd  shape,  as  intended  to 
shew  surprise.  The  fact  stated  by  Clarke  was, 
that  a  former  occupier  asked  permission  to  pass 
over  the  place  where  the  right  is  claimed.  It 
was,  indeed,  a  most  important  piece  of  evidence, 
yet  I  am  astonished  that  it  should  have  been  suf- 
fered to  be  given  without  any  attempt  to  contra- 
dict it:  the  means  of  contradiction  one  cannot 
conceive  not  to  have  been  in  the  power  or  know- 
ledge of  the  Attorney.  Counsel  might  not  have 
been  prepared,  but  it  ought  not  to  have  been  a 
surprise  upon  the  Attorney.  If,  however,  there 
had  really  been  any  mistake  about  a  fact  so  mate- 
rial, or  if  it  had  been  clearly  shewn  to  be  so,  I 
should  have  wished  that  there  should  be  a  fur- 
ther inquiry  to  satisfy  the  complete  justice  of  the 
case.  But  notwithstanding  that  desire,  I  do  not 
think  this  a  case  which  it  is  necessary  to  send 
again  to  the  Jury ;  for  the  Courts  of  Law  have 
now  adopted  the  rule  which  has  long  been  ob- 

voL.  XI.  £  £  served 
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189S.  served  in  the  House  of  Lords  and  in  Owrta  of 
Equity,  that  a  single  miscarriage  in  the  testimony 
on  the  part  of  the  succeeding  party,  is  not  suflS* 
cient  to  induce  them  to  order  a  new  trial  on  that 
ground,  if  there  be  oth^  evidence.  There  is, 
however,  a  ground  on  which  the  verdict  may  be 
sustained,  which  is  not  subject  to  the  objection  of 
surprise,  nor  is  there  any  suspicion  of  it  suggested 
there.  That  is,  the  removal  of  the  gate  on  several 
occasions,  and  to  a  distance  of  one  hundred  yards 
and  more  $  and  that,  by  the  removal,  it  was  placed 
in  such  a  situation  as  to  have  necessarily  been 
productive  of  great  inconvenience  to  the  Defend- 
ant ;  for  the  length  of  way  was  not  only  increased^ 
but  the  Defendant  was  deprived  of  the  advantage 
of  having  to  pass  over  the  turnpike  road,  and  had 
to  pass  over  the  Plaintiff's  ground  for  a  consider- 
able way.  The  facts  of  the  whole  case  were  left 
to  the  Jury ;  and  I  think  it  would  have  been  sin- 
gular, if^  on  the  evidence,  the  Jury  had  ibund  a 
verdict  the  other  way ;  but  if  they  had,  I  ahould 
not  haVe  been  disposed  to  say  I  would  not  auflfer 
it  to  stand ;  for  still  all  this  may  have  been  done, 
certainly  without  any  assertion  of  right  or  intention 
to  do  so,  and  it  may  have  been  consistent  with 
the  right  claimed.  I  am  of  opinion,  however, 
that  the  Defendant  should  have  gone  furtlier,  and 
have  shewn  some  foundation  for  the  claim* 

We  have  then  the  fact  of  the  occupier's  shuttiog 
up  tlie  old  way.  These  are  all  distinct  and  strong 
facts  in  proof  of  an  assertion  of  right }  and  the  acts 

wiere 
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were  not  complained  of,  although  certainly  very       1839. 
inconsistent  with  the  right  of  way  claimed  by  the  HAEiwiioat 
Defendant.  »  ^ 

As  to  the  evidence  of  Clarke^  therefore,  on  the  RiamrdM,B 
overthrow  of  whose  testimony  so  much  of  the  De- 
fendant's objection  to  the  verdict  depends,  I  think, 
that  without  his  evidence  the  circumstance  of  the 
reraovjsl  of  the  gate  would  alone  have  been  suffix 
cient,  in  this  case,  to  have  enabled  the  Jury  to 
come  to  the  same  conclusion;  and  therefore  I 
think  that  their  verdict  is  right. 

Graham,  Baron. — ^The  only  circumstance  creat* 
iog  any  doubt  in  my  mind,  is  that  of  there  having 
been  suspicion  thrown  on  the  evidence  of  Clarke^ 
to  whom  mistake,  in  a  material  point  of  the  evi- 
dence, has  been  imputed.  I  can  not,  however, 
give  to  these  affidavits  the  strong  effect  of  annull- 
ing his  testimony,  believed,  as  it  was,  by  the  Jury, 
even  on  the  ground  of  mistake ;  still  less  can  I  dp 
so  on  the  ground  of  its  being  false.  He  certainly 
OMiy  have  been  speaking,  in  point  of  fact,  of  Tho* 
ma$  Rogers,  instead  o£John;  and  if  there  were  a 
mistake,  it  seems  most  probable  that  it  was  really, 
after  all,  in  the  name ;  ascribing  a  conversation  as 
having  taken  place  with  John^  which,  in  fact,  was 
on  the  part  of  Thomas.  But  I  proceed  on  this 
principle,  that  it  would  be  a  most  dangerous  prece- 
denty  if,  in  every  case  where  one  witness  on  either 
side  may  be  discovered,  sftev  verdict,  to  have 
tripped  in  a  single  instance,  like  the  present,  for 

£  s  2  instance. 
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ItiSS.       instance,  making  a  similar  mistake  as  to  the.&ct 
g^[J|^Jj[JJJ^  of  which  he  has  spoken,  there  should  be  a  new 

trial  on  that  ground.  It  would  be,  in  eflfect, 
granting  a  new  trial  to  try  the  credit  of  witnesses. 
Admitting  that  he  was  mistaken  altogether,  and 
that  his  evidence  being  withdrawn  would  weaken 
the  Plaintiff's  case,  still  I  am  of  opinion  that  there 
was  evidence  enough  in  this  action  to  warrant  the 
finding  of  the  Jury  without  his  testimony,  and 
that  the  Jury  would  have  done  right  in  returning 
the  same  verdict. 

Then  I  am  of  opinion,  also,  that  to  support  the 
Defendant's  case  of  user,  the  evidence  was  too 
weak.    Great  part  of  the  time  was  taken  off  by 
the  fact  of  the  Defendant's  predecessor  being  the 
occupier  of  both  the  closes ;  twenty-five  years, 
therefore,  is  the  utmost  length  of  time  during 
which  the  user  has  been  proved,  even  if  it  were 
stronger  than  it  is.     The  natural  suggestion  is, 
that  the  successor  had  both  closes,  also,  for  some 
time,  or  at  least  that  he  was  supposed  to  have  the 
right  even  after  the  occupation  of  the  predecessor 
had  ceased ;  and  it  was  natural  that  a  new  tenant 
might  be  tempted  to  use  the  road  which  had  beeo 
used  by  the  preceding  occupier,  not  knowing  the 
real  foundation  of  the  previous  user.     The  evi* 
dence  of  interruption  in  the  exercise  of  that  rigiit 
is  certainly  contradictory ;  but  there  were  man/ 
occasions  proved,  without  doubt,  of  the  Defendaot 
and  her  predecessors  being  forced  to  go  by  a  cir- 
cuitous way,  and  the  argument  is  throagfaoot 

prmd 
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facie  against  the  Defendant.    The  evidence       ^^^2. 
ofanimmetnorial  right  is,  however,  much  weaker  HAi«4iiioHpf 
than  the  evidence  of  adverse  interruption.  badham. 

It  was  gaid  the  Judge's  direction  to  the  Jury,  ^^'**«*»  ®* 
on  the  plea  of  grant,  was  wrong ;  yet  I  think  the 
Counsel  felt  that  it  was  necessary  to  prove  it,  if 
not  immemorial,  much  further  back  than  their 
proof  amounted  to,  in  order  to  make  a  case  of  pre-* 
scription  that  would  stand;  and  Thomas  Rogers's 
possession  of  both  closes  was  very  much  against 
the  practicability  of  any  such  proof. 

The  question  for  the  Jury,  therefore,  was  simply 
whether  the  user  was  exercised  by  right;  or  by  the 
permission  or  negligence  of  the  owner  of  the  Plain- 
tiff's close ;  and  if  the  Jury  thought  it  permissive, 
that  would  go  to  the  plea  of  grant,  as  well  as  to 
that  of  prescription.  Their  verdict,  therefore, 
equally  impugns  both.  There  is  also  another  rea- 
son why  it  is  impossible,  on  the  evidence,  to  sus- 
tain the  plea  of  grant ;  because,  in  a  grant,  the 
way  roust  necessarily  have  been  specified :  and 
this  way  could  not  have  been  the  subject  of  grant, 
because  it  could  not  have  been  a  specific  way  if 
the  owner  of  the  close  could  of  right  remove  the 
gateway  at  his  pleasure ;  and  more  particularly,  if, 
to  the  inconvenience  of  the  tenant.  Any  removal 
would  be  inconsistent  with  such  a  right  so  founded 
on  specific  grant,  more  especially  such  a  removal 
18  casts  on  the  party  claiming  it  a  necessity  to 
adopt  a  road  over  which  he  must  be  compelled  to 
pioneer  his  way. 

Notwitlistanding, 
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1823.  Notwithstanding,  therefore,  some  little  difficulty 

^^[J^l^jf^JI^  which  I  certainly  have  had,  on  the  ground  of  the 

doubt  thrown  on  the  testimony  of  Qarfce^  which, 
however,  I  do  not  consider  sufficient  to  prevent 
my  concurrence  with  the  opinion  which  has  been 
delivered  by  my  Lord  Chief  Baron,  I  have  no  he- 
sitation in  saying,  that  I  think  there  certainly 
ought  not  to  be  a  new  trial  in  this  case. 

[Mr.  Baron  Wood  was  not  present,  in  conse- 
quence of  indisposition.] 

Gareow,  Baron.'^I  have  always  myself  taken 
the  same  view  of  this  case  which  has  been  adopted 
by  my  Brothers.  In  the  absence  of  my  Brother 
Wood  I  shall  only  say,  that  I  concur. 

I  think  it  right  to  observe,  however,  that  this 
application  for  a  new  trial  would  never  have  been 
made,  or  the  objections  on  which  the  argument  has 
proceeded,  if  it  had  not  been  that  there  were  some 
hopes  excited  that  a  new  trial  might  be  obtained 
on  the  ground  of  the  attempted  impeachment  of 
the  conduct  of  the  Jury,  by  the  affidavits  which 
were  made,  stating  some  of  them  to  be  tenants  of 
a  person  who  was,  for  that  reason,  supposed,  to 
possess  some  influence  over  them.  I  am  quite 
sure  it  would  not  otherwise  have  been  thought  cf$ 
merely  on  the  objections  which  have  been  taken 
to  the  evidence. 

Per  Curiam. 

Rule  refused. 

Edwabds 
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Awards  t;.  Morgan  and  Wife  and  Others.  1823. 

Morgan  and  Wife  and  Others  v.  Edwards  and        slt^^^ 

Another.  ^^*  N^vmier. 

Barber  nioved  pursuant  to  notice  given  on  the  ^uj^^l^obu? 
1^/  day  of  this  Term,  on  behalf  of  the  Defendants  in  Sl^^er  to  in- 
the  first  mentioned  cause,  that  publication  therein  5|°*'  ^'^^^  ^ 

'  ^  the  aniwen  in 

might  Stand  enlarged  until  the  coming  in  of  the  *J^n?j^'*t 
answers  of  the  Defendants  in  the  other  cause,  which  ^^  ^"*  ^ 

'  quire  an  affi- 

was  a  cross  cause,  or  until  the  first  day  of  Hilary  ?»vit  ▼crify- 

'  J  J    ing  the  facts 

Term (a\.  "toted  in  the 

^  ^  cross  BUK 

The  Court,  on  that  occasion,  refused  the  motion 
because  the  Defendants  produced  no  affidavit,  and 
required  that  an  affidavit  should  be  filed,  verifying 
the  fiicts  stated  in  the  cross  bill,  that  affidavit  hav- 
ing  been  procured,  the  motion  was  now  renewed. 
The  affidavit  stated  as  facts  the  matters  in  the 
cross  bill,  which  was  filed  for  a  discovery  of  assets, 
and  that  the  deponents  believed  the  answer  to  the 
cross  bill  would  furnish  them  with  a  good  defence 
to  the  original  bill. 

Sclater  opposed  the  application  on  the  ground  of 
delay :  and  he  cited  the  case  of  Dalton  v.  Carr  (b\ 

{a)  The  original  Bill  was  filed  in  Hilary  Term  1818.  The 
mtwer  of  Morgan  and  fTifc  20ih  May,  181  a  Bill  amended  11th 
Feb.  1819— Uth  May,  1819,  answer  to  amended  Bill,  filed. 
Replication  Easter  Term,  1822.  This  Cross  Bill  was  filed,  as  ap- 
pearad  by  the  certificate  of  PlaintiflTs  clerk  in  Court,  as  of  this 
present  Michaelmas  Term. 

(b)  16Veii.93. 

where 
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where  a  similar  motion,  made  after  answer  to  the 
original  bill,  had  been  refused.  He  also  submitted 
that  the  affidavit  was  insufficient}  but 

The  Court  determined  that  the  motion  was  pro- 
per in  this  stage  of  the  cause,  and  well  supported 
by  the  affidavit    It  was  therefore 

Granted. 


1829. 


Pippin  and  Wife  v.  Sheppard. 


i6tk  Natember.  [^Demurrer.} 

eroundofde-    THIS  declaration  (which  was  without  venue) 
miirrertoide-  stated  that  the  Defendant  before,  and  at  the  time 

da  ration  m  an  ' 

action  on  the    of  Committing  of  the  grievances,  &c.  followed  and 

case  by  a  man  . 

an  I  his  wife    carried  on  the  art,  mystery,  and  occupation  of  a 

against  a  sur-  ^       ^  y  ^  r 

geon  for  an  in-  surgcon — that  Defendant,  afterwards,  &c.  at  Bris- 

jnrytothewife        ,      «  .,  . 

by  reason  of     tol  aiorcsaid.  wos  retained  and  employed  as  such 

the  Defend-  .  , 

ant's  improper  su fgcou  Jor  a  Certain  reasonable  reward  to  be  to 

acd  nnskijful      ,  .         ,         ^  .  ,  ,  . 

treatment,that  him  therefore  paidj  to  treaty  attend  to,  and  cure 

it  is  not  stated     , .  .  ,  ^         .         i     ^  i         • 

^in  the  aver.  Qivcrs  gficvous  hurts,  cuts,  &c.  just  bcforc  thcH  by 

Defendant  was  the  wife  had  and  received :  and  the  said  Defendant 

empioyed^as     then  and  there  entered  upon  the  treatment  and 

^"ar^d  u  be^T  curc  of  her ;  yet  Defendant  afterwards,  to  wit,  on 

Ji^m  he^u    the  day  and  year  aforesaid,  &c.  and  other  days  be- 
so  retained,  or 
6y  whom  he  was  to  be  paid. 

Nor  that  it  is  not  stated  that  the  Defendant  undertook,  Sec.  properly  or  ikUfally  toc«a- 
duct  liimself  in  and  about,  l^c. 

It  is  sufficient  to  aver  that  the  Defendant  wot  retained  as  a  surgeon  and  entered  wfmike 
cure* 

Nor  if  it  matter  of  demurrer  that  there  it  no  venue  laid,  if  a  place  be  stated  ia  tbt 
eoont. 

tween 
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ween  that  day  and  the  day  of  exhibiting  this  bill 
it  Bristol  aforesaid,  so  carelessly,  negligently,  im- 
properly and  unskilfully,  conducted  himself  in  that 
^half,  and  then  and  there  so  carelessly,  &c.  ap- 
plied his  care  and  treatment  in  and  upon  a  certain 
round,  &c.  of  the  said  wife,  that  by  means  there- 
of the  said  wound  became  and  was  grievously  ag- 
gravated and  made  worse,  and  was  thereby  then 
md  there  made  and  rendered  violently  and  dread- 
uUy  inflamed,  &c.  to  the  danger  of  the  wife,  and 
iiat  her  life  was  greatly  despaired  of,  and  that  by 
neans  thereof  she  suffered  great  pain,  &c.  and  was 
breed  to  submit  to  painful  surgical  operations  in 
md  about  the  treatment  of  the  said  wound  by 
3ther  and  more  skilful  surgeons,  who  were  there- 
upon necessarily  retained  to  attend  upon  her,  to 
wit  at  Bristol  aforesaid. 


1829. 


Pippin  and 
Wife 

Shbppako* 


The  Defendant  demurred  specially  for  the  fol- 
lowing causes : — ^for  that  it  is  not  stated  or  alledged 
in  or  by  the  said  declaration,  nor  does  it  appear 
therefrom  by  whom  the  Defendant  was  retained  and 
employed  as  such  surgeon  as  therein  mentioned,  to 
treat,  attend  to,  or  cure  the  hurts,  &c.  or  that  the 
Plaintiffs  or  either  of  them  retained^  &c.  or  that 
Defendant  was  so  retained  at  their  or  either  of 
iieir  special  instance  or  request:  and  also  for 
iiat  it  is  not  alledged  or  stated  in  or  by  the  said 
ieclaration  that  it  was  the  duty  of  the  Defendant  or 
hat  he  undertook  or  engaged  properly  or  skilfully 
0  conduct  himself  in  and  about  the  treatment  or  cure 
\f  the  said  hurts,  &c.  nor  by  whom  the  said  reason- 
Lble  reward  in  the  said  declaration  mentioned  was 

to 
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Pippiif  tod 

Wife 

«. 

Shbppaad. 


to  be  paid  to  the  said  Defendant.  And  also,  for 
that  the  said  Plaintifis  have  not  alledged  or  stated 
in  or  by  the  said  declaration  any  sufficient  ground 
or  cause  of  action  against  the  Defendant;  and  also, 
for  that  no  place  of  venue  is  stated  where  the  said 
Defendant  is  supposed  to  have  so  negligently,  im- 
properly and  unskilfully  conducted  himself;  and 
also,  for  that  the  said  declaration  is  in  other  re- 
spects uncertain,  defective,  and  informal,  &c. 
The  Pbuntifis  joined  in  demurrer,  and  it  was  now 
supported  by 


Bayhf^  who  (giving  up  the  objection  to  the  want 
of  venue)  contended  that  the  declaration,  though 
in  form  complaining  of  a  tort,  being  in  substance 
framed  and  founded  on  a  contract,  was  objection- 
able in  not  setting  out  the  terms  of  the  cmitract, 
and  in  that  respect  the  principal  ground  of  this 
demurrer  was  the  not  stating  by  whom  the  De- 
fendant had  been  retained  and  employed  to  con- 
duct the  cure,  which  was  the  subject-matter  of  the 
contract. 


The  object  of  the  rule  of  pleading,  requiring 
the  terms  oi  a  contract  to  be  set  out,  is,  that  the 
Defendant  may  know  the  nature  and  extent  of  the 
demand,  and  be  enabled  to  make  an  eflectual 
fence,  which,  unless  he  be  apprized  of  the  pre 
charge,  he  cannot  do.  It  was  strongly  ui^^  1 
this  declaration,  being  framed  in  tort,  did 
therefore  preclude  the  Defendant  from  taking  ad 
vantage  of  any  defects  in  it,  which  would  ha 
been  ground  of  objection  to  it,  if  it  had  been  1 

form 
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finrm  Msumpsit,  or  founded  on  contract :  Buddie      l^^- 
V.  WiUs(m(a),  PoweU  v.  LayUm(b).  pI^STIIfd 

Wife 
«. 

Another  mischief  arising  from  permitting  such    Shbppard. 
loose  pleading  (it  was  submitted)  would  be  that 
the  Defendant,  after  a  recovery  against  him  in  an 
action  on  such  a  declaration  might  still  be  sued 
upon  a  liability  to  other  persons ;  as,  for  instance, 
if  one  having  an  annuity  depending  on  the  Kfe  of 
thik  person,  on  whose  recovery  he  would,  therefore, 
have  an  interest,  and  had  employed  and  sent  the 
surgeon  to  attend  her,  he  also  might  have  an  ac- 
tion against  him  for  unskilful  treatment,  whereby 
her  death  had  been  occasioned  or  accelerated.    If 
this  declaration  should  be  held  good,  it  would  be- 
come a  precedent  and  the  common  form,  whereas 
there  is  no  such  form  to  be  found  in  pleading,  and 
would  be  highly  injurious  to  Defendants  to  be 
subjected  to  such  a  mode  of  declaring,  for  which 
there  was  as  yet  no  precedent  or  authority. 

Carter  J  cofitra^  insisted  that  the  declaration  was 
sufficient,  and  that  there  was  no  ground  for  the 
demurrer.  So  &t  from  this  declaration  being  with- 
oat  precedent  or  authority,  it  would  be  found  to 
be  more  full  in  its  statements  than  the  old  law  re- 
quired* In  the  Reg.  Brev.  110  there  is  an  old 
writ  (which  was  always  as  foil  as  the  declaration), 
the  form  of  which  shews  that  it  is  unnecessary  to 
mention  in  the  declaration  more  than  enough  to 

(a)  6  Term  Rep.  369. 

{b)  2  New  Rep.  Se5.  See  BrethcrUm  v.  Wood,  ante.  Vol.  9. 408. 

shew 
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ISiS.       shew  that  the  Plaintiff  had  sustained  an  injury  by 
^J^^JjJ^    the  misconduct  pf  the  Defendant. 

Wile 

saippARiK  In  the  case  of  Coggs  v.  Bemard{a)j  principles 
of  pleading  are  recognized  on  which  this  declara- 
tion may  be  supported.  An  undertaking  to  do  a 
thing,  even  without  consideration,  creates  a  liaU^ 
lity  for  negligence  and  want  of  due  care.  The  un- 
dertaking til  ere  spoken  of^  also,  means,  not  only 
an  assumpsit,  or  a  future  promise,  but  any  adwd 
entry  upon  the  thing,  by  the  party,  and  taking 
upon  himself  the  trust,  as  Lord  Holt  says,  in  that 
case,  and  he  adds,  *Vlf  a  man  will  do  that,  and 
miscarries  in  the  performance  of  the  trust,  an  ac- 
tion will  lie  against  him  for  that,  though  nobody 
could  have  compelled  him  to  do  the  thing'';  and 
he  puts  the  case  of  the  carpenter  undertaking  to 
build  a  house  by  a  given  time,  where,  although  be 
should  not  do  so,  an  action  would  not  lie,  yet  for 
building  it  unskilfully  it  would. 

In  the  same  case,  the  form  of  the  declaration  is 
adverted  to  by  Mr.  Justice  Powellj  who  relies  on 
the  form  of  the  writs  in  the  register  which  have 
been  cited.  He  says  the  authorities  of  the  pipe  of 
wine,  and  the  cure  of  the  horse,  are  in  point,  and 
there  can  be  no  answer  given  them  but  that  they 
are  writs  which  are  framed  short.  But  (he  observes) 
a  writ  upon  the  case  must  mention  every  thing  that 
is  material  in  the  case,  and  nothing  is  to  be  added 
to  it  in  the  count  but  the  time,  and  such  other  cir- 
cumstances. 

(a)  %  Lord  Raytn.  909. 

The 
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The  action,  in  the  present  instance,  is  not 
brought  nor  founded  on  the  contract,  but  on  the 
damage  done  to  the  individual  by  the  negligence, 
improper  treatment  and  unskilfulness  of  the  De- 
fendant, who  had  undertaken,  or  (as  Lord  Holt 
translates  the  word  assumpsit,  and  as  the  expres- 
sion is  in  this  declaration)  ha4  entered  upon  the 
cure  without  any  allusion  to  any  contract  between 
any  parties.  The  Plaintiffs  seek  damages  for  the 
injury  done  to,  and  the  suffering  endured  by  the 
wife,  to  which  they,  and  they  only,  will  be  entitled, 
if  they  prove  their  declaration,  without  reference 
to  any  other  person  who  may  have  retained  and 
employed  the  surgeon,  and  who,  whatever  right 
such  person  might  have  to  sue  on  the  contract, 
have  also  a  right  to  proceed  at  law  for  the  special 
damage,  which  is  wholly  distinct  from,  and  inde- 
pendent of  any  existing  contract,  and  is  founded 
on  a  different  cause  of  action.  And  that  is  the 
answer  to  the  supposed  cases  which  have  been 
put  of  third  persons  having  also  a  possible  right 
to  sue  the  Defendant  on  the  contract.  The  right 
to  sue  for  damages  for  personal  grievance  is  per- 
sonal. 


183i. 


PiFPiN  and 
Wife 

V. 

Shbfpaiid. 


In  respect  of  persons  in  general,  who  profess 
skill  in  particular  matters,  and  perhaps  in  the  case 
of  surgeons  especially,  there  is  a  duty  cast  on 
them  by  the  law  to  treat  the  objects  of  their  art 
properly,  and  with,  at  least,  an  ordinary  degree  of 
dulfulness,  at  whosesoever  instance  they  may  be 
employed,  and  by  whomever  they  are  to  be.  remu- 
nerated. 
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1898.  nerated.  In  Seare  v»  Prentice  (a )  it  was  held 
that  an  action  on  the  case  lies  against  a  suigeon 
for  ignorance  and  want  of  skill,  as  well  as  for  ne- 
gligence and  carelessness.  He  therefore  submitted 
tiiat  the  declaration  was  sufScient. 

Baybfj  in  reply,  contended  that  the  word  ^  as- 
sumpsit*' used  in  the  writs  cited  from  the  Register, 
and  the  words  '*  took  upon  himself  in  the  de^ 
claration,  in  CoggM  v.  Barnard  (h)^  necessarily  im^ 
ported  an  undertaking  to  and  a  contract  with  some* 
body,  and  that  must  be  taken  to  be  with  the  Plain* 
ti£^  shewing,  therefore,  by  whom  the  Defendant 
was  employed,  which  distinguished  those  cases 
from  this,  where  the  declaration  merely  stated  that 
the  Defendant  entered  upon  the  cure  without 
stating  with  whom  he  contracted  for  that  p«irpose, 
sufficient  information  having  been  furnished  in  that 
respect  in  the  cases  cited.  Such  actions  in  case, 
founded  on  contract,  have  been  permitted  to  be 
turned  into  torts  in  the  form  of  the  declaration, 
for  the  sake  of  convenience,  although  the 
priety  of  it  has,  in  many  cases,  been  doubted, 
that  has  never  been  considered  as  dispensing 
the  necessity  of  shewing  the  material  terftis  of  th 
contract,  which  is  the  basis  of  the  action. 


All  that  was  determined  in  Coggs  v. 
was,  that  an  action  would  lie  on  an  tmdertakmg  te 
do  a  thing  if  it  were  ill-done,  although  there  ware 

(c)  8  East.  Rep.  3^  (6)  S  Ld.  Baym.  MS. 

DO 
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no  conridemtion  or  reward  stipulated  for :  but 
that  case  does  not  determine  that  an  action  would 
lie  if  there  bad  been  no  undertaking ;  or  that,  in 
dedaring  for  an  injury  sustained  in  consequence 
of  a  misfeazance,  tt  is  unnecessary  to  aver  in  the 
declaration  in  an  action  for  damages  for  doing  it 
ill^  at  least  a  general  undertaking  to  do  the  thing. 


Pippin  asd 
SnvPAu>» 


The  single  question  is,  whether  this  declaration, 
which  is  for  a  tort  in  form,  but  founded,  in  sub< 
stance,  on  a  contract,  can  be  considered  sufficient, 
when  it  does  not  state  any  one  of  the  terms  of  the 
contract,  which  is  the  gist  of  the  Plaintiff's  cause 
of  action. 


RiCBABDS,  Lord  Chief  Baron.  I  am  really  at  a 
loss  to  Iluow  how  any  declaration  should  be  framed 
in  this  case  so  as  to  be  right,  if  this  be  wrong. 
The  Defendant,  being  a  surgeon,  undertiJces  to  the 
public,  Co  cure  wounds  and  other  ailments  of  the 
liuman  system,  and  professes  himself  ready  to  be 
employed  by  any  one  for  that  purpose.  The  de* 
daration  states  that  he  was  as  a  surgeon  employed 
ibr  a  reasonable  jeward,  to  attend  and  cure  this 
imtient,  that  he  entered  on  the  treatment,  &c. 
(stating  the  declaration).  It  is,  therefore,  I  think, 
sufficiently  stated  that  the  Defendant  undertook 
the  cure.  Then  negligence  and  improper  treat- 
ment are  charged,  and  the  injurious  effects  of 
sech  misconduct  are  averred.  The  question  then 
v^  to  whom  was  the  injury  done  ?  If  a  stranger 
had  sent  the  Defendant  as  a  surgeon  to  cure  this 
woman,  undertaking  to  pay  him  for  his  attend- 
ance. 
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ance»  he  would  not  be  entitled  to  recover  or  soe 
for  damage  and  injury  done  to  her,  in  consequence 
of  the  surgeon's  negligence  and  want  of  skill. 
From  the  necessity  of  the  thing,  the  only  person 
who  can  properly  sustain  an  action  for  damages^ 
for  an  injury  done  to  the  person  of  the  patient,  is 
the  patient  himself,  for  damages  could  not  be 
given  on  that  account  to  any  other  person,  al- 
though the  surgeon  may  have  been  retained  and 
employed  by  him  to  undertake  the  cure.  The 
party  employing  the  surgeon  can  have  nothing  to 
do  •  with  this  action  :  I  am,  therefore,  of  opinion 
that  the  demurrer  cannot  be  sustained,  and  that 
there  must  be  judgment  for  the  Plainti£ 

Graham,  Baron.  There  can  be  no  difficulty  in  a 
case  of  this  sort  to  understand  to  what  this  declara- 
tion really  applies.  The  objection  must  necessarily 
be  founded  on.  the  declaration  being  in  its  present 
shape  equivocal.     I  am  clearly  of  opinion  that  it 
is  not.     It  is  clear  that  it  means  nothing  more 
than  to  charge  that  damage  has  accrued  to  the 
Plaintiff's  wife,  from  the  injury  sustained  by  the 
misconduct  of  the  Defendant,  in  taking  on  him* 
self  the  cure  of  her.    The  Plaintiflb  are  the  only 
persons  who  could  recover  damages,  or  be  entitled 
to  demand  them,  for  the  injury  complained  o£ 
That  is  the  true  test  by  which  this  question  moit 
be  tried.    The  case  of  Coggs  v.  Barnard  goes  to 
shew  that,  in  the  case  of  a  contract  to  ddiver 
goods  safely,  it  is  suflScient  to  state  that  the  partf 
undertook  to  do  so,  and  did  not.     In  this  case  it 

appears  to  me  that  there  is  a  sufficient  all^tioa 

that 
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that  the  Defendant  undertook  the  cure,  and  that  .1®^- 

by  his  unskilful  conduct  the  Plaintiff's  wife  suC-  ^J^^Jf^ 

fered  an  injury ,  and  that  is  enough  to  support  the  ^^^ 

action.     Whatever  cause  of  action  otlier  persons  te"'A*»* 
besides  may  happen  to  have,  is  therefore  wholly 
out  of  the  question. 

[Mr.  Baron  Wood  was  absent.] 

Garrow,  Baron.  It  would  be  of  most  mis- 
chievous consequence  if  this  declaration  could  not 
be  sustained.  In  the  practice  of  surgery  particu- 
lariy,  the  public  are  exposed  to  great  risks  from 
the  number  of  ignorant  persons  professing  a  know- 
ledge of  the  art,  without  the  least  pretensions  to 
the  necessary  qualifications,  and  they  often  inflict 
very  serious  injury  on  those  who  are  so  unfortu- 
nate as  to  &11  into  their  hands.  To  hold  the  con- 
trary, would  be  to  leave  such  persons  in  a  remedy- 
less  state.  In  cases  of  the  most  brutal  inattention 
and  neglect,  patients  would  be  precluded  fre- 
quently from  seeking  damages  by  course  of  law, 
if  it  were  necessary,  to  enable  them  to  recover, 
that  there  should  have  been  a  previous  retainer, 
(m  their  part,  of  the  person  professing  to  be  able 
lo  cure  them.  In  all  cases  of  surgeons  retained 
>jr  any  of  the  public  establishments,  it  would  hap- 
>eii  that  the  patient  would  be  without  redress,  for 
t  could  hardly  be  expected  that  the  governor  of 
m  infirmary  should  bring  an  action  against  the 
(iirgeon,  employed  by  them  to  attend  the  child 
if  poor  parents  who  may  have  suffered  from  his 
diligence  and  inattention ;  and  are  they  to  be 

VOL.  XI.  F  F  without 
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without  remedy  because  they  cannot  get  the  name^ 
of  the  500  persons  by  whom  the  surgeon  was  em- 
ployed, to  insert  in  their  declaration  ?  If  we  were 
to  hold  that  such  an  averment  were  necessary,  it 
would  be  holding  out  an  encouragement  to  neglect 
and  carelessness,  by  depriving  parties  of  all  re- 
medy, in  consequence  of  making  it  impossible 
that  a  declaration  should  be  so  framed  as  to  be 
free  from  the  objections  raised  by  this  demurrer. 


Per  curiam^    There  must  be 

Judgment  for  the  Plaintiff 

Bayly  asked  permission  to  be  allowed  to  with- 
draw the  demurrer  and  plead  the  general  issue,  bat 
the  Court  refused  it,  saying  that  it  could  not  in 
any  case  be  granted  after  argument. 


1823. 


Friday, 
ttd  November. 


Flindell  V.  Fairman. 


Where  a  pri-    Prjce  had  obtained  a  rule  calling  on  the  D^ 

soner  was  o 

charged  in  ex-  fendaut  to  shcw  causc  why  the  Judgment  BjA\^^ 
loMlMt^/of  ^^*  cause,  should  not  be  amended  by  altering  the 
1001. 5«.  in  con-  gum  of  105/.  to  lOO/.  Ss.  I  and  why  the  rule  whereby 

seqneDceofthe  '  * 

Bom  being       the  Defendant  was  committed  to  the  custody.of  tbe 

wroogty  stated  *^ 

in  the  judg- 

nent  roll,  and  the  mistake  being  preserred  in  the  sabseqnent  proceedfaigt,tiieCoi^* 
the  following  Tenn,  nanted  anile  to  shew  cause  why  the  judgment  roll  and  tmtM^ 
should  not  be  altered  according  to  the  facts  appearing  by  the  posfM  and  Master^!  sl^ 
tWy  which  role  they  made  absolute  on  cause  shewn,  upon  payment  of  the  cMlstf  w 
amrndnient,  without  the  costs  of  the  application. 

They,  at  the  same  time,  discharged,  with  co«/s,  a  rule  obtained^  on  the  groand  of  tp 
mistake,  f  jr  discharging  the  prisoner. 

warden 
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warden  of  the  Fleet,  should  not  also  be  atoended       l^^- 
by  a  cbrresponding  alteration.  iyindb!!i 


The  affidavit  on  which  the  application  was  made 
stated,  that  the  Plaintiff,  in  this  cause,  having  ob- 
tained a  verdict  for  26L  at  the  last  Spring  Assizes, 
final  judgment  was  s^ned  in  last  Easter  Term  for 
lOOil  5^^— the  costs  having  been  taxed  at  74/.  Ss. 
That  the  Defendant  having  surrendered  in  dis* 
charge  of  his  bail,  it  become  necessary  to  charge 
the  Defendant  in  execution  in  Trinity  Term  last — 
that  thfs  Clerk  who  entered  up  final  judgment,  en- 
tered it  up  by  mistake  for  lOOi.  5s. ;  and  that  the 
Clerk  who  made  out  the  writ  of  habeas  corpus  for 
bringing  up  the  Defendant,  to  be  charged  in  ex- 
eoution,  inserted  therein  the  sum  of  105/.  being 
misled  by  the  mistake  in  the  Judgment  'Roil}  that^ 
on  the  26th  of  June  last,  the  Defendant  was  brought 
up  to  be  charged  in  execution,  when  he  resisted 
the  motion,  by  Counsel,  on  the  ground  that  the 
damages  recovered  were  100/.  5s.  and  not  10.S/. ; 
but  the  Court  referring  to  the  Judgment  Roll  re- 
manded the  Defendant  charged  in  execution  for 
the  suni  of  105/. 

Tht  affidavit  further  stated  that  the  PlaintifPs 
Attorney,  having  discovered  the  mistake  in  the 
courheof  Ae  same  day^  he  lefl  with  the  Defendant, 
mt  the  Fleet  Prison,  notice  in  writing,  that  on  pajr^- 
flmltof  the  sum  of  100/.  5s.  the  deponent  was  ready 
to  give  him  a  discharge;  and  that  he  left  another 
notice  with  the  Warden  of  the  Fleet,  apprising  him 
that  the  Defendant  was  to  be  discharged  on  his 

F  F  2  paying 


V. 

Faiiuca!i« 
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1893.       paying  him  that  sum,  and  that  the  Defendant  was 
FiiNPUL     *^  ^®  considered  as  charged  in  execution  for  that 


V. 

Faibman. 


sum  only. 

A  rule  had  also  been  obtained  by  Sir  fVnu  Owen 
(founded  on  the  same  mistake),  requiring  the 
Plaintiff  to  shew  cause  why  the  Defendant  should 
not  be  discharged  out  of  custody  as  to  this  action, 
^*  he  having  been,  as  appears  by  the  Judgment 
Roll,  in  this  cause  wrongfully  charged  in  execu- 
tion ; ''  and  that  the  Plaintiff  should  produce,  on 
the  hearing  of  the  motion,  the  postea  with  the 
Master's  allocatur ^  shewing  the  amount  of  damages 
and  taxed  costs  in  the  action. 

The  rules  now  came  on  together  to  be  di^osedE 
of  at  once. 

Price^  for  the   Plaintifi;    submitted  that   tib^ 
amendment  was  practicable,  by  reference  to  tb» 
verdict  and  Master's  allocatur^  and  such  as  ough^ 
to  be  permitted,  for  that  it  could  work  no  injur~~^ 
or  injustice,  and  was  justified  by  precedent  *an  ^ 
authority — citing  Hardy  v.  Cathcart{a)^  where  tlBB>  ( 
Court  made  a  Rule  absolute,  after  argument,  (^n 
cause  shewn,  for  making  the  transcript  of  the  r^ 
cord  conforiitiable  with  the  record  of  a  judgmeiit 
altered  at  the  same  time,  and  by  the  same  rule,  in 
the  material  respect  of  remitting  the  dami^gei 
which  had  been  found  by  the  Jury  in  a  case  where 
they  were  not  justified  in  giving  damages*— and  b€ 

(fl)  1  Marsh,  180.  and  see  Tidd'a  Practice,  747. 

adverted 


MICHABLMAS  TERM,   S   GEO.  IV.  418 

adverted  to  Boirs  Abr.  Tit.  Amend,  passim.     If       1829. 
the  amendment  were  not  permitted,  on  the  other     p,^,K„j^^ 
hand/  he  urged  that  the  Plaintiff  would  lose  the     „    '^^ 
fixuts  of  a  regular  judgment  upon  a  verdict  ob- 
tained by  him  in  consequence  of  a  mere  clerical 
misprision. 

Sir  W.  Owen^  for  the  Defendant,  insisted  that 
this  application  could  not  be  granted,  for  that  it 
would  be  inconsistent  with  the  liberty  of  the  sub- 
ject to  make  the  Rule  absolute — and  that  it  might 
operate  to  deprive  the  Defendant  of  his  writ  of 
error,  and  raise  difficulties  in  his  case  in  many  re- 
spects. This  hardship  might  ensue:  if  a  Defendant 
were  (as  in  this  case)  charged  in  execution  on  the 
last  day  of  Trinity  Term,  a  mistake  of  this  nature 
would  have  the  effect  of  keeping  the  Defendant  in 
prison  during  the  whole  long  vacation,  which  might 
be  done  maliciously;  and  if  the  Plaintiff  were  allow- 
ed to  amend,  the  Defendant  would  be  deprived  of 
all  remedy  or  means  of  redress.  He  urged  that  the 
mistake  in  this  instance,  was  not  one  originating 
with  the  Court  or  any  of  its  officers,  but  that  it 
arose  from  the  mere  culpable  negligence  of  the 
Attorney. 

He  cited  the  cases  of  Baxter  v.  Pametty  and 
Topping  V.  Ryan(a)j  to  shew  that  what  was  asked 
by  one  rule  could  not  be  done,  and  that  the  other 
ought  to  be  made  absolute. 

(a)  1  Term  Rep.  927.  and  1  Tidd's  Practice,  371.  and/>a«ftw 
under  faone  head. 

In 
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1822.  In  reply,  it  was  urged  that  the  fects  stated  iii 

^!^^[^^^^     the  affidavits,  furnished  an  answer  to  the  arguments 

FaiuIian      pressed  in  shewing  cause  against  the  PlaintiflT's 

rule,  and  if  so,  that  being  made  absolute  would 

dispose  of  that  which  had  been  obtained  by  the 

Defendant. 

Richards,  Lord  Chief  Baron.  This  really  seems 
to  me  to  be  r  very  clear  case  [stating  the  fkiets  and 
the  error  in  the  roll].  It  is  quite  clear  that  the 
sum  was  wrong ;  there  was  certainly  a  mistake  in 
the  amount,  and  such  a  plain  mistake  as  furnishes 
a  clear  ground  for  amending  the  Judgment  Roll, 
by  the  verdict  and  the  Master's  allocatur.  In  a 
case  of  this  sort  it  would,  indeed,  be  a  most  ex- 
traordinary thing  if  we  were  not  allowed  to  make 
such  an  amendment  as  that  proposed.  I  am  clearly 
of  opinion  that  we  have  a  discretionary  power  to 
permit  the  alteration  required  to  be  made,  and 
under  these  circumstances,  this  is  unquestionably 
a  proper  occasion  for  the  exercise  of  it.  The  De- 
fendant had  full  notice  that  the  sum  for  which  he 
was  charged  in  execution  was  a  mistake,  and  he 
was  apprized  in  the  course  of  the  same  day,  and 
as  soon  as  it  was  discovered,  that  he  would  be  li- 
berated immediately,  on  payment  of  the  true  sum 
for  which  he  was  actually  liable;  notice  was  also 
given  to  the  Warden  of  the  Fleet  Prison,  that  the 
Defendant  was  to  be  detained  for  that  sum  only, 
and  authority  was  given  to  discharge  him  on  pay- 
ing it  Nothing  could  be  mere  proper  than  the 
conduct  of  Mr.  Darke  throughout,  who  did  all  he 

could 


FUNDELL 
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Fairman. 
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could  to  correct  the  error,  and  as  promptly  as  pos*       1®^- 
Bible. 

The  opposition  which  has  been  made  to  this  ap- 
plication rests  on  no  reasonable  grounds  whatever, 

« 

and  I  consider  it  very  improper.  For  that  reason, 
although,  in  general,  the  Court  would  give  the 
Defendant  the  costs  of  such  a  motion,  I  have  no 
ioclination  to  do  so  in  this  particular  case. 

As  to  the  application  which  has  b^en  made 
fi>r  discharging  the  Defendant  altogether,  on  the 
ground  of  this  mistake,  it  is  quite  impossible  to 
entertain  it  for  an  instant;  there  is  no  8or(  of 
foundation  for  it.  If  we  should  not  have  allowed 
the  amendment,  we  could  not  have  granted  it;  but 
having  permitted  the  roU  to  be  altered,  it  will  im- 
mediately be  corrected,  and  all  will  then  be  right, 
and  the  committitur  must  also,  of  course,  be  al- 
tered to  correspond  with  the  record. 

The  rule  for  amending  the  roll  must  be  made 
absolute^  and  that  for  the  discharge  of  the  Defend- 
ant must  be  discharged. 

Gbaham,  Baron,  The  whole  argument  in  this 
case,  on  one  side,  proceeds  on  an  insisting  upon  an 
adherence  to  technicalities  in  manifest  defiance  of 
common  sense.    [His  Lordship  stated  the  circum- 

stances.^ 

The  first  question  is,  whether  the  Court  will 
eorrect  so  palpable  an  error  on  the  roll,  arising 

clearly 
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lft22. 


Pun  DELL 
Fair  MAN. 
GrdbiiNy  B. 


clearly  from  mere  mistake  ?     If  we  had  not  the 
power  to  do  so,  we  should  be  without  the  means 
of  doing  justice  to  the  suitors.     On  the  objection 
which  has  been  made,  that,  if  these  amendments 
correcting  the  Records,  can  be  allowed  at  all,  it 
can  only  be  done  during  the  term  in  which  the 
Roll  is  made  up,  that  is  not  supported  by  the  au- 
thority of  any  case,  or  on  any  principle  of  practice ; 
nor  can  I  see  any  reason  why  there  should  be  any 
such  limitation  or  restriction  of  the  power  of  the 
Court.     All  the  former  proceedings  in  this  case 
are  correct  down  to  the  postea  and  even  to  the 
Judgment  Roll.  We  clearly,  then,  have  the  means 
of  correcting  this  mistake  by  the  documents  from 
which  the  roll  is  made  up.    The  amendment  of 
the  rule  for  committing  the  Defendiint  will  follow 
of  course,  as  a  necessary  consequence.  If,  indeed, 
there  were  any  gross  error  which  had  had  the  ef* 
&ct  of  drawing  the  party  into  any  difficulty,  by 
misleading  him,  or  producing  an  injury  of  any  sort 
to  him,  I  should  have  considered  that  there  might 
then  have  been  some  ground  for  opposing  this  mo- 
tion. The  rule  that  a  Defendant  must  be  charged 
in  execution  within  two  terms,  is  an  useful  rule, 
and  founded  on  the  case  with  which  the  Court 
guards  the  liberty  and  ease  of  the  subject,  but  it 
has  no  application  in  this  case  which  can  afford 
any  argument  against  our  amending  our  Record* 
This  accidental  error  [stating  it]  has  not  worked, 
nor  could  it,  afler  the  course  which  has  been  pur* 
sued,  have  worked  any  injury,  and  there  is  nothing 
in  the  reasons  which  have  been  ui^ed,  why  we 
should  not  make  the  amendment  to  correct  the 

mistake. 
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mistake,  particularly  where,  as  in  this  case,  every 
possible  precautioD  has  been  properly  taken  to 
prevent  any  injurious  consequence  arising  from  it 
[His  Lordship  stated  the  circumstance  of  the  no- 
tices having  been  given,  and  the  measures  pursued 
by  the  Plaintiff's  Clerk  in  Court.3  J  am  therefore 
of  opinion,  that  the  rule  obtained  by  the  Plaintiff 
should  be  made  absolute,  but  that  it  must  be  on 
payment  of  costs,  because  the  amendment  ought 
to  be  made  at  the  expense  of  the  party  whose  act 
occasioned  it ;  and  that  the  rule  obtained  by  the 
Defendant  must  be  discharged  with  costs. 


FUMDELL 

Fairmak. 
Gro/bam^B. 


Wood,  Baron.  I  am  of  the  same  opinion.  I  do 
not  consider  that  the  liberty  of  the  subject  can  be 
in  the  least  affected  by  our  doing  what  the  Plain- 
tiff requires  of  us  in  this  case.  [His  Lorddiip 
stated  the  circumstances  and  the  mistake.  We 
find  .the  postea  recording  the  verdict  correctly,  and 
the  costs  have  been  taxed  by  the  proper  officer 
amounting  together  to  100/.  5s.  and  to  that  sum 
there  is  no  doubt  that  the  Defendant  is  liable.  In 
entering  up  final  judgment,  however,  the  Plain- 
tiff's Clerk,  in  Court,  it  seems,  made  this  mistake 
[stating  it].  To  correct  that  mistake,  this  appli- 
cation is  now  made  to  amend  the  record;  and 
how?  By  making  the  sum,  with  which  the  De- 
fendant is  charged  less  in  amount ;  an  application 
in  fiivour  of  the  Defendant,  to  enable  him  to  ob- 
tain, his  discharge  on  payment  of  a  smaller  sum. 
That  it  is  which  is  called  a  proceeding  directed 

against  the  liberty  of  the  subject.     Had  the  appli- 
cation 
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1839.  cation  been  to  amend,  by  so  altering  the  record 
^^^^^f^  as  to  charge  the  Defendant  with  a  larger  stim,  that 
Fa  "'  AN  indeed,  would  have  been,  I  think,  a  very  great  in- 
fHngement  on  the  liberty  c£  the  subject.  All  that 
the  Court  are  asked  to  do  by  this  motion,  on  the 
part  of  the  PlaintiJST,  and  all  they  mean  to  do,  is  to 
correct  the  error  which  is  shewn  to  have  been 
made  on  the  face  of  their  Record,  and  that  they 
have  clearly  a  right  to  do,  where,  as  in  this  case, 
it  is  an  amendment  which  operates  in  favor  of  the 
Defendant. 

It  has  been  said,  that  the  Defendant  was  neces- 
sarily asked  if  he  could  pay  105/.,  and  on  his  say- 
ing he  could  not,  he  stands  committed.     That  i8» 
because  this  Court  retains  the  old  usage  of  hav- 
ing the  Defendant  brought  up  to  the  bar  to  be 
charged  in  execution,  a  practice  which  no  longer 
prevails  in  the  other  courts ;  and  upon  that  it  was 
urged  that  he  might  have  been  able  to  pay  100/.  5i. 
although  he  could  not  pay  the  larger  sum.    Now 
that  is  not  very  likely ;  but  in  this  case  any  injury 
which  might  have  arisen  in  the  result,  if  that  were 
the  fact,  was   prevented  by  the  conduct  of  the 
Plaintiff's  Clerk  in  Court ;  for  as  soon  as  the  mis- 
take was  discovered,  he  adopted  every  means  to 
obviate  all  inconvenience  on  that  score  by  thefuU 
notice  which  he  gave  on  the  same  day.    Under 
these  circumstances  I  fully  concur  with  the  Court; 
and  indeed,  in  any  case  I  should  think  that  it 
would  be  a  strange  thing  if  we  could  not  correct, 

by  the  previous  proceedings,  a  manifest  error  o& 

tbe 
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the  record,  and  particularly  where  the  effect  of  i%    ^  1839. 
tft  in  favor  and  ease  of  the  Defendant,  and  not  in 
my  respect  to  his  pi*ejudice  or  disadvantage. 

Garrow,  Baron. — There  was  no  portion,  of  any 
lalf  hour  during  which  this  Defendant  has  been 
n  prison,  when  he  was  not  liable  to  be  charged 
pnth  the  sum  of  100/.  55.,  to  insert  which,  in  the 
place  of  a  sum  of  105/.,  it  is  now  sought  to  amend 
this  record.  On  an  application  by  summons,  a 
Fudge  would  have  immediately  ordered  the  mis- 
take to  be  corrected  agreeably  to  the  fact,  and,  on 
t<mdering  the  money  actually  due,  that  the  De- 
fendant should  be  discharged.  In  this  case  the 
|>arty  Plaintiff  had  himself  rendered  such  an  appli- 
»tion  unnecessary,  by  voluntarily  offering  to  dis- 
charge the  Debtor  on  the  same  terms. — [|Ha\ing 
stated  the  facts.]  The  Defendant,  from  what  ap- 
pears, remained  in  prison  by  his  own  choice,  for 
it  is  clear  that  he  might  have  come  out  at  any 
moment,  on  paying  what  he  was  undoubtedly 
liable  to  pay.  Had  this  Defendant  been  mali- 
ciously charged  in  execution  for  a  larger  sum  than 
was  really  due,  he  would  have  had  ample  satisfac- 
tion in  the  large  damages  which  a  jury  would  have 
^ven  him  for  the  injury  which  he  had  sustained. 
In  this  case  there  is  no  pretence  for  attributing 
any  improper  motive  to  the  parties  concerned  in 
any  part  of  this  proceeding.  The  mistake  is  vi- 
iibly  a  mere  clerical  error,  and  arose  clearly  from 
an  abcidental  sh'p.  I  am  of  opinion,  therefore, 
that  the  Plaintiff  ought  to  have  leave  to  amend  on 

payment 
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1839.       payment  of  the  costs  of  the  amendment ;  and  that 
pj^^^     on  those  terms  the  first  Rule  must  be  made  abso- 
«•         lute.     The  other  Rule,  for  discharging  the  De- 
fendant out  of  custody,  must  be  discharged,  and, 
I  am  of  opinion,  with  costs. 


On  the  question  of  the  costs  of  either  Rule,  the 
Court,  on  deliberation,  after  some  discussion  (du* 
ring  which  the  Plaintiff's  Clerk  in  Court  consented 
to  concede  the  matter  in  &vor  of  the  Defendant, 
as  to  the  Rule  for  altering  the  Judgment  Roll), 
in  consideration  of  the  precedent,  and  to  mark 
their  sense  of  the  opposition  to  the  application, 
and  the  attempt  to  take  an  unfair  advantage  of  the 
mistake,  by  procuring  the  Defendant's  discharge, 
ordered  the 

First  Rule  to  be  made  absolute,  on  pay- 
ing the  Costs  of  the  Amendment, 
without  Costs  in  respect  of  the  Mo- 
tion :  and  the 

Second  Rule  to  be  discharged,  with 
Costs. 


MoRRfiLL 
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MORRELL  V.  GrEOSOK.  ^Q^ 


Gregson  v.  Morrell,  and  Dean  and  Chapter  of 

Christ  Church*.  ^A. 

The  occupiers,  defendants  in  original  cause,  and  TheappUca. 
>laintifis  in  cross  cause,  having  succeeded  upon  an  of  Equity  by 
Bsue  in  establishing  the  moduses  they  set  up,  now  esubiuh  mo- 
ipplied  to  the  Court  for  the  costs  of  the  cross  bill,  a  bin  to  over* 

torn  them 
being  matter 

Martin  BXid  Pemberton  for  the  occupiers,  sub-  (inE!^?ity)are 
aitted  that  as  the  original  lessee  had  filed  a  bill  ^noteven^ 
o  overturn  moduses  which  had  been  found  before  das^J^^e!!taI 
prohibition  in  time  of  Jac.  1.  and  as  the  De^inand  the^^^^f*^ 
^pter  had  an  estate  of  inheritance  in  the  tithes  ^^7^e 
B  lay  impropriators : — distinguishing  this  from  a  JJrS^  ki  the 
ase  where  Ecclesiastical  Rectors  were  Plaintifls,  ^'^•■• 
yho  have  only  a  life  interest — ^they  were  entitled  to 
he  costs;  but  they  were  refused  by 

The  Lord  Chief  Barorij  who  said,  that  the  ap- 
plication to  a  Court  of  Equity  to  establish  moduses, 
»r  customs,  was  an  application  for  favour;  and 
hat  costs  had  never  been  allowed  in  any  case  upon 
uch  an  application,  the  original  bill  must  be  dis- 
dissed  with  costs :  as  to  the  cross  bill,  the  Plain- 
[fk  are  entitled  to  their  costs  at  law,  and  the 
Qoduses  must  be  established  without  costs  (a). 

(a)  See  Clifton  v.  Orchard,  I  Atk.  610.  and  2  Gwill.  746. 

*  Ex  Relatione. 


REGULA 


CASBd  IN  THft  fixCHb^dUBAy 


1893. 


REGULA  GENERALIS. 


Michaelmas  Term. 

3  Geo.  IV. 
In  THfi  Exchequer. 


\,^\^    INrOTICE  is  given,  that  from  and  after  the  first 

I^sSi  ^^y  ^^  ^^^^  Term,  the  Evening  attendabce  of  » 
Judge  of  this  Court,  in  Chambers,  in  Term  time^ 
will  be  discontinued :  and  in  all  future  Terms,  the 
attendance  will  be  every  day  at  half  an  hour  after 
three  o'clock  in  the  afternoon. 


REGULA  GENERALIS. 


Michaelmas  Tebm. 

B  Geo.  IV. 
In  THjB  Exchequer* 


TOprevent  unnecessary  expense  toPlaintiffi  saing 

?^ii.^K     in  this  Court,  in  case  of  notice  given  by  Prisooers 

of  their  intention  to  apply  for  their  discharge  under 

any  act  made  for  the  relief  of  Insolvent  Debtors* 

It 
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It  is  oRDEREii,  that  after  such  notice  given  to  any 
Plaintiff,  no  Prisoner  shall  be  superseded  or  dis- 
charged out  of  custody  at  the  suit  of  such  Plains- 
tiff,  by  reason  of  such  Plaintifi^'  forbearing  to  pro« 
ceed  against  him  according  to  the  rules  and  prac- 
tice of  this  Court,  from  the  time  of  such  notice 
given,  until  some  rule  or  order  shall  be  made  in 
the  cause  in  that  behalf  by  this  Court  or  one  of 
the  Judges  thereof. 

And  it  is  further  ordered,  that  a  copy  of  this 
rule  shall  be  hung  up  in  the  Fleet  Prison,  in  the 
place  where  rules  of  this  Court  are  usually  hung. 

By  the  Court. 


4^t 

1823. 


\6tk  iVw. 


Tuenlay^ 


Abraham  and  Another,  Assignees  of  Jacobs,  a         1893. 
Bankrupt,  v.  George  and  Another,  Sheriff  of 

BristoU 

The    Declaration    in  this  case  was    in    smfe-    BmUtrupieg. 
bitatus  assumpsit  for  money  had   and   received,  jJ^^uSS'fo?' 

I^y  money  hid 
^  and  received, 
broaicbt  bj  a  petitioning  creditor  and  another  assignee  of  a  Bankrupt  against  a  Sheriff, 
for  the  amount  of  money  levied  by  fieri  faeUu  on  tlie  Bankropt's  estate — where  the  proof 
of  the  petitioning  creditor's  debt  was  merely  the  simj^le  primd  facie  evidence  of  the  ac- 
ceptance of  a  bill  of  excliange  by  ihe  Bankrupt  before  the  Bankruptcy,  unfortified  li^ 
any  proof  of  consideration  (there  having  been  a  notice  given  that  the  Plaintiff  would 
be  required  to  prove  the  consideration),  and  where  the  parties  were  connected  by  rela- 
tionship, and  did  not  appear  to  be  connected  in  business ;  and  whi*re  there  were  cir- 
enmatancef  of  suspicion  surrounding  the  transaction  [for  tbe  nature  and  extent  of  whidi 
tee  the  case]— it  was  held  ro  be  a  question  for  the  Jury  on  the  whole  matter  to  pronounce 
the  debt  colluiiivc  or  bond  fide^  notwithstanding  no  direct  evidence  was  given  or  offered 
te  imptach  the  acceptance  :  and  on  this  principle — where  there  are  circumstances  of  sus- 
picion, and  the  Plaintiff  has  notice  that  he  will  be  required  to  prove  consideration, 
aJibougb,  generally,  the  Plaintiff  is  not  under  any  necessity  to  prove  the  consideration 
mileu  it  be  impeached,  yet,  in  a  case  where  the  Jury  have  a  right  to  require,  from  tbe 
aspect  of  the  wnole  transaction^  something  to  corroborate  the  primd  facie  case  of  proof  of 

hand- 
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1829. 


Abraham 

mnd  anotlier 

«• 

Oborgb 

uid  aDothcr. 


by  the  Defendants,  to  the  use  of  the 
assignees,  to  recover  S52L  Is.  the  amount  of  a  levy 
made  under  an  execution  sued  out  on  the  Slst  of 
June  1820,  at  the  suit  of  John  Naylor,  a  judg- 
ment-creditor of  the  Bankrupt  who  had  indem- 
nified the  sheriff.  The  Defendants  pleaded  the 
general  issue. 


Thecause  wastriedbeforeMr.  Justice  BubrouoHi 
at  the  last  Assizes  for  the  city  of  Bristol^  when 
the  Jury  found  a  verdict  for  the  Defendants. 


Pelk  Serjeant,  on  the  second  day  of  Term 
applied  for  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  that  the  verdict 
was  against  the  evidence,  which  was  in  fiivour  of 
the  Defendants  in  the  cause  on  every  point,  but 
particularly  in  respect  of  its  having  been  proved 
(as  he  stated)  that  the  judgment  creditor  had  full 

writing  to  the  acceptance,  if  the  Plaintiff  cboofte  so  to  haiard  hit  iuccms  aa'to  rat  itb 
caae  tkere,  he  must  abide  the  result :  and  the  Jury  may  decide  against  the  dociBMt, 
because  the  suspicion  alone  leaves  the  question  of  fact  open  to  them. 

A  letter*  written  by  the  solicitor  of  a  trader  to  the  solicitor  of  a  judgment  creAtsr 
[for  the  exact  terms  of  which  see  the  case],  reouiring  the  creditor  to  delay  his  exeo* 
tion  which  he  wonld  be  entitled  to  sue  out  in  a  tew  days,  giving  at  the  reason  of  the  s^ 
plication,  lest  he  should  so  involve  the  debtor  as  to  render  him  unable  hnmedlatdy  I* 
satisfy  his  engagements,  and  proposing  to  pav  the  debt  by  instalments,  as  the  only  wiv^ 
of  enablina;  the  creditor  to  realise  the  whole  amount  of  his  demand;  held,  not  ts.ke 
such  a  sufficient  notice  of  the  insolvency  of  the  trader,  as  to  preclude  the  creditor  fDavr 
the  49th  of  Geo,  III.  ch.  131.  from  levying  under  his  execution,  as  having  been  bros^ 
by  such  notice  within  the  terms  of  the  proviso  of  that  statute  to  be  found  in  the  sectad 
aection,  by  6xing  him  with  previous  knowledge  of  the  Bankrupt's  insolvency. 

For  minor  points  of  evidence  held  to  have  been  properly  left  to  the  Jury,  see  the  kined 
Judge's  report,  imd  the  judgment  in  the  case. 

A  Rnle  for  a  new  triaU  granted  on  the  grounds  of  the  objections  made  on  all  thcM 
points,  was  discharged  on  argument,  notwithstanding  tlic  learned  Judge  who  tried  the 
cause,  reported,  that  he  considered  the  verdict,  in  respect  of  the  debt  attempted  ts  b< 
proved  by  proof  of  the  acceptance  of  the  bill  of  exchange,  to  be  against  the  eridtfce 
which  had  been  laid  before  the  Jury. 

*  That  letter  lo  produced  fai  flivldflnoe  had  been  pnKUTCdf  InoamequenceofthaJadgnMntacdltarlitivk^ 
the  occasion  of  being  examined  before  the  Commiaaioncn  nf  Bankrupt,  been  taiternMotedbi'thcaiMlfP* 
fact,  lince  a  fonner  trial  had  between  the  tame  parties,  fix  the  tame  cause  of  action.  Tht  Omirt  *i— fef^ 
piobttad  such  a  mode  of  acquMns  erUence,  as  oeing  an  abuse  of  the  proper  ot{)eet  of  Bankrupt  ciwihiitw^ 

and 
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ind  complete  knowledge  of  the  insolvehcy  of  the       I^S^ 
Bankrupt  before  the  time  when  the  execution  was    ABRAsIit 
levied,  so  as  to  come  within  the  second  section  of  "*  •«>*« 
2hapterl2l.  of  49  Geo.  III.(fl)  That(it  was  submit.  ^S^SiSSw. 
ted)  had  been  proved  by  the  production  of  a  letter 
vhich  is  set  out  in  a  subsequent  part  of  the  case, 
vhich,  it  was  insisted,  gave  sufficient  notice  (1  M. 
k  S.  351.).  And  he  stated  that  the  verdict  had  not, 
for  that  reason,  had  the  sanction  of  the  favourable 
Dpinion  of  the  learned  judge  who  tried  the  cause. 

Mr.  Baron  Garrow  now  read  the  report,  which 
stated,  that  it  had  been  proved  on  the  part  of  the 
Plainti£&y  that  a  Commission  of  Bankrupt  dated 
2Sd^ayl821,  sigBinst  Isaac  Jacobs  of  Bristol,  Glass 
Manu&cturer,  was  produced,  wherein  the  Plaintiff 
Abraham  was  the  petitioning  creditor ; — that  a  wit^ 
aess  (^Harris)  who  bad  been  clerk  to  the  Bankrupt^ 
Jacobs^  for  18  years  down  to  the  24th  June  1820, 
proved  that  the  Bankrupt  was  a  Glass  Maker  till  the 
latter  end  of  June  1819}  and  that  he  kept  his  ware- 

(tf)  Sec.  8. — ^Enacting  ''  that  all  executioni  and  attachments 
igdnst  the  knds  and  tenements  or  goods^  and  chattek  of  the 
Bwknipf,  hcmd  fide  executed  or  le? ied  more  than  two  calendar 
Baootht  before  the  date  and  issuing  of  such  Commission,  shall  be 
valid  and  e£^tual,  notwithstanding  any  prior  act  of  Bankruptcy 
committed  by  such  Bankrupt  in  like  manner  as  if  no  such  prior 
aet  of  Bankruptcy  had  been  committed ;  provided  the  person,  at 
whoie  iBit  such  execution  or  attachment  shall  have  iwud,  bi;d 
00^  at.  tbe  time  of  issuing  or  levying  the  same,  any  notice  of 
uy  prior  act  of  Bankruptcy  by  such  Bankrupt  committed^  or 
ikat  he  woM  imohcnt,  or  had  stopped  payment :"  (providing  that 
the  issuing  of  a  Commission,  although  afterwards  superseded,  shall 
be  deemed  such  notice,  if  an  act  of  Bankruptcy  have  been 
icliiaUy  committed). 

YOL.  Xf •  o  o  house 


426  CASES  IN   THB  EXCHEQUER, 

IW^  house  In  his  possession  till  June  1 820-  He  then 
Abraham  proved  the  Bankrupt's  acceptance  to  a  bill  of  ex- 
»d  another  change,  drawn  on  him,  by  the  Plaintiff,  the  petition- 
^^£er.  ^°g  creditor,  for  9151  dated  the  28th  of  Februarjf 
1820,  and  payable  six  months  after  date.  The  same 
witness  proved,  that  for  the  last  year  that  he  lived 
with  Jacobs  to  the  latter  end  of  1819,  he  stopped 
his  manufactory,  and  discharged  all  his  men,  in 
consequence,  as  the  witness  believed,  of  his  em- 
barrassments, which  had  arisen  from  having  en- 
gaged in  building  at  Jf^eston-super'mare  ; — that 
Ivy^  a  creditor  of  the  Bankrupt,  having  called  re- 
peatedly before,  called  on  the  16th  of  June  1820, 
when  Jacobs  was  at  home ;  but  he  having  given  the 
witness  directions  not  to  pay  any  more  monqr^ 
and  to  deny  him,  he  did  so,  when  Ivy  called, 
which  was  in  an  hour  or  two  after  he  had  received 
such  instructions  from  Jacobs  ;— that  CanmngUmj 
a  Collector  of  Taxes,  had  also  frequently  called 
for  payment  of  SO/,  due  for  Taxes,  for  which  he 
had  threatened  to  levy,  and  that  he  (witness)  de* 
nied  Jacobs  being  at  home  to  him  also ;  because 
the  witness  having  told  Jacobs  on  the  84th  or  25tb 
of  June  that  Cannington  had  called,  he  ordered  the 
witness  to  shut  the  door,  and  say  that  he  {Jitcois) 
was  not  at  home,  which  the  witness  did.  Harn$ 
stated  also,  that  the  Bankrupt's  warehouse  had  been 
kept  open  to  sell  the  goods  previously  made,  and 
for  executing  orders.  The  witness  ftirther  stated 
that  Cannington  had  been  immediately  afterwards 
paid, /ocoAs  observing  on  that  occasion,  that  be 
must  be  paid,  because  the  money  was  due  6^ 

taxes  \  and  that  Ivy  was  also  afterwards  paid. 

■     After 
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After  certain  formal  parts  of  the  PlaintiflPs  case       ^S**- 
had  been  proved,  it  appeared  tliat  the  examina^    abra^ 
lion  of  Naylor  (the  Judgment  Creditor,  at  whose    "^  "jf  *•' 
suit  the  execution   had  been  executed)  before    JJ^^^, 
the  Commissioners  of  Bankrupt  who  sat  on  Ja» 
cdb^s  commission,  was  read,  to  shew  that  Nayhr 
knew^  before  his  execution  was  issued,  that  Jacobs 
was  insolvent.    That  piece  of  evidence  consisted 
partly  of  a  letter  written  by  Bevan  and  Britton^ 
the  attomies  of  JacobSf  and  addressed  to  Mr.  Far" 
refif  the  attorney  for  the  Creditor,  who  had  then 
obtained  a  verdict  as  the  holder  of  a  bill  of  ex- 
change accepted  by  Jacobs^  proposing  terms  of 
accommodation,  and  requiring  time,  on  the  part 
ct  Jiwobs.    As  very  much  of  the  case,  indeed  the 
whole  of  a  principal  point  raised  in  the  discussion, 
tamed  on  the  effect  of  that  letter,  it  becomes  ne- 
cessary that  the  whole  should  be  set  out.    It  was 
in  these  words : 

"  Jacobs  against  Natlor.*' 
«•  ant, 

**  The  Defendant  for  whom  we  are  con« 
cemed,  has  instructed  us  to  address  you  on  the 
subject  of  this  action.  The  bill,  on  which  you 
have  obtained  judgment,  was,  with  several  others, 
obtained  firom  our  client^  a  Mr.  Thomas  Jarman^ 
late  solicitor  of  this  city,  of  whose  bankruptcy  we 
presume  you  are  well  aware,  and  no  consideration 
or  value  was  ever  received  by  Mr.  Jacobs  in  re- 
turn^— Thejailure  of  Mr.  Jarman  Juis  considerabbf 
mooloed  cur  client  for  the  present^  and  renders  him 
muMe  immediate^  to  satisfy  his  engagements.    Un« 

G  G  2  der 
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Abraham 
•BdaiiotlMr 

Omotutm 
and  anotlitr. 


der  these  circomstatices  the  levy  of  an  execafbn 
will  be  attended  with  most  ruinous  efiects  both. to 
Mr.  Jacobs  and  the  interests  of  your  client.  Mr* 
Jacobs  is,  however,  desirous  of  meeting  his  obliga- 
tions fully  and  fitirly,  provided  he  can  obtain  a  rea- 
sonable extension  of  time :  and  with  this  view  be 
proposes^  for  the  consideration  of  your  client^  an 
oflfor  which  under  all  circumstances  we  think  he 
would  do  well  to  accept.  It  is  to  give  you  his, 
Mr.  Jacobs,  notes  for  the  amount  of  debt  and 
costs,  payable  by  instalments  of  two,  threeii;  and 
four  months  after  tlie  date  thereof,  the  judgmmil 
still  remaining  as  a  security  to  your  client^  and 
the  bail  consenting  to  the  arrangement*  Should 
default  be  made  in  either  instalment,  the  whole  to 
become  demandable.  As  your  client  will  be  en* 
titled  to  his  execution  by  Friday  next,,  no  time  k 
to  be  lost  in  determining  on  the  course  whicb 
should  be  pursued,  and  we  cannot  but  recommend 
the  adoption  of  the  present  offer  as  the  only  means 
by  which  you  will  be  able  to  realise  the  whole 
amount  of  your  demand.  We  hope  to  haveytour 
client's  determination  on  the  subject  by  return  of 
post,  or  we  shall  consider  it  his  intention  to  rcfiiae 
all  compromise. 

«*  Your's,  &Ci 

^<  Bevan  and  BBmoir* 
**  Bristol,  20th  June.'' 
*^  To  George  Farren^  Esq.  Solicitor, 
**  Tfireadneedle  Street.'' 


On  the  part  of  the  Defendant,  the  report  stitei 
witnesses  were  called,  the  prinpipal  of  wiiMH  VM 

Camwiglo^* 


MIOHABLM A8  tEEll,  S  0«K  IV.  4S9 

Caimngim^  the  cdUector,  whose  evidence,  as  far       's^ 
as  it  went,  appeared  to  confirm  what  Harris  had 
stated. 

It  then  stated  that  the  Defendant's  C(mnsel  o& 
ftred  in  evidence  an  order  of  the  Vice-ChanceIlor» 
dated  the  ISth  of  Aprils  1821,  made  on  the  peti« 
tion  of  NayloTj  when  a  former  commission  was 
superseded;  and  also  another  order,  dated  10 
Ma^^  1831,  made  on  the  dismissal  of  a  petition  of 
appeal;  both  which  the  learned  Judge  reported 
that  he  had  rejected  as  inadmissible.  The  De» 
feodants  then  produced,  by  a  witness,  an  Office 
CSopy  of  an  affidavit  of  Joseph  Jacobs  (referring  to 
8  Gr.  4.  e.  81.  s.  70»  I'ut  no  part  of  it  was  read. 
The  same  witness  stated  that  he  was  present  at  the 
former  trial  of  this  cause,  and  heard  Harris  give 
his  testimony,  and  that  he  had  contradicted  him  in 
a  statement  made  now  by  HaniSj  that  he  had,  on 
that  occasion  (a),  communicated  to  the  Commis- 
sioners hb  denial  of  Jacobs  to  QmrtingiOfL 

Ttie  learned  Judge  added,  that  he  had  stated  the 
whole  of  the  evidence  on  both  sides  to  the  Jury, 
and  had  told  them  that  the  matters  for  their  con- 
sideration were  the  trading — ^the  petitioning  Cre- 
ditor's debt — the  act  of  bankruptcy — and,  lastly, 
whether,if  those  were  made  out  to  their  satisfaction, 
Nmfhr  knew,  before  issuing  his  execution,  that  Ja- 

(•)  UpoD  that  occasion  the  Plaintiff  set  up  another  debt« 
wbicb  he  failed  to  establish,  and  was  therefore  nonsuited.  It 
a|ipeared  on  that  trial  that  the  Plaintiff  was  a  relation  of  the 
btoknipt    That  is  noticed  in  the  judgment  in  tint  case. 

cobs 
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1893.  cobs  was  insolvent  or  had'  stopped  payment — diat 
2^2^  they  could  have  no  doubt  on  the  two  first  points; 
and  moUkt  _that  the  acceptance  of  the  bill,  without  other 
JJI^JJJJJ^  proof,  was  sufficient  evidence  for  their  considera- 
tion as  to  the  debt } — ^that  Harris  had  swokn  to 
the  denial  to  Ivy  and  Catmington^  and  that  Gm- 
mhgtan  had  confirmed  the  denial  to  him ;— that 
if  they  believed  that  the  trading,  the  petitioning 
Creditor's  debt,  and  an  act  of  bankruptey  had 
been  proved,  the  Piaintifi  would  be  entitled  to 
their  verdict  for  the  amount  of  the  levy,  if  they  had 
made  out  to  the  satisfaction  of  the  Jury,  that,  at  the 
time  of  the  levy,  Naylor  had  notice  of  the  insolvoi- 
cj  of  Jacobs; — ^that  that  depended  on  the  examina- 
tion of  Naylor  (before  the  Commissioners),  and  the 
letter  mentioned  in  it} — and  as  to  that  pcHUt  his 
Lordship  directed  the  Jury  that  the  examination 
mid  letter  contained  strong  proof  of  that  fact.  The 
Jury  found  for  the  Defendants, 

The  learned  Judge  concluded  his  report  hj 
stating,  that  as  the  Jury  had  no  evidence  before 
them,  on  the  part  of  the  Defendant,  to  oppose  the 
acceptance  of  the  bill  of  exchange  (a),  and  believing 
that  the  trading  and  act  of  bankruptoy  were  »- 
tisfactorily  proved,  his  Lordship  therefore  thought 
the  verdict  was  against  the  evidence  on  the  rest  of  the 
case. 

A  copy  of  the  letter  alluded  to  accompanied 
and  made  part  of  the  Report,  and  his  Lordship 

(a)  Notice  had  been  given  to  the  PlaiutiiT  that  he  wouU  be 
required  to  pnMre  die  consideration.  ' 

observed, 
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observed,  that  it  was  understood  that  both  the  de-       1®^ 
niab  to  /ly and  Carmington  had  preceded  the  levy.     ^^^^^^ 

•ad  another 
». 

Pefl;  Serjeant,  C.  F.  WUUamSj  E,  Lowes,  and  JJ^jJ^,^ 
Wilde,  shewed  cause.  They  submitted  that  the 
questions  in  the  case  were  questions  of  fact  de- 
pending on  the  balance  of  evidence,  and  therefore 
that  they  were  properly  left  to  the  Jury,  who  were 
the  fit  judges  of  the  whole  case;  and  that  there 
was  nothing  stated  in  the  report  of  the  evidence 
at  all  calculated  to  impeach  the  verdict  They 
complained  of  the  mode  in  which  the  evidence  of 
what  passed  before  the  Commissioners,  on  the  ex- 
amination of  the  bankrupts  since  the  former  trial, 
had  been  elicited  for  the  purpose  of  sustaining  the 
present  action. 

[They  were  about  to  read  affidavits  of  facts  con- 
nected with  this  part  of  the  case,  but  they  were 
withdrawn  on  an  objection  made  by  Gaseke  to 
their  admissibility.] 

They  contended  that  there  was  nothing  in  the 
Jetter  which  could  have  the  effect  of  fixing  the 
Defendant  with  a  knowledge  of  Jacobs*  insolvency : 
and  they  urged  strongly,  that,,  under  the  circum- 
stances, the  debt  was  not  sufficiently  proved  for 
the  purpose  of  sustaining  the  present  action,  with 
reference  to  the  object  for  which  it  was  attempted 
to  be  established. 

To  shew  that  the  doctrine  of  the  relation  of  the 
act  of  bankruptcy  had  been  considered  to  have 

been 
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ISSLj  ^^  carried  to  the  extreme  verge,  and  that  ttiiid 
been  judicially  lamented,  and  that  in  all  damsftsji^ 
ments  were  not  affected  by  it,  they  cited  the  Ian- 

•2  MttStf.  S"^®  ^^  ^^  Chief  JuBttce  of  the  Commoii  Fleas 
in  Coks  V*  Wright  (a)^  and  .concluding  by  vigtng^ 
that  as  the  granting  a  .new  trial  was  alwayadisev^ 
tionary  with  the  Court,  this  was  dearly  not  an  o& 
casion  in  which  they  should  interfere  to  distaih 
the  verdict,  which  manifestly  accorded  wiA  the 
justice  of  the  case. 

■  •  ■ 

Gaseke  and  Adamj  in  support  of  the  Rnle,  in- 
sisted that  the  verdict,  being  contrary  to  the  evi- 
dence in  the  cause,  and  against  die  opimon  of  the 
learned  Judge,  ought  to  be  set  aside.  Th&f  pa^ 
ticularly  relied  on  the  petitioning  xareditor!s  deh^ 
having  been  fidly  proved  according  to  the  usuti 
course  in  such  cases,  without  any  attempt  to  \xd^ 
peach  it  having  been  made,  which  destroyed  anjr 
effect  which  the  notice  to  the  Plaintiff  to  be  prs- 
pared  to  prove  it  might  have  had ;  and  urged  thit 
it  was  now  too  late  to  say  that  it  had  not  been  sii& 
fidently  or  satis&ctorily  ^tablished,  or  that  the 
Jury  had  not  so  considered  it ;  for  that  was  pn^ 
dsely  what,  in  truth,  they  ought  to  have  done ;  and 
their  not  having  done  so  was  one  of  the  grounds 
of  the  present  application  for  a  new  triaL 

But  they  insisted  chiefly  on  the  objection  fimnd* 
ed  on  the  statute  that  the  judgment  creditor  had 
prior  knowledge  of  the  insolvency  of  the  bank- 

(a)  4  TaUDt.  198. 

rupt; 


nytj  wA  th^  co|it#nd0d,  tbat  htfwfivef  th^  J[^' 
PJftiatiff'p  foeaqs  <^  proving  tl^at  laKV^laiJge  maQr  amIb^ 
iMiFe  been  obtaiiieidf  it  waa^  when  projdwcec|>  gpod  ^  ^^^^'^^ 
MNd  sufficient;  1^^  evidence  to  subBtantiate  tb?  aJ^"^^' 
6ct  wbicb  <^9id  9ot  be  r^c^stedt  wd  miut  be 
wtod  iftpon  both  by  the  Jury  beleir  wd  the  X^iirjb 
nb^f  ^  That  the  letter  wm  abundant  pipof  lof 
A*^  tbey  suboutted  could  npt  be  dpubted ;  9v4 
Aey  pited  and  relied  on  the  cgise  ofj^^  v^  Schof 
Md  (a)  (in  which  the  question  of  what  avouated 
to  sufficient  notice  to  infer  knowledge  pf  vmo^ 
ven(7,  wfaichy  it  :was  admitted,  wjas  something  di£i 
fiarent  from  bankruptcy  and  from  stopping  pay- 
I9ent»  was  discussed  at  great  length,  and  much 
pon^idered),  where  the  Judges  of  the  Coprt  of 
^ng's  Benph  were  unanimously  of  opinion  that  a 
SHnilar  letter  was  sufficient  for  that  purpose}  as  (in 
the  langjoage  of  Xiord  EUenboraugh^  m  that  case)  it 
**  jeqopbAtically  shewed  the  party  to  be  in  insplvent 
rircMynatances*%  which  his  Ix>rdship  explains  to 
ineanf  a  per9on  not  in  a  condition  to  pay  his  debts 
PA  the  ordinary  course,  as  persons  carrying  on  trade 
iisually  do.  They  therefore  submi^e^s  that  for 
these  reasons^  seconded  as  they  were  by  the  dis- 
appnobajbu)])  o£  the  Judge,  there  niust  be  ,a  new 

■ 
Richards,  Lord  Chief  Baron.    In  this  case  the 

jury  have  found  a  verdict  for  the  Defendant,  and 

it  is  clear  that  the  trial  was  matter  of  great  delibe- 

(a)  1  >Iaule  and  S^w-  S38. 

ration 


•adaaotber. 


4S4  CABS8  111  THX  MXCBtavntf' 

1833.  ration  on  the  part  of  the  judge,  the  counsd,  and 
abbabam  ^^  J^T*  I  cannot  feel  disposed  to  set  aside  the 
and  anodMr  yerdict  Under  these  circumstances,  where  the 
?^S£!L>  Bangle  question  is  merely  whether  the  jury  ham 
given  due  credit  to  the  witnesses?  The  three  points 
which  were  left  to  the  jury,  and  have  been  deter* 
mined  by  them,  do  not  appear  to  me  to  have  been 
improperly  decided :  on  the  contrary,  I  think  that 
they  would  have  done  wrong  if  they  had  found 
otherwise  than  they  have  done.  As  to  the  peti* 
tioning  creditor's  debt,  the  proof  of  it  was  attended 
with  many  circumstances  which  involved  it  in 
doubt  On  the  trial  of  the  first  action  (and  we 
may  in  this  case  as  it  comes  before  us  now,  under 
the  circumstances,  be  permitted  to  allude  to  wfait 
passed  then)  this  debt  was  not  attempted  to  be  set 
up ;  the  only  evidence  then  given  was  of  a  mort- 
gage debt.  Upon  this  last  occasion,  however,  the 
Plaintifi^,  it  seems,  amending  his  case  in  that  re* 
spect,  has  produced  this  acceptance,  but  under 
circumstances,  as  it  strikes  me,  which  make  it 
certainly  liable  to  very  great  suspicion,  and  i^  on 
the  former  trial,  there  had  been,  in  that  respect, 
any  surprise  on  the  counsel  engaged  in  the  causes 
that  surprise  could  not  have  extended  to  all  the 
parties  concerned  in  the  transactions  or  in  prepsr- 
ing  for  that  trial. 

The  next  point  made  is,  that  no  considention 
was  proved  to  have  been  paid  for  the  bill.  Notice 
had  been  given  that  the  consideration  would  be 
required  to  be  shewn.  The  Plaintiff  therefore  was 

prepared 
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prepared  to  expect  that  the  consideratioii  would  1^39. 
be  made  the  subject-matter  of  investigation)  and  2^|[)^^ 
that  the  proof  of  the  debt  would  be  resisted  on  "^  ^** 
that  ground.  The  Plaintifl^  however,  contented  Jj  MoSber 
himself  with  proving  the  hand- writing  of  the  ac«  Bidm4BfCA 
ceptance,  and,  from  the  connexion  subsisting  be* 
tween  the  parties  and  other  suspicious  circum« 
stances,  the  counsel  for  the  Defendant  were  satis- 
fied that  no  other  opposition  to  the  actual  exist- 
ence of  the  debt  was  necessary  than  the  negative 
effect  of  the  Plaintiff's  mode  of  proving  it,  which 
made  it,  under  the  circumstances,  a  proper  and 
fit  question  for  the  jury ;  and  being  so,  I  think 
they  would  not  have  found  rightiy  if  they  had  con- 
sidered that  the  Plaintiff  had  done  enough  in  this 
case  to  satisfy  the  onus  on  him,  he  not  having,  in  a 
case  which  seems  to  me  from  its  circumstances  to 
have  required  it,  at  all  attempted  to  justify  the 
demand  set  up  or  shew  an  actual  debt  to  be  really 
due. 

Then  it  was  objected  that  the  Act  of  Bankruptcy 
had  not  been  proved,  and,  if  the  testimony  of 
Harris  had  been  believed,  undoubtedly  that  objec- 
tion would  have  been  answered,  for  he  gave  evi- 
dence certainly  which,  if  true,  would  have  esta- 
blished that  fact.  But  that  was  a  question  entirely 
for  the  jury,  for  there  appears  to  have  been  some 
contradiction  in  the  evidence  on  that  part  of  the 
case  most  clearly,  but  if  the  jury  did  not  choose 
to  believe  the  Plaintiff's  witness,  there  was  an  end 
of  that;  and  they  clearly  did  not  chuse  to  believe 
him. 

The 
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IMS-  The  qciestidii  of  tke  Defendant's  having  had 

JUJJJ)^    notice  of  Jacoba'i  insolvency,  was  a  very  itiaterial 
***  ^*^    one,-  but  I  am  of  opinion  that  the  jury  did  right 
jnSlSoS^.  ^  pttttuag  the  construction  which  they  have  pot 
MiiUrii.rit  ^  ^^^  letter  given  in  evidence.    I  do  not,  at  pre- 
sent; think  it  necessary  to  make  any  obaervatioo 
on  the  mode  by  which  the  evidence  given  on  the 
bankrupt's  examination  was  obtained.    The  Com- 
missioner, it  seems,  did  put  to  the  bankrupt  on  lus 
examination  a  question,  certainly  the  answer  to 
Hrhicb  might  have  been  of  use  to  the  PlaintiA  in 
this  case,  if  it  had  gone  fiir  enough.    I  obnCesi, 
however,  that  I  do  not  entertain  much  respect  fbr 
that  sort  of  caution  which  introduces  into  proceed- 
ings under  commissions  any  matter  of  exammatioii 
which  is  not  in  some  degree  necessary.  Now,  wfafr 
ther  this  letter  was  or  was  not  such  a  notice  as 
brings  the  judgement  creditor's  execution  within 
the  statute,  and  that  will  depend  upon  the  terms 
of  the  Act    [His  Lordship  adverted  to  and  resd 
the  preamble.3    The  Act  then  provides  that  all 
executions  knd  attachments  against   estates  of 
bankrupts  bond^fide  executed  or  levied  more  than 
two  calendar  months  before  the  date  and  issuing 
of  jthe  commission  shall  be  valid  and  eflectoal, 
notwithstanding  any  prior  act  of  bankruptcf^ 
committed  by  such  bankrupt,  provided  the  per- 
son at  whose  suit  such  execution  or  attachment 
shall  have  issued  had  not  at  the  time  of  mBaB% 
or  levying  the  same  any  notice  of  any  prior  &i 
iff  bankruptcy  by  such  bankrupt  committedt  (^ 
that  he  wis  insolvent  or  had  stopped  pag0BA 

I  cannot  consider  the  term  insolvent  as  med 

in 
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in  that  part  of  the  statute  connected  aa  it  is       l^tt* 

with  bankruptcy  and  stopping  payment^  to  be    2|[2^]^ 

used  there  in  its  common   acceptation,  but  as   Mooter 

meaning  an  insolvency  of  so  decided  and  unequt-^   JSaI^ISLw, 

vocal  a  character  as  to  be  immediately  followed  by 

bankruptcy  or  stopping  payment  as  a  necessary 

and  inevitable  consequence.    Being  of  that  opi* 

nion  as  to  the  meaning  of  this  term  so  found  bc'^ 

tween  the  two  others^  I  cannot  consider  that  there  is 

any  thing  in  this  letter  affording  notice,  either  ex* 

press  or  constructivelyy  of  such  an  inadvency  as  it 

contemplated  in  this  Act  of  Parliament     [His 

Lordship  read  (he  letter.3    There  is  not  the  hiost 

remote  hint  of  an  actual  insolvency  in  any  part  of  ih 

It  is  no  more  than  if  I  should  say  to  any  pressing 

creditor,  '*  I  am,  as  you  well  know,  worth  100,000/i 

but  I  am  nevertheless  quite  unable  to  pay  you  now 

the  SOOOL  which  I  owe  you'%  and  should  require 

him  to  give  me  time  till  some  given  event  should 

put  me  in  possession  of  so  much  money.    Would 

that  be  a  declaration  of  my  insolvency  ?   I  think  it 

would  be  nothing  like  it.    This  letter  seems  to  me 

t6.be  very  little  distinguishable,  and  clearly  not  to 

he  within  the  Act;  because,  as  I  have  already  said, 

wiieti  I  find  those  three  words  used  concurrently  in 

the  statute,  I  cannot  bring  myself  to  construe  the 

insolvency  there  mentioned  and  as  there  uaed»  as 

meabing  any  thing  short  of  an  utter  impossibility 

OQ  the  part  of  the  debtor  to  pay  his  debts  ge« 

aerally. 

Graham,  Baron.   There  is  no  point  in  the  case 
whidi  presents  any  difficulty  at  all  to  my  i»ind  or 

creates 
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creates  any  anxiety  except  the  last,  which  raises  s 
question  on  the  efiect  and  operation  of  the  letter 
written  to  the  solicitor  of  the  judgment  creditor 
by  the  solicitor  of  the  bankrupt.  With  the  greatest 
respect  for  the  very  high  authority  of  the  names 
whose  judgements  have  been  cited  in  the  case  re- 
ferred to  of  Baylejf  v.  Schqfield,  the  notion  of  in- 
solvency  which  those  learned  judges  appear  to  have 
entertained  with  reference  to  the  &cts  of  that  case 
does  seem  to  me  to.be  much  too  loose  and  general 
to  be  applied  to  the  term  with  reference  to  the  ob- 
ject of  this  statute.  Allowing  the  &cts  stated  in 
the  letter  to  amount  to  what  might  afford  a  crite* 
rion  for  judging  of  a  probable  approach  to  insolv- 
ency in  certain  events,  it  would  still  be  a  very  di& 
ferent  state  from  that  which  appears  to  have  been 
contemplated  by  the  legislature  as  meant  to  come 
within  the  proposition  in  the  statute. 


I  will  also  say  nothing  more  on  the  subject 
of  the  mode  by  which  this  evidence  was  got 
at,  than  that  if  it  had  not  been  for  the  ac- 
cident of  Naylor  having  been  pressed  in  his 
examination  before  the  commissioners  betwem 
the  first  and  second  trial,  there  would  have  been 
no  possible  means  by  which  this  piece  of  evi- 
dence could  have  been  introduced  into  the  cause, 
for  the  mouths  of  the  attomejrs  would  have  been 
closed  on  the  score  of  confidence.  But»  admit- 
ting it  to  be  proper  evidence  and  properly  pnv 
cured,  what  does  it  in  fact  really  amount  to  ?  If 
indeed,  the  proposals  contained  in  it  and  the  state- 
ments made  of  the  teinporaiy  affiurs  of  the  pemm 

spoken 
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spoken  of  be  conclusive  of  the  insolvency  of  the  1®^ 
party  on  whose  behalf  it  was  written,  there  is  pro-  abrahak 
bably  no  man,  however  rich  he  may  be,  who  is  *"**  ^tb» 
largely  engaged  in  mercantile  transactions  in  this  J^  Moter. 
conunercial  city,  who  may  not  be  frequently  charge-  crgkmm^  b. 
able  with  being  in  a  state  of  insolvency,  for  he 
may,  notwithstanding  his  wealth,  be  occasionally 
so  pressed  from  accidental  circumstances  as  to  find 
himself  under  the  necessity  of  asking  for  time 
to  satisfy  demands  against  him :  and  all  that  is 
asked  here  is  that  the  creditor  will  give  the  trader 
time.  I  consider  that  it  requires  an  infinitely 
stronger  case  than  this  to  bring  the  creditor's  e'xe- 
cation  within  the  exception  in  the  statute.  The 
notice  of  insolvency  there  intended,  when  it  is 
provided  that  such  notice  shall  render  the  execu- 
tion void,  is  a  previous  unduly  acquired  knowledge 
o£  an  actual  incompetency  to  discharge  engage- 
ments, followed  by  an  act  affording  ground  for  some 
petitioning  creditor's  suing  out  a  commission 
against  him :  and  the  object  of  the  statute  was  to 
prevent  the  creditor  who  had  obtained  such  know- 
ledge from  pressing  at  once  for  his  particular  debt 
to  the  injury  of  the  general  body  of  the  creditore 
at  large.  But  this  letter  gives  no  such  knowledge 
to  the  party.  There  is  nothing  in  it  which  inti- 
mates that  the  debt  is  even  endangered,  which 
would  be  altogether  inconsistent  with  asking  for 
time.  It  says,  ^'  do  not  press  at  present,  or  your 
debt  may  be  endangered.''  [His  Lordship  read  the 
letter.]  The  whole  amounts  simply  to  a  pressing 
request  for  time,  and  is  nothing  like  a  notice  of 

gtneral  Snsolveney. 

As 


GrdUaiyB. 


CAUS  m  THE  BXCBfiQUBBf    ' 

As  to  the  |>r6of  of  the  petitioniiig  creditbr'a 
debt,  I  think  it  was  quite  enough  to  have  apprized 
the  Plaintiff,  as  he  has  been  apprized,  that  the  va* 
lidity  df  the  debt  set  up  by  the  petitioning  coeditot 
was  intended  to  be  disputed,  and  to  have  cast  on 
him  the  necessity  of  o%ring  some  evidencei  of  the 
foundation  of  his  demand  for  the  satis&ctionof  the 
jury  at  least,  although  it  may  not  for  inj  other 
purpose  have  been  necessary;  for  by  his  notidoing 
so  be  fiimished  them  in  his  particular  circundtfaiices 
with  an  inference  that  he  had  not  the  means  of 
doing  it,  and,  by  paying  no  regard  to  the  notice 
given  that  the  integrity  of  the  transaction,  was  in- 
tended to  be  scrutinized,  his  abstinence  was  8U& 
cient  to  excite  a  suspicion,  under  all  the  circiaa- 
stances,  that  there  bad  been  no  consideratioii^'  io 
fact,  for  the  debt  which  he  set  up.  It  tmf^  not 
have  been  in  the  power  of  the  Defendants,  as  it 
seldom  is  in  such  a  caise  as  this,  to  impeach  the 
honesty  of  the  transaction,  and  therefore,  tliejuiy 
had  a  right  to  expect  that  some  evidence  of  it 
should  have  been  given  by  those  in.whdse  breast 
tibe  truth  or  falsehood  lay»  The  result  was  clearly 
that  they  considered  the  debt  merely  ooUusivei 
Th^  act  of  bankruptcy,  too,  I  considn  a 
entirely  for  the  jury* 


Wood,  BaroH.    I  am  entirely  of  the  satnb  opi" 

nion.    A  great  many  points  have  been  itad^  on 

this  motion  for  a  new  trial,  but  there  is»  in  i^y  4iyl* 

nion,  one  which  idone  is  fully  sufficient  to  w«ff|il( 

the  verdict  of  the  jury,  and  that  is  the  veiy  dofid^ 

ful  state  in  which  the  Plaintifl^  l^  tbe/ffoaf:^ 

the 
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the  petitioning  creditor's  debt    There  were  so       1^^- 
many  suspicious  circumstances  attending  it,  that     Abraham 
the  jury  were  entitled  to  take  the  whole  into  their    "***  •nouiw 
consideration,  and  their  verdict  would  be  quite    ^^^J^, 
right  if  it  rested  on  that  alone.    That  debt  was 
disputed  before  on  the  former  trial,  and  it  is  ad- 
mitted that  formal  notice  was  given  that  the  peti- 
tioning creditor  would  be  required  on  the  trial  to 
prove  the  consideration,  and  notice  was  given  to 
produce  books  and  accounts. 

It  has  been  said  that  the  Plaintifis  were  not 
bound  to  prove  consideration.  I  agree  that  they 
were  not  bound  to  do  so — that  is,  they  might  rely, 
if  they  chose  to  do  so,  as  they  have  done,  on  such 
evidence  as  they  could  give  without.  They  have 
relied  on  the  primd  facie  evidence  of  the  hand- 
writing of  the  acceptance,  but  in  so  doing  they 
were  bound  by  it,  and  must  depend  on  that  alone. 
If  they  had  the  means  of  fortifying  that  proof,  and 
corroborating  their  prhnd  facie  case  by  giving 
some  evidence  of  consideration  whieh,  under  all 
the  circumstances  of  so  particular  a  case,  would 
have  made  it  safer  by  giving  additional  strengtli 
to  it,  at  least,  and  they  did  not  choose  to  do  so,  it 
must  go  to  the  Jury  with  all  its  circumstances, 
and  I  think  they  were  well  warranted  in  finding 
a  verdict  against  it. 

If  the  books  which  were  in  Court  had  been  pro- 
duced on  the  part  of  the  Plaintiff,  although  they 
would  not  have  been  evidence  alone,  yet  they 
might  have  strengthened  the  case  which  rested  on 

VOL.   XI.  H  H  the 
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1832.  the  bankrupt's  acceptance,  if  the  Fl&intifis  had 

Abbabah  ^^^^^  them  in  evidence,  but  no  attempt  was  made 

Biid  uwtiier  j^  ^  j  j^  |.j^g  naked  fact  of  the  acceptance  by  the 
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[His  Lordship  then  adverted  to  the  situation 
of  the  parties,  and  stated  the  circumstances  of  this 
case  as  far  as  related  to  the  Plaintiff  Abraham, 
and  the  bankrupt,  remarking  on  the  improbability 
that  perscms  so  unconnectediy  situated  in  respect 
of  their  several  businesses  should  act  as  they  had 
been  represented  to  have  done — that  the  Plaintiff 
should  have  been  ignorant  of  the  bankrupt's  em- 
barrassments and  state  of  affairs,  after  he  had  fur- 
nished, by  discharging  his  workmen  and  ceasing 
to  carry  on  his  business,  such  obvious  proofs  of 
his  insolvency  to  any  one  so  intimately  connected 
with  him — ^and  that  if  the  money  claimed  to  be 
due  had  been  really  advanced,  and  at  different 
times,  the  Plaintiff  should  be  so  totally  destitute 
of  the  means  of  proving  any  part  of  the  considera- 
tion, which,  his  Lordship  observed,  he  could  not 
be  presumed  to  have  neglected  if  he  had  possessed 
any :  and  he  applied  the  same  observations  to  the 
consideration  being,  as  had  been  suggested  in  ar- 
gument, for  some  antecedent  debt  previously  doe 
from  the  bankrupt  to  the  Plaintiff.] 

It  is  equally  improbable  (continued  his  Lord- 
ship), that  Abraham,  who  must  have  known  the 
state  of  Jacobs's  af&irs,  should  have  lent  him  so 
large  a  sum  under  the  circumstances  at  once ;  of 
that,  having  in  his  possession  the  bill  of  exchange) 

he 
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he  should  have  kept  it  by  him  without  making  any      .1822. 
kind  of  use  of  it  until  it  became  necessary,  in  con-     j^bbaham 
sequence  of  Jacobs's  failing  condition,  to  sue  out  a    ^  Mjoifcwr 
commission  of  bankruptcy  against  him.    These   ^^^ 
improbabilities  all  called  on  the  Plaintiff  to  make  ^^,  ^ 
out  a  stronger  case  than  the  mere  production  of 
the  bankrupt's  acceptance,  and  he  might,  one 
should  think,  in  a  bond  fidt  transaction,  easily 
have  done  so.     It  would  be  strange  if  Harris,  the 
bankrupt's  clerk,  never  knew  any  thing  about  it, 
and  could  not  have  given  some  evidence  of  it,  or 
if  the  bankrupt's  books  should  not  contain  entries 
which  would  shew  it:  but  in  fact  no  proof  at  all  in 
so  material  a  part  of  the  case  was  given  or  offered. 

In  a  case  of  so  much  suspicion,  I  think  it  was 
properly  left  to  the  jury  to  say  what  degree  of 
credit  it  was  entitled  to,  and  I  think  they  were 
fiilly  warranted  in  the  verdict  which  they  have 

found. 

I 

Gaerow,  Baron  (having  stated  the  parties,  the 
form  of  action,  the  directions  of  the  learned  judge 
to  the  jury,  and  the  result).     We  are  desired  to 
send  this  case  down  again  to  a  new  trial,  and,  be- 
fore we  do  so,  we  ought  to  be  satisfied  that  there 
is  a  great  preponderance  of  evidence  against  the 
present  verdict,  so  much  so  that  the  jury  ought  to 
have  found  the  other  way,    I  agree  with  my  Bro- 
ther Wood  in  thinking  that  in  a  case  of  this  sort 
where  a  bill  of  exchange  is  produced  to  support  a 
petitioning  creditor's  debt,  the  jury  may,  under 
circumstances,  disbelieve  the  document,  unless 

H  H  2  something 


and  anotlier* 
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1899.       something  more  be  given  in  evidence  to  support 
lllCT!^    and  confirm  it 

mnd  another 

.?'L^.!!17JL,.  C^*^  Lordship  strongly  reproved  the  course  of 
examination  taken  under  the  commission  in  order 
to  produce  collateral  evidence  for  other  purposes 
than  that  for  which  the  commission  issued,  aod 
the  examination  was  intended,  as  unfair  both  in  it- 
self and  in  its  consequences,]] 

But,  continued  his  Lordship,  what  does  this  evi- 
dence, such  as  it  is,  prove  after  all  ? .  Nothing  like 
what  it  would  be  necessary  to  shew,  in  order  to 
fasten  on  the  *  creditor  a  knowledge  of  the  insol- 
vency of  the  trader  indebted  to  him :  and  indeed 
his  own  subsequent  conduct  in  the  transaction 
shews  that  he  had  no  such  knowledge  or  belief,  for 
he  suspends  his  execution  in  consequence.  The 
letter  itself  is  merely  a  request  of  time.  The 
same  necessity  may  occur  to  the  richest  merchant 
on  the  Exchange.  Men  do  not  usually  ask  a  cre- 
ditor to  suspend  his  execution  on  the  score  of  their 
insolvency,  nor  do  creditors  ordinarily  do  so  on 
that  ground. 

But  we  are  asked  to  set  aside  this  verdict,  be- 
cause, it  is  said,  the  jury  ought  to  have  inferred 
that  the  judgment-creditor  had  sufficient  previous 
notice  of  the  debtor's  insolvency  to  be  within  the 
provision  of  the  statute  with  which  the  Plaintiff 
seeks  to  effect  his  execution*  Insolvency,  how- 
ever, is  not  a  question  of  law,  but  of  fiict,  and  the 
actual  insolvency  or  the  knowledge  of  it  were  both 

matters 
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matters  for  the  consideration  of  the  jury  under  all       IB». 

the  circumstances,  and  they,  who  were  merchants,  abrahak 

were  quite  competent  to  judge  both  of  the  ques-  •»<*  «ntotiieii 
tion  of  the  appearance  of  insolvency  and  of  the      O"®**?* 

**^  ■'  and  another* 

judgment-creditor's  means  of  knowing  it,  and 
whether  there  was  any  thing  in  this  letter  from 
which,  amongst  tradesmen,  the  indisputable  con- 
clusion that  the  party  who  was  the  subject  of  it 
was  insolvent,  must  of  necessity  be  drawn. 

I  am  clearly  of  opinion  that  there  is  no  ground 
for  disturbing  this  verdict 


CUuToWf  o« 


Per  Curiam^ 


Rule  discharged. 


J.  Pringlb  v.  Isaac,  Esq.  «Suw£ 


fOthNovemlter, 


This  action — on  the  case  a^^ainst  the  late  Sheriff  where  the  At- 

"  ,  torney  of  a 

of  Worcestershire y  for  a  false  Return  to  a  writ  of  jodgment  ere- 

d  i  tor  deli  vered 

JierifaciaSy  issued  against  W.  Pringle^  at  the  suit  of  tothesherjffa 

the  Plaintiff  (his  brother),  endorsed  to  levy  206/1 —  cUu  retuma- 

was  tried  at  the  last  Summer  Assizes  for  that  certain,  wi^ 

county,  when  Mr.  JBaron  Garrow  nonsuited  the  letter,  not  to 

Plaintiff,  giving  leave  to  move  to  set  it  aside,  and  the  retam,  un- 
less another 
ezeeotion  shonid  coipe  in,  in  the  mean  time,  and  afterwards  sent  in  an  o/iat,  accompanied 
with  tliesanie  directions ;  and  the  Sheriff,  upon  another  execution  coming  in,  issued  war- 
rints  on,  and  executed  both  writs  on  the  same  day,  giving  precedence  to  the  last  execution, 
and  asClsiykw  that  wliolly,  first,  out  of  the  money  levieiL  and  then  paid  over  the  remainder, 
in  part  tatistaction  of  the  execution  first  delivered,  and  returned  that  payment  and  mMa 
hmm  at  to  the  residne-*it  was  held  that  the  Phuntiff  could  not  maintain  an  action  against 
the  Sheriff  lor  a  false  return :  and  that  a  nonsuit  on  that  ground  had  been  properly  directed, 
thtcaae  bdkig  withio  the  principle  ofjCtsyhwdT.AiiMMi^yaiidaotdisdBgiiiahaMeiBthe 

enter 
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IBS2.  enter  a  verdict  for  the  Plaintiff,  on  the  last  count 
^^^^^  of  the  declaration,  for  61/.,  the  sum  assessed  be- 
Ibaac*Es      *ween  the  parties  by  consent. 

The  averment  in  the  first  count  of  the  declara- 
tion was,  that  the  Defendant  entered,  &c«  under 
the  writ,  and  took,  &c.,  and  levied  the  amount: 
and  the  &lse  return  charged  was,  that  he  had  caused 
to  be  levied  56L  16^.,  and  nulla  bona  as  to  the 
remainder.  In  the  second  count  it  was  averred, 
that  the  Defendant  did  not,  nor  would  levy  the 
whole  debt  and  damages }  and  the  same  fidse  re- 
turn was  charged. 

Plea,  the  general  issue. 

The  facts  of  the  case  as  proved  in  evidence  od 
the  trial  were  shortly  these : — On  the  6th  of  June 
1821,  the  Plaintiff's  Attorney  addressed  the  fol- 
lowing letter  to  the  Under  Sheriff  of /i'brcciite'- 
shire. 

"  J.  Prinole  v.  W.  Pringle. 

*^  I  HAVE  desired  my  agents,  Jenkins^  James^  and 
Abbottj  of  New  Inn^  to  send  you  a  jferi  Jms 
against  the  above  named  Defendant.  And  as  it 
is  intended  to  guard  the  property  against  another 
execution,  which  is  expected  against  it,  I  will 
thank  you  to  hold  the  same  without  putting  die 
warrant  in  the  officer's  hands  until  the  retuiOf 
unless  you  should  be  obliged  to  execute  it  by 
having  another  execution  come  into  the  office;  and 

should  you  not  have  any  other,  I  will  thank  700 

to 
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to  suspend  the  execution  of  this,  as  I  wish  to  ex-       1839. 
tend  the  return  of  it,  to  give  the  Defendant  an    j"^[^][^ 
opportunity  of  workings  up  some  materials  which    .     «• 
would  otherwise  sell  to  a  great  loss." 

•    ■  ^       •  •  •    •  • 
On  the  8th  the  Under  Sheriff  accordingly  re- 
ceived the  ^fieri  Jacias  from  town.    On  the  18th 
he  received  the  following  letter  from  the  Plaintiff's 
Attorney. 

"  Pringle  v.  Prinole. 

.     .       .  ..  •     J  .    , 

^^As  I  presume  tkiisjieri  facias  is  now  returnable, 
I  will  thank  you  to  inform  me  whether  it  has  been 
executed ;  and  if  not,  I  will  send  you  an  alias^ 
which  you  will  please  also  to  hold  ifntil  the  return 
unless  you  should  have  any  other  execution  against 
the  same.  Defendant." 

On  the  24th  of  June  the  alias  Jieri  facias,  men- 
tioned  in  the  second  above  letter,  was  also  receiv- 
ed by  the  Under  Sheriff,  by  the  post,  from  Messrs. 
JenkinSy  James  and  Abbott^  which  was  also  kept 
lying  in  the  ojQSce  in  the  same  dormant  state.  The 
laat  ^fieri  facias  was  made  returnable  the  last  day 
of  Michaelmas  Term,  passing  over  greater  part  of 
Trinity  Term. 

On  the  15th  of  Jtdy^  a  fieri  facias  icfsued  in  a 
cause  wherein  William  Burgwin  was  Plain  tiff,  and 
thesame  William  Pringle  Defendant,  on  a  judgment 
entered  up  for  61/.  for  damages  and  costs;  for 
levying  which,  the  Plaintiff's  Attorney,  in  that  suit, 
indemnified  the  Sheriff 

The 
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1992.  The  Sheriff  thereupon  granted  his  warrant  to 

j/pjunolb  ^®vy  under  the  writ  on  the  judgment  at  the  suit 
itAAc*£fq.  ofBurgwin,  on  the  16th  of  July;  and  on  the  same 
day,  he  also  issued  a  warrant  to  levy^  under  the 
former  writ  ofjieri  facias  in  the  office^  against  the 
same  Defendant,  at  the  suit  of  the  Plaintiff  PrKi^fe. 
Under  those  warrants  the  Sheriff's  Bailiff  levied 
and  sold  to  the  amount  of  ISOU  Is.  lid.  out  of 
which,  the  amount  of.  Burgmvfs  execution  and 
all  expenses  were- first  paid  over,  in  the  whole 
72iL  5^.  \ld.\  and  the  remainder  57/.  16^.  paid  over 
to  the  Sheriff  on. account  of  the  present  Plaintiff's 
execution ;  whereupon  the  Sheriff  made  the  return 
stated  in  the  declaration. 

In  the  early  part  of  the  term,  Taunton  obtained 
a  rule,  on  the  part  of  the  Plaintiff,  calling  on  the 
Defendant  to  shew  cause  why  the  nonsuit  should 
not  be  set  aside,  and  a  verdict  for  61/.  entered  for 
the  Plaintiff,  on  the  ground  that  the  Plaintiff's 
execution  ought  to  have  been  first  satisfied,  the 
writ  having  been  delivered  to  the  Sheriff  befim 
that  of  the  Plaintiff  in  the  other  suit :  and  he  re- 
lied on  the  authority  of  Hutchinson  v.  Johnson(a)^ 
where  it  was  ruled  that  where  two  writs  of ^fieri 
facias  are  delivered  to  the  Sheriff  on  different  days, 
the  party  whose  writ  was  first  delivered  is  entitled 
to  priority  of  satisfiiction,  if  no  sale  have  htea 
made,  although  the  seizure  were  first  made  under 
the  writ  delivered  to  the  Sheriff  subsequently.  He 
also  cited  the  cases  of  Payne  v.  Drew(Ji)  and  SmsB^ 


(a)  1  Term  Rep.  729.  {b)  4  Eatt'i  Rep.  538. 

comb 
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imb  V.  Buekingham(a),  to  shew  that  the  Plaintiff      '®*- 
n  this  case  had  his  remedy  against  the  Sheriff.         xpl^|(i!^B 

Isaac,  Et^ 

Mr.  Baron  Garrow  having  reported  the  evi* 
lence  in  substance,  as  already  stated, 

JerviSj  Russell  and  Ryarij  shewed  cause.  They 
listinguished  this  case  from  those  relied  on  by  the 
ISounsel  for  the  Plaintiff,  in  that  there  was,  in  this 
QStance,  on  the  part  of  the  Plaintiff,  at  least, 
aches,  if  not  an  intended  fraud,  in  the  delaying 
he  execution  of  his  writ;  and  that  therefore, 
IS  there  was  no  wilful  postponement  of  the  first 
execution  by  the  Sheriff,  he  was  not  liable  to  the 
?laintiff  for  what  was  the  consequence  of  his  own 
\cL  This  case,  therefore,  they  submitted,  was  in 
principle  the  same  as  that  oiKempland  v.  Macauley 
nd  another  (b)^  where  the  Plaintiff's  Attorney 
lavii^  written  to  the  Sheriff's  Officer,  directing 
dm  not  to  levy  under  the  writ  till  a  future  day, 
!x>rd  Kenton  held  that,  in  such  a  case,  the  Sheriff 
Dight  execute  another  writ,  coming  in  in  the 
nean  time ;  for  that  the  Sheriff  was  not  to  keep 
he  first  writ  hanging  over  the  heads  of  other  cre- 
litors,  but  ought  to  levy  under  the  last  execution, 
s  if  no  other  had  ever  been  delivered  to  him.  That 
octrine,  they  urged,  was  precisely  applicable  to 
he  circumstances  of  this  case.  They  also  cited  the 
ase  of  SmaUcomb  v.  Buckingham  (as  reported  in 
x>rd  Raymond)  (c),  where  it  was  held — ^in  a  case 
rherein  the  execution  of  a  party  who  had  taken  his 

(a)  Salk.  320.        {b)  Peake,  N.P.C.  66.  (last  edit.  95). 

(c)  1  Ld  Rajm.  252. 

writ 
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1833.  ^rit  earlier  in  the  day  into  the  SheriflP*8  Office,  but 
jiTimfOLs  ^ould  not  take  a  warrant  upon  it,  was  postponed 
Isaa^'em.  *^  *^*'  ^^  another  person  who  had  afterwards 
brought  in  his  writ,  and  sued  out  a  warrant — that  no 
action  lay  against  the  Sheriff;  and  the  reason  given 
is,  ^  because  he  who  delivered  his  first  writ  would 
not  take  a  warrant  from  the  Sheriff  to  levy  the 
goods,  so  that  it  seems  he  had  a  design,  only  to 
keep  the  execution  in  his  pocket,  to  protect  the 
Defendant's  goods  by  fraud/'  In  this  case^  they 
urged  that  that  very  purpose  was  avowed  by  the 
letter  of  the  Plaintiff's  Attorney ;  and  therefore, 
after  citing  Bradley  \.  fFmdham^  to  the  same  point, 
they  insisted  that  the  verdict  ought  not  to  be  set 
aside,  as  there  was  no  ground  either  on  the  fiicts 
or  the  law  of  the  case  for  entering  a  nonsuit. 

• 

Taunton  and  CampheU^  in  support  of  the  Rule, 
distinguished  this  case  from  that  of  Kempkmd  v. 
Macaukjfj  because  in  that  case  the  postponement 
being  to  a  future  day  certain^  the  Sheriff  would 
be  bound  to  execute  an  intermediate  writ;  or  he 
would  otherwise  delay  all  such  executions  as  should 
come  into  his  office  in  the  interval,  which  it  was 
obvious  he  could  not  be  called  upon  to  do; 
whereas  here  he  is  only  desired  to  delay  the  ex* 
ecution  of  the  first  writ — not  for  a  given  time 
certain,  but  only  till  the  very  contingency  should 
happen,  which  has  occurred,  and  on  the  second 
writ  coming  in,  the  request  was  countermandedy 
and  the  suspension  of  the  first  execution  was  at 
an  end.  They  submitted  that  a  creditor  had  a 
right,  from  motives  of  humanity,  to  delay  himaelf 

withoot 
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nritbout  fraud,  and  especially  for  the  laudable  pur-       1^^* 
pose  expressly  stated  in  the  letter  of  the  PlaintiflPs   j^Zmlm 
Attorney  on  this  occasion.     They  therefore  sub-    ^^^  g^^^ 
tnitted,  that  on  the  general  principle  of  law  in 
such  cases^  the  present  Plaintiff*  had  a  priority,  and 
that  the  Sheriff  was  liable  to  him  in  this  actidn; 

Richards^  CJUef  Baron.  We  are  of  opinion  that 
this  Rule  must  be  discharged.  The  decision  of 
Lord  Kenton^  in  the  case  of  Kempland  v.  Macaws 
kjfj  is  a  very  sensible  and  just  decision ^  and  esta- 
blishes a  wholesome  distinction :  and  I  should  be 
sorry  to  see  it  narrowed  or  avoided  by  any  nice 
distinction.  In  this  case,  it  is  quite  clear,  the 
Plaintiff  was  endeavouring  to  protect  the  goods  of 
his.brother^  from  time  to  time;  but  admitting  his 
intention  to  have  been  honest,  and  not  fraudulent, 
and  really  what  it  is  stated  to  be,  i|*  we  were  to 
permit  this  sort  of  delay  we  should,  at  least,  be 
opening  a  very  wide  door  to  fraud  in  all  such  cases. 
There  could  have  been  no  reasonable  pretence  for 
not  executing  the  first  writ  before  the  retura,  and 
it  is  quite  impossible  to  think  that  there  was  any 
intention  to  execute  it  if  the  other  execution  had 
not  come  in. 

Graham,  Baron.  The  intention  of  the  Plaintiff 
cannot  be  doubted  in  this  case,  and  without  im- 
puting fraud,  the  laches  affords  sufficient  ground 
for  our  discharging  the  present  Rule.  I  think  the 
Sheriff  was  really,  not  only  justified,  but  bound  to 
do  what  he  has  done  under  the  circumstances. 
He  would  have  neglected  his  duty  if  he  had 
obeyed  the  Plaintiff's  directions,  for  he  could  not 

preserve 


452  CA8E8  m  THB  EXCHEQUER, 

1829.  preserve  to  the  Plaintiff  his  priority  under  any  cir- 
jjprikole  cumstances.  I  am  therefore  of  opinion  that  the 
Isaac' Esq.    Sheriff*8  retum  was  right. 

Wood,  Baron.  I  certainly  cannot,  in  principle, 
distinguish  this  case  from  that  of  KempUmdv. 
Macauley.  A  distinction  has  been  attempted  to 
be  drawn  because,  in  that  case,  the  execution  was 
postponed  till  a  certain  day;  whereas,  in  this  case, 
it  was  postponed  till  an  uncertain  event.  The  ques- 
tion of  fraud,  if  there  were  any  doubt  about  it, 
was  a  fit  question  for  the  Jury,  and,  I  think,  if  it 
had  been  left  to  them,  they  would  have  very  pro- 
perly disposed  of  it ;  but  I  am  of  opinion  that  it 
ought  not  to  have  been  left  to  them  at  all.  I  have 
no  doubt  that  we  ought  to  discharge  this  Rule. 

G ARROW,  Baron.  There  can  be  doubt  that  there 
was,  in  tl^is  case,  a  fraud  (I  mean  in  the  l^al  sense 
of  the  word)  without,  perhaps,  any  imputation  on 
the  moral  conduct  of  the  Plaintiff.  I  say  now,  as 
I  did  at  the  trial,  that  Sherifis  should,  in  all  cases, 
consider  themselves  public  officers,  and  should  act 
impartially  as  such,  without  lending  themselves  to 
any  plan  of  accommodation  suggested  between 
parties,  or  adopting  any  terms  proposed  by  one  set 
of  creditors,  which  may,  in  the  result,  be  pr^udi- 
cial  to  another,  and  I  think  they  ought  to  be  pro- 
tected when  they  do  so,  by  the  courts.  I  never 
thought  that  there  was  any  foundation  for  the  pro- 
sent  action,  and  I  therefore  fully  concur  in  the 
opinion  that  this  Rule  ought  to  be  dischaif^. 

Rule  discharged. 

Lows 
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1839. 

Lowe  v.  Firkiks.  jtuwIJ^ 

.  HIS  was  a  suit  for  the  small  tithes  of  the  parish  ^  Y*'*/®  **^ 

^  Defendant  in  a 

r  Grimkyj  with  the  chapelry  of  HaUow  annexed,  t^tue  cause 
I   Worcestershire.     The  bill  prayed  an  account  part  of  the 

^     ^  Plaintift'g  de- 

I  the  usual  manner.     The  Defendant,  in  his  an-  mand^the 

Court  will,  on 

?er,  claimed  to  pay  a  modus  of  10s.  in  respect  of  motion  for  that 

porpoM  on  the 

certain  farm  called  Green  Street^  and  another  mo-  part  of  the 
lis  of  7^.  in  respect  of  another  farm  called  Top*  fer  it  to  the 
Ue,  in  his  occupation,  and  made  a  tender  of  those  stage  of  the  ^ 
loduses.  The  Defendant  further  admitted  certain  fo  ^certain"' 
Lher  lands  in  his  occupation  to  be  liable  to  tithes  in  Tnd  to*ux^the 
ind,  and  made  a  general  submission  to  pay  what-  fondant  nnd^. 
/er  might  be  found  due  to  Plaintiff  in  respect  of  Ih^  amouu^t^^ 
le  tithes  of  the  last  mentioned  lands,  and  in  re-  di^^t^^^^' 
lect  of  Easter  offerings,  Pfj^e  Srse^ 

Sclatet\  on  the  part  of  the  Defendant,  moved. 
That  it  might  be  referred  to  tlie  Master  to  take 
1  account  of  all  the  titheable  matters  and  things 
id  and  taken  by  Defendant  upon  and  from  all 
16  lands  in  his  occupation,  except  the  farms  and 
nds  called  Green  Street  and  TopstUe^  in  the  plead- 
igs  mentioned,  since  the  time  of  Plaintiff's  indue- 
on,  and  also  of  the  Easter  offerings  admitted  to 
3  due  to  Plaintiff^  and  to  tax  the  Plaintiff's  costs 
^  the  suit  so  far  as  respected  the  titheable  lands, 
id  the  costs  of  taking  the  said  account,  and  of 
le  report  upon  such  reference — ^the  Defendant 
idertaking  to  pay  the  amount  of  the  value  of  the 
Jies  of  such  titheable  matters  and  things,  and 

also 
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1822.  also  the  said  costs,  when  taxed,  and  such  re- 
ference to  be  without  prejudice  to  anj  question 
respecting  the  said  &rms  called  Green  Street  and 
Topstile." 

Ellison  opposed  the  motion,  on  account  of  its 
novelty,  and  from  an  apprehension  that  the  pro- 
posed reference  might  prejudice  the  evidence  as 
to  the  lands  alleged  to  be  protected  by  the  mo- 
duses :  and  because  a  decree  would  be  more  bene- 
ficial to  the  Plaintifl^  inasmuch  as  a  decree  might 
be  pleaded  hereafter  against  any  future  occupier 
of  the  same  lands ;  and  also  on  the  ground  of  the 
advanced  state  of  proceedings  in  the  cause ;  a  com- 
mission to  examine  witnesses  having  been  issued, 
though  not  yet  executed. 

Sclater  admitted  he  could  not  cite  any  case  pre- 
cisely similar  to  the  present,  but  stated,  that  it  was 
the  familiar  practice  of  the  Courts  to  permit  a  De- 
fendant to  stop  and  put  an  end  to  a  cause  at  any 
stage  of  the  proceedings,  by  submitting  to  pay  or 
do  the  thing  demanded,  with  costs,  and  that  the 
present  case  was  only  distinguishable  inasmuch  as 
here  the  Defendant  only  made  a  partial  submis- 
sion. 

The  Chitf  Baron  said  he  considered  it  a  novel 
application ;  but  as  it  did  not  appear  objectionablei 
he  would  look  at  the  brief  of  the  pleadings,  and 
give  his  judgment  to-morrow. 

t^hsovember.      The  ChUf  Buron^  now,  after  stating  the  drciUD- 

stances 
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^  of  the  case,  said  he  did  not  think  the  re* 
:e  would  affect  the  question  as  to  the  modiises^ 
ranted  the  motion.  The  effect  of  it,  he  ob- 
is would  be  equal  to  a  decree,  and  the  parly 
I,  by  the  course  now  adopted,  be  obliged  to 
II  that  was  due,  and  the  Plaintiff  would  get 
oney  a  year  or  two  sooner. 


e  Chief  Baron  cited  a  case'  [it  is  presumed  the 
cited  by  Lord  Eldofiy  in  17  Ves.  278.]  in 
I  Lord  Rossh/n  directed  a  reference  of  the 
mmediately  on  motion,  as  in  a  suit  for  speci- 
rformance. 


182^. 


L  OF  Falmouth  v.  Moss,  Administratrix  of      we^utday, 

J.  Moss.  frthNavembir. 


S  pleadings  in  this  case  were  as  follows : 


Evidence. 

Possession 

of  a  steward  of 

documents,  as 

leases  &c 

e  declaration  (in  covenant  for  not  repairing,  held  to  be  the 

-      ,  _  _    --.  _  ,  _  possession  of 

itated,  that  George  E.  Viscount  Falmouth  was  hu  employer, 

I  •      /»  1  t     t  /»  ^       »  *"^  therefore 

I  m  fee,  and  on  the  26th  day  of  October j  180S,  not  affected  by 

a  tubpttna  du- 
»  serred  on  the  steward  to  prodace  them  on  thepart  of  a  Defendant  on  thJB  trial 
nion  at  law^  in  which  his  employer  was  Plaintiff. 

teward  may,  however,  be  examined  as  a  witness  to  give  evidence  of  the  exist* 
d  contents  of  a  particular  document,  if  due  notice  have^  been  given  to  produce  it 
Illy. 

ward  is  not,  like  the  legal  adviser  of  a  party,  a  privileged  person  protected  by  his 
situation  from  disclosure  (to  a  certain  extent,  at  least,  as  where  the  employer 
*t  eompellable  himKelf  to  discover  the  matter  by  answer  to  a  bill  in  Equity)  of  his 
Ige  of  his  employer's  affairs,  and  the  existence  and  contents  of  muniments,  on  the 
of  the  necessary  confidence  unavoidably  reposed  in  him,  and  the  immediate  coni- 
ion  between  them,  as  analogous  with  the  relative  situation  and  intercourse  of 
dtid  client. 

tart  bow  far  the  liability  of  snch  a  person  to  snch  an  extmination  extends,  and 
'  there  may  not  be  cases  wherein  his  situation  would  privilege  necessary  commn- 
s,  and  his  knowledge  acquired  as  steward  of  his  employer,  asd  protect  soch  com- 
ions  and-  knowledge  ? 

by 
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1893.  by  indenture  demised  to  Joseph  Moss  to  hold  from 

^^jj^  29th  September  J 1 805,  for  fourteen  years.  Covenant 

FALMoirrH  tQ  repair,  &c*     It  then  averred  the  death  of  lessor, 

Mom.  i^^  descent  to  Plaintiff  as  his  son  and  heir. 

The  pleas  were,  1st.  That  the  lessor  was  seised 
only  for  life,  and  at  his  death  the  demise  deter- 
mined. 2nd.  Non  est  factum.  3d.  Traversing  the 
descent.  4th.  That  J.  Moss  and  Defendant  had 
repaired.  5th.  That  they  did  not  suffer  the  pre- 
mises to  be  ruinous. 

Replication  that  the  lessor  was  seised  in  fee 
taking  issue  on  the  other  pleas. 

The  cause  was  tried  at  the  last  Assizes  for  Corn' 
wall,  before  Mr.  Justice  Richardson. 

The  Plaintiff  having  proved  a  primd  facie  case  of 
seisin  in  fee  in  George  Lord  Falmouth,  the  lessor; 
the  Defendant  endeavoured  to  prove  a  seisin  in 
Hugh  Lord  Falmouth,  the  uncle  o^  the.  Plaintiff  For 
that  purpose  the  Defendant  first  called  several  wit- 
nesses to  prove  acknowledgments  by  an  old  tenant 
during  his  tenancy,  tliat  he  held  the  farm  (called 
TotvemCj  the  premises  in  question)  of  Hugh  Lord 
Falmouth,  but  the  learned  Judge  having  been  of 
opinion  that  that  part  of  the  evidence  failed,  theDe* 
fendant  then  called  back  the  Plaintiff's  steward  for 
that  purpose.  That  witness  had  been  served  with  a 
subpcena  duces  tecum  by  the  Defendant,  to  produce 
leases,  &c.,  but  the  Judge  thought  that  the  wit- 
ness's possession  of  such  documents,  in  his  capa' 

city  of  steward,  was  the  possession  of  his  employer, 

the 
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^  Plaintiff,  and  therefore  not  affected  by  the 
^poma  duces  tecum. 

The  Defendant  then,  having  proved  a  notice 
ved  on  the  Plaintiff  to  produce  leases,  &c.,  and 
ticularly  the  lease  from  Hugh  Lord  Falmouth 
such  tenant,  proceeded  to  examine  this  wit- 
»  as  to  the  contents  of  the  lease  so  specified  in 
)  notice. 

rhat  examination  was  objected  to,  on  the  ground 
kt  he  was  not  bound  to  disclose  matters  affecting 

employer's  title  which  had  come  to  his  know- 
ge  confidentially,  as  the  steward  and  agent  of 

employer. 

To  that  objection  it  was  answered,  that  the  pri- 
3ge  was  confined  to  the  professional  confidence 
»osed  in  an  attorney  or  barrister;  whereas  this 
;ness  was  neither.  The  learned  Judge  thereupon 
eived  the  evidence,  reserving  the  objection. 

rhe  Jury  found,  by  their  verdict,  that  the  late 
rd  George  was  tenant  for  life  at  the  time  of 
inting  the  lease. 

2nd.  For  the  Plaintiff,  on  the  issue  of  the  re- 
rs.    Damages  50/. 

Pellj  Serjeant,  moved  this  Term  for  a  Rule  to 
sw  cause  why  there  should  not  be  a  new  trial, 
the  ground  of  objection  raised  at  Nisi  Prius  as 
the  privileged  testimony  of  the  witness  which 
fOL.  XI.  1 1  had 
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1892.  I121I  heen  then  insisted  on ;  and  he  informed  the 
Court  that  it  was  with  the  permission  of  the  learned 
Judge  who  tried  the  cause  that  this  application 
was  made,  he  himself  being  desirous  that  the  point 
should  be  determined  on  argument,  if  the  Coart 
should  think  the  question  a  fit  subject-matter  for 
discussion. 

A  Rule  having  been  granted,  Mr.  Baron  Gab* 
ROW  now  read  the  report  of  the  evidence;  the 
material  part  of  inrhich  consisted  of  the  foregoing 
statement  of  what  passed  at  the  trial :  to  ^bich  it 
will  be  sufficient  to  add,  that  the  Plaintiff's  Steward 
produced  a  lease  dated  26th  October ^  1 803,  between 
George  Viscount  Falmouth  and   Joseph    Moss; 
whereby  Viscount  Falmouth  demised  to  Moss  the 
farm  of  Tolveme  (the  premises  in  question),  Haben^ 
dum  from  September ^  1 805,  for  fourteen  years.   Co- 
venant to  repair  premises  and  fences,and  yield  up  so 
repaired.   Lessor  died  in  1 808.  The  present  Lord 
Falmouth  was  his  eldest  son.    Joseph  Moss  died 
in  1815.     The  witness  had  received  rent  since  the 
late  lord's  death  from  Joseph  Moss,  and  since  bis 
death  from  a  tenant  in  possession,  on  the  part  of 
the  Defendant.     The  house  was  proved  tobe  veij 
much  out  of  repair,  and  the  witness  had  asked 
SOOf.  for  repairs  in  1819,  and  150/.  in  182a 

On  behalf  of  the  Defendant,  afler  a  notice  to 

produce  all  leases  and  counterparts  grants  by 

Hugh  Lord  Falmouth  to  John  Cornish  had  been 

read,  the  examination  of  the  witness  Cmrgeitotn 

(thb  Steward  to  the  Plaintiff)  was  stated.   Intbat 

ptrt 
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irt  which  that  had  been  objected  to,  for  the  sake  1^^* 
'  unequivocal  accuracy,  his  Lordship  reported  the  E^rf^ 
incipal  questions  put,  and  the  answers  which  fol-  ^^^"™ 
wed.  Having  stated  that  he  was  a  conveyancer,  ^^^^ 
it  not  an  attorney^  the  examination  thus  pro- 
»eded. — ^To  the  following  question,  *•  Have  you 
ly  lease  granted  by  Hugh  Loird  Falmouth  to  John 
mushV* — the  witness's  answer  was,  "  I  have 
e  fragment  of  a  lease." — To  the  questions  which 
ere  afterwards  put  to  him,  his  answers  were,  ^^  I 
ive  that  here — it  is  the  fragment  of  a  lease  granted 
f  Hugh  Lord  Falmouth  to  John  Cornish,  of  the 
rm  o^Tolveme,  in  the  parish  of  Tilleigh. — 1  saw 
about  a  week  since; — It  was  executed  by  Lord 
ilmouth. — It  is  signed  *  Falmouth.' — By  Hugh 
ord  Viscount  Falmouth. — I  do  not  know  whether 
contains  any  demise. — I  do  not  know  whether 
ere  is  any  demising  part. — It  is  on  papen — I 
ive  about  half  of  it,  torn  in  different  pafts. — 
have  part  of  the  beginning  and  part  of  the  end. 
-It  is  a  lease  by  Hugh  Lord  Falmouth  to  John 
Ornish  of  the  farm  of  Tolveme.— There  is  no 
al  to  it-'' 

On  his  cross-examination  he  said, ^' I  knew 
'ugh  Lord  Falmouth  when  I  was  eight  years  old. 
-I  was  not  his  Steward.  I  had  nothing  to  do 
ith  this  property. — I  only  saw  him  once  or  twice. 
never  saw  liim  write. — I  have  a  recollection  that 
was  a  lease  of  Toheme.^' 

Being  re-examined,  he  said,  ^^  Hugh  Lord  FaU 

1 1  2  miofuth 
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1B29.  mouth  died  in  1782. — I  know  the  present  and  last 

^^i^f  Lords  Falmouth^  and  their  hand-writing. — The 

Falmouth  ^ord  Falmouth  is  not  their  hand-writing, — I  think 

Moss.  there  is  no  seal." 

The  rest  of  the  evidence  reported  went  to  the 
question  of  the  title  of  the  Plaintiff's  ancestor  and 
to  the  repairs. 

His  Lordship,  in  concluding  his  Report,  ob- 
served— after  having  stated  the  objection  to  the 
evidence  resting  on  the  obligation  which  the 
admissibility  of  such  evidence  would  impose  on  a 
Steward  of  disclosing  his  employer's  title — ^thatbe 
had  very  unwillingljf  received  the  evidence,  but 
reserved  the  objection. 

Adam  now  shewed  cause.  He  contended,  that 
on  principle  there  was  nothing  in  the  relation  of 
master  and  steward  which  could  protect  the  know- 
ledge  possessed  by  the  latter  of  the  affiiirs  and  bu- 
siness of  the  former  from  disclosure  in  a  Court  of 
Justice,  on  the  ground  of  confidence,  or  it  might 
be  extended  to  all  the  servants  in  the  employ  of 
any  party.  He  urged  that  the  rule  of  evidence,  in 
that  respect,  as  founded  on  the  authorities,  was 
confined  exclusively  to  the  case  of  confidential 
communications  necessarily  entrusted  to  the  legal 
adviser  of  the  party,  and  that  the  protection  or 
privilege  was  in  all  the  cases  expressly  stated  to 
be  restricted  to  Barristers,  Solicitors,  and  Attor- 

nies  acting  confidentially  and  professionally  ^^^ 

their 
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»r   clients;   and  he  cited    Vaillant  v.  Dode^       18^- 

ad  {a)  and   Wilson  v.  Rastall(b)  (and  the  cases  ^J^ 

jre  cited),  where  the  Courts  have  laid  it  down  Falmootk 
It  the  privilege  is  not  to  be  extended  by  Judges,       m^** 
wever  much,  as  men,  they  may  lament  the  re- 
iction. 

[Richards,  Lord  Chief  Baron.  There  is  no 
ubt  that  if  a  bill  in  Equity  had  been  filed  in  this 
>urt  or  the  Court  of  Chancery,  for  the  purpose 
obtaining  a  discovery  of  this  very  document, 
it  the  Court  would  have  entertained  it,  and 
ve  compelled  the  production  of  it,  if  it  could 
ve  been  shewn  to  be  such  a  document  as  would 
list  the  Defendant  in  proving  the  defence  set 
to  this  action.] 

Pell^  Serjeant,  and  Wilde^  in  support  of  the 
lie,  contended  that  the  policy  and  principle  of 
>  rule  of  law  respecting  privileged  communica- 
ns,  applied  as  strongly  to  the  case  of  master  and 
ward  as  to  that  of  attorney  and  client ;  and 
krerted  to  the  impression  (as  reported)  on  the 
nd  of  the  learned  Judge  who  tried  the  cause,  as 
authority  so  far.  They  urged,  that  this  case 
s,  in  respect  of  the  nature  of  the  connection  be- 
3en  the  parties,  very  analogous  with  that  of  at- 
ney  and  client — that  it  raised  an  entirely  new 
estion  on  the  already  established  principle  re- 
rding  its  application  and  extent,  and  one  which 
8  res  nova^  and  had  not  been  at  all  approached 

(«)  2  Atk.  524  (6)  4  Term  Rep.  758. 

by 


468.  CA8£8  IN  THE  EXCHSQUERy 

1839.       by  any  of  the  authorities,  except  in  as  £u*  as  thej 
went  to  establish,  by  the  analogy  already  men- 
tioned, the  proposition  now  contended  for  by  the 
Plaintiff,  that  the  witness  was  privileged  from  exa» 
mination  by  reason  of  his  con6dential  employment 
and  relative  situation  in  the  Plaintiff's  service. 
They  distinguished  the  cases  of  private  communi- 
cations to  personal  friends,  and  secrets  entrusted 
to  medical  attendants  and  advisers,  with  respect 
to  whom  the  confidence  was  in  each  case  merely 
collateral,  and  quite  beside  the  reason  and  qiirit 
of  the  principle  of  the  rule  of  law,  from  the  neces- 
sary confidence  in  respect  of  the  subject-matter 
unavoidably  reposed  in  the  steward  of  a  man  of 
large  property,  which  was  immediate  and  direct, 
as  in  the  case  of  attorney  and  client,  and  in  r^ 
spect  of  which  nothing  could  be  predicated  of  the 
one  which  would  not  be  alike  applicable  to  the 
other; — that  it  was  for  that  reason  nothing  like 
the  case  of  master  and  any  other  servant:  that  wis 
the  vice  of  the  argument ;  for  that  relation  ap- 
proached nearer  the  unprotected  and  unprivileged 
communications  between  friend  and  friend,  phy- 
sician and  patient,  and  served  at  once  to  illuttnte 
the  distinction  now  taken. 

They  pressed  the  mischief  which  a  contnfj 

principle  would  introduce  in  the  administratioii  of 

the  law,  and  the  insecurity  of  title  and  property^ 

which  would  be  the  necessary  consequence  of 

holding  that  a  steward  was  compellable. tadisdoie 

his  knowledge  of  his  master's  afiairs  on  oath  ia  > 

Court  of  Justice.     They  suggestedt  that  to  bold 

otherwise 
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Otherwise  would  be  to  enable  any  person  to  get  at  the       1^33. 
latent  defects  in  a  title  to  real  property  by  the  aid  of    ^^^j^^ 
a  fictitious  and  fishing  action  of  ejectment,  or  of  co-    Talmovth 
venaoty  brought  for  the  purpose  of  ransacking,       ^^'^ 
through  the  medium  of  a  steward,  by  means  of  his 
testimony  extracted  by  a  subpoena  duces  tecum^  the 
contents  of  the  muniment  room  of  any  person  of 
great  landed  property. 

They  finally  submitted  that  the  principle  on 
which  the  witness  was  not  compellable  to  produce 
the  document  itself,  was  applicable  equally  to  the 
question  of  obliging  him  to  give  evidence  of  its 
contents.  From  the  natural  imperfection  of  human 
memory,  it  would  be  better  that  he  should  be  at 
once  ordered  to  produce  it.  Still  more  otgection* 
aUe  was  it  that  he  should  be  compellable  to  state 
the  eflfect  of  such  a  document,  which  might  be  a 
mere  question  of  law.  For  these  reasons,  as  well 
as  on  the  principle  of  law  respecting  privileged 
communications,  they  insisted  that  the  evidence 
of  the  witness  ought  not  to  have  been  received. 

[The  Lord  Chief  Baron  left  the  Court,  towards 
the  conclusion  of  the  argument  of  the  Counsel  who 
were  heard  in  support  of  the  Rule,  to  try  the  Nisi 
Frius  Records  in  the  Exchequer  Chamber,  but  he 
had  intimated  a  very  strong  and  decisive  opinion  io 
the  course  of  the  argument,  and  on  retiring.]] 

GiiAiUM,  Baron.  I  cannot  bring  myself  to  en* 
tertain  any  doubt  upon  this  question  in  the  shape 
in  which  it  is  now  brought  before  us.  The  Lord 
Chief  Baron  was  of  the  same  opinion  as  myself 
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and  I  have  his  authority  for  saying  so,  which  I 
r^ard  as  a  considerable  sanction  of  my  own.  In 
order  to  judge  of  this  question  we  must  look  to 
the  real  circumstances  of  the  case  on  which  it 
arises.  This  is  not  a  case  of  a  tenant  disputing 
his  landlord's  title,  but  it  is  a  defence  (to  an  action 
brought  on  a  covenant  in  a  deed)  by  the  par^ 
claiming  under  a  representative,  or,  I  should  ra- 
ther say,  a  derivative  title,  which  defence  is  tlius 
intended  to  be  sustained.  In  effect  the  Defend- 
ant says,  you,  the  Plaintiff,  are  a  stranger ;  I,  the 
Defendant,  hold  under  a  lease  from  a  former  Lord 
Falmouth^  who  being  only  tenant  for  life,  his  acts 
do  not  bind  the  remainder-man. 


Let  us  suppose  that  in  this  case  the  party  had 
proceeded  in  another  way.  I  entirely  concur  with 
ray  Lord  Chief  Baron  in  this,  that  the  occupier  of 
this  property,  not  being  in  the  situation  of  a  tenant 
to  the  Plaintiff^ — and  therefore  not  a  tenant  disput- 
ing the  title  of  his  landlord,  the  person  under  whom 
he  holds,  but  he  insists  that  the  Plaintiff  is  a  mere 
stranger,  and  that  he  (the  Defendant)  derives  his 
right  not  from  the  Plaintiff  but  from  another  persoo, 
thus  altogether  disclaiming  all  privity — might,  with- 
out doubty  have  filed  a  bill  in  Equity,  stating  that 
the  Plaintiff  had  in  his  muniment  room  documenti 
which,  if  produced,  would  shew  that  the  Plain- 
tiff's ancestor  could  not  bind  him  by  his  acts. 
The  only  effectual  answer  that  could  be  given  to 
such  a  bill,  which  would  avail  to  protect  hiin  fifom 
making  discovery,  would  be,  that  he  had  no  soch 
document ;  for  if  he  had,  there  is  no  doubt  that  a 
Court  of  Equity  >^oulcl  have  compelled  the  pro- 
duction 
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ction  of  it,  on  the  equitable  principle  that  it       1B99« 
uld  be  against  conscience  to  permit  him  to  sup- 
»8  it. 


The  case  at  present  stands  thus :  the  Defendant  CnJutm,  b. 
this  action  of  covenant  served  the  witness  with 
mbposTM  duces  tecum^  or  rather  a  notice  to  pro- 
ce  certain  documents,  from  which  it  is  said  it 
II  appear  that  the  Plaintiff  has  no  claim  against 
s  Defendant.  Lord  Falmouth  may  certainly 
(t  on  his  oars  and  say,  ^^  I  will  not  produce  any 
eds  which  I  have  in  my  possession.''  He  is  en- 
led  to  say  so :  but  then  the  consequence  of  his 
maining  passive  would  be,  that  the  Defendant 
en  becomes  entitled  to  call  any  one  who  may 
ve  seen  such  documents,  and  can  prove  that 
:t  from  their  contents,  and  may  examine  him  for 
at  purpose.  If  the  notice  had  been  general  and 
gue,  and  not  confined  to  any  specific  deeds,  it 
ight  not  have  been  efiectual  perhaps;  but  in 
is  case  the  notice  is  framed  to  meet  the  De- 
ndant's  case,  and  particularly  mentions  the 
leds  intended  to  be  relied  on,  and  which  were  to 
;  found  in  Lord  Falmouth^ $  chest. 

I  should  be  one  of  the  last  to  decide  rashly,  I 
ipe,  a  question  of  the  importance  which  this  was 
presented  to  be  when  put,  as  if  it  had  involved 
e  proposition  that  a  steward  would  be  bound  to 
tswer  all  questions  asked  of  him  respecting  the 
le  deeds  of  his  employer.  But  this  involves  no 
ch  question.  He  is  merely  asked  whether  there 
not  a  certain  deed  in  Lord  Falmouth's  posses- 
sion 
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1839.       81011  which  would  8h(sw  that  the  title  of  bis  em- 
ployer will  not  support  the  claim  set  up  against 
the  Defendant.     That  is  a  question  whigh  Lord 
Falmouth  himself  might  be  asked,  by  having  re- 
Grdbwiy  B.      course  to  the  proper  mode ;  and  surely  the  stew* 

ard  cannot  have  any  protection  from  the  privily 
G^  confidence  in  such  a  case  where  bis  employer 
himself  could  not  withhold  the  information  re* 
quired«  It  is  a  mistake  to  say  that  here  he  has 
been  interrogated  as  to  the  genpral  coDtentsof 
Lord  FahnoutVs  chest  of  deeds }  but  simply  and 
properly  whether  a  predecessor  of  Lord  FalmomA 
did  not  in  his  lifetime  grant  this  lease ;  and  whe- 
ther, under  certain  deeds  in  Lord  FalmouthU  pos- 
session, that  ancestor  was  not  only  tenant  for  life; 
and  to  that  I  cannot  see  any  solid  objection. 

We  are  not  dierefore  called  upon  to  say  whe- 
ther a  steward  who  should  be  asked  general  ques* 
tions  respecting  his  employer's  title  and  the  deeds 
in  his  possession,  to  which  tiie  steward  must  necei- 
sarjly  have  access,  would  be  protected  from  so- 
swering,  lest  he  should  injure  his  employer's  iote- 
rests.  This  is  a  matter  which  might  have  been 
asked  of  a  stranger,  or  even  of  the  attorn^  who 
prepared  the  draft,  for  he  would  be  competent  to 
be  asked  as  to  such  a  fact. 

In  this  case  I  am  clearly  of  opinion  that  the  evi- 
dence was  properly  received ;  and  when '  my  Bn^* 
ther  Richardson  says  he  admitted  it  with  leliic- 
tance,  that  may  be  well  so  when  the  nature  of  tb^ 
defence  in  support  of  which  it  was  qsed  be  oobbi* 

dered. 
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dered.    But  he  did  admit  it»  and  I  think  he  was       1899. 
right  in  so  doing.     It  was  for  the  Jury  to  say  what    ^^^i^ 
was  the  effect  of  it.    The  lease  has  no  signature  falmoow 
by  any  remainder-man,  or  any  one  under  whom       m***- 
the  Fkiintiff  claims.    Whatever  might  have  been 
the  effect  of  it,  I  am  well  satisfied  that  it  was  very 
properly  admitted. 

Wood,  Baron.  I  entirely  concur  with  my  Bro- 
liier  Graham  and  the  Lord  Chief  Baron,  who  also 
intimated  to  us  the  same  opinion  before  he  left  the 
Court  to  sit  at  Nisi  PriuSj  having  previously  heard 
the  substance  of  all  the  argument  which  has  been 
offered  to  the  Court. 

In  this  action  the  Plaintiff,  who  is  a  remainder- 
man in  fee,  declared  in  covenant,  on  an  itidenture 
of  demise,  made  by  his  ancestor  for  a  term  of  years, 
and  he  therein  assigns  breaches  committed  in  his 
own  time.  The  Defendant  has  pleaded,  as  he  had  a 
right  to  do,  undoubtedly,  that  his  lessor  was  only 
tenant  for  life,  and  that  therefore  (he  being  dead) 
the  lease  was  determined  before  the  supposed 
breaches  are  alleged  to  have  been  committed.  That 
is  clearly  a  good  plea:  and  upon  that  issue  is  joined. 
It  has  been  said  that  a  tenant  is  not  to  be  permitted 
to  scrutinize  the  title  of  his  landlord,  by  means 
of  examining  witnesses  in  his  landlord's  confidence, 
as  has  been  dqne  in  this  case ;  but  this  is  not  an 
tctioD  by  a  landlord  against  his  tenant,  under  a 
kaaCf  IB  which  case  the  Defendant  could  not  plead 
mil  habuit  in  tenementis.  But  where  he  has  pleaded 
to  AH  action  of  covenant  such  a  plea  as  this,  whidi 

makes 
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makes  an  inquiry  into  the  Plaintifrs;title  necessary 
to  his  defence,  he  surely  may  examine  as  to  that 
plea,  or  where,  as  in  this  case,  he  raises  the  veiy 
question  which  is  asked  by  the  plea  which  he  has 
put  upon  the  record/  If  the  plea  were  not  proper, 
it  ought  to  have  been  demurred  to,  but  being  here 
on  the  record,  he  may  and  must  necessarily  sup- 
port it  by  the  best  evidence  that  he  can  procure. 


Then  the  question  arises  on  the  evidence  which 
he  has  examined  in  support  of  this  plea.  It  is 
admitted,  in  argument,  that  the  rule  respecting 
privileged  matters  of  confidence,  does  not  extend 
beyond  the  case  of  Attornies  and  Barristers  em- 
ployed professionally.  In  this  instance  the  witness 
is  simply  a  Steward,  and  it  is  clear,  therefore,  that 
he  can  claim  no  privilege  on  the  ground  of  being 
within  the  Rule  as  at  present  established,  in  respect 
of  his  being  employed  in  either  of  those  characters. 


It  happened  in  this  case  that  Lord  FabnonA 
had  in  his  possession  certain  instruments  which 
concerned  the  Defendant,  and  which,  if  he  had 
the  means  of  producing  them,  would  make  out  his 
defence,  and  which,  therefore,  the  Plaintiff  might 
have  been  compelled  to  discover  on  oath.  Having 
had  notice  to  produce  them,  if  he  do  not  do  so,theD) 
undoubtedly,  the  Defendant  would  be  permitted  to 
give  parol  evidence  of  the  contents  of  those  in- 
struments, for  no  doubt  it  is  competent  to  him  to 
do  so,  if  he  have  given  a  notice  to  the  party  in 
whose  possession  they  are,  in  terms  sufficiently 

precise  to  point  out  what  the  instruments  are 

which 
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hich  he  requires  to  be  produced.     If  they  are       18«2. 
)t  produced,  such  notice  having  been  given,  lets     ^^!(^ 
the  party,  claiming  the  advantage  of  them,  to     Falmouth 
ve  parol  evidence  that  such  instruments  are  in       m^"- 
cistence.     For  greater  caution,  in  the  present     Wwmi^b. 
3tice,  there  is  added  a  duces  tecum.     There  is  no 
>ubt,  therefore,  that  if  they  had  not  been  pro- 
iced,  the  Defendant  might  have  examined  the 
irty  having  notice  as  to  their  contents.     But,  in 
ct,  the   instruments  were  produced,  and  that 
as  certainly  the  best  evidence  which  could  be 
iven.    There  was,  therefore,  no  occasion  to  sup- 
\y  them  by  parol  evidence  of  what  they  could 
Eive  shewn. 

I  see  no  sort  of  objection  to  the  evidence  which 
[IS  been  received  on  this  trial  of  this  issue.  It 
ands  on  the  footing  of  this  plain  rule,  that  where 
bridence  making  for  one  party  is  in  possession  of 
le  other  who  has  notice  to  produce  it,  if  it  be 
ot  produced,  parol  evidence  may  then  be  given, 
deny  that  this  was  a  case  where  the  witness  could 
ot  have  been  examined  as  to  the  contents  of  the 
istrument  if  he  had  thought  proper  not  to  have 
reduced  it.  I  am  therefore  of  opinion  that  the 
vidence  was  rightly  received. 

Garrow,  Baron.  This  case  was  said  to  be  likely 
>  present  for  our  consideration  a  question  of  con- 
iderable  importance  and  novelty,  and  so,  perhaps 
;  would  have  done  had  it  been  brought  before  us 
s  we  were  led  to  expect  j  but  as  it  is  now  put  we 
flay  determine  it  on  the  authorities  before  us,  and 

on 
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1893.       on  the  broad  principle  on  which  the  cases  have 
been  decided.  In  determining  this  case,  as  we  are 
about  to  do,  we  abridge  no  privilege  already  exists 
ing,  and  we  leave  the  general  question  untouched. 
o^frraw,  B.    All  wc  havc  to  do  in  this  case,  is  not  to  extend  the 
privilege  of  protection.    The  cases  confine  it  to 
the  instances  of  Counsel,  Attornies  and  Soliciton, 
who  have  hitherto  been  held  to  be  excepted,  in 
respect  of  this  privilege,  from  all  the  rest  of  man- 
kind, and  that,  although  the  reason  of  it  proceeds 
on  the  wisest  possible  grounds,  because  life,  libertj 
and  honour,  being  at  once  put  to  hazard,  requires 
a  general  disclosure  on  the  part  of  the  client  in- 
dividual of  all  that  belongs  to  their  situation,  in 
order  to  possess  their  advisers  of  the  means  of  ren- 
dering them  effectual  assistance.    The  client  is 
called  upon  to  make  his  professional  adviser,  as  it 
were,  himself;  and  therefore  such  persons  ought 
to  be,  and  have  been,  held  to  be  protected  fiom 
answering  questions  which  may  tend  to  disturb  the 
sacred  trust  reposed  in  them.     Still,  beyond  those 
excepted  persons  the  privilege  has  never  been  yet 
extended.    Cases  of  the  most  deplorable  hardship 
may  arise,  and  very  often  do,  and  that  aigomeot 
has  been  much  pressed.    What  can  be  a  stronger 
appeal  to  the  feelings  on  this  question  than  the 
sensibly  delicate  situation  in  which  men  of  the 
medical  profession  are  so  frequently  placed,  to 
whom  communications  of  the  most  anxious  kind 
inust  oflen   be   made,  admitting  of  not  a  WK^ 
mentis  delay,  and  frequently  by  the  other  self 
having  the  strongest  claims  on  their  confidence 
and  fidelity :  and  yet,  we  have  seen  diat,  on  sn- 

thorityi 
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ity,  they  are  liable  to  be  called  on  to  disclose       ^9S9. 
1  bleeding  hearts,  the  painful  secrets  which      'giiHof^ 
B  been  necessarily  entrusted  to  them,  and  un^    Falmouth 
the  most  distressing  circumstances ;  but  sacred       ^<^** 
liose  communications  must  ever  be  held,  the    GafmoyB. 
8  of  truth  and  justice  have  been  hitherto 
med  paramount.  Although  I  would  not  restrict 

privilege,  even  in  the  shadow  of  a  degree, 
.'rever  it  shall  be  found  to  exist,  the  authorities 
so  very  strong  against  all  the  attempts  which 
e  been  made  to  extend  it,  that  it  would  now 
essarily  require  a  very  strong  case,  and  much 
nger  than  this  to  which  our  attention  has  been 
ed  by  the  present  discussion.  It  is  very  much 
tnst  the  arguments  which  have  be6n  urged  in 
mr  of  the  privilege  being  possessed  by  persons 
he  situation  of  this  witness,  to  know  that,  by 

constant  practice  of  Courts  of  Equity,  such 
closures  may  be  compulsorily  obtained,  even 
n  the  party  himself,  on  whose  account  it  is  that 
privilege,  if  any  there  be,  of  the  class  of  per- 
3  to  which  the  witness,  now  claiming  it,  belongs, 
proceedings,  with  which,  since  I  have  sat  in 
;  court,  I  have  become  more  habitually  ac- 
linted.     The  Defendant  might  have  compelled 

Plaintiff,  by  resorting  to  a  Court  of  Equity,  to 
e  produced  the  deed  which  was  the  subject- 
:ter  of  the  examination  of  this  witness,  on  the 
and  of  its  relating  to  the  title  of  the  Defendant; 
>  therefore  had  such  an  interest  in  it  as  would 
cure  to  him  the  interference  of  a  Court  of 
lity  to  compel  the  production  of  it.  In  this 
s  Uie  witness  was  asked  on  the  trial,  if  he  had 

such 
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1829.       such  an  instrument ;  he  admitted  he  had ;  and  if 
he  had  refiised  to  produce  it,  it  would  have  been 
a  mockery  if  he  could  not  have  been  examined 
as  to  its  contents.     Any  stranger  might  certainly 
Garrow,  B.     havc  bccu  examined  on  the  same  subject,  and  for 
the  same  purpose,  if  they  had  happened  to  have 
seen  and  read  it ;  and  I  cannot,  under  the  circum- 
stances, consider  that  his  being  the  steward  of  the 
owner  of  the  estate,  afforded  him  any  protection 
from  the  examination.     An  arbitrator,  on  a  re- 
ference before  whom  it  had  been  produced,  and 
who  had  taken  a  note  of  it,  might  have  given  evi- 
dence of  it,  if,  after  the  notice,  it  had  not  been 
produced.     An  amanuensis^  who  might  have  been 
employed  to  transcribe  it  any  time,  or  a  private 
friend,  to  whom  it  might  have  been  communicated 
in  confidence,  whilst  partaking  the  hospitalities' of 
his  Lordship's  table,  that  he  had  in  his  possession 
a  deed  which  shewed  that  his  uncle  had  only  a  life 
estate  in  the  premises.     All  these  persons  m^ht 
have  been  called  to  give  evidence  of  its  existence 
and  contents.  These  instances  are  all  confidences, 
more  or  less,  and  are  only  not  protected  because 
the  parties  do  not  come  within  the  Rule,  beipg 
neither  Barrister,  Attorney  nor  Solicitor ;  and  the 
witness  in  this  case,  the  steward  of  the  party,  is  in 
no  better  situation  than  any  of  the  persons  I  have 
enumerated,  and  all  would  be  obliged  to  answer 
the  questions  put  respecting  the  facts  of  their 
knowledge,  and  such  evidence  would  no  doubt 
justify  the  Jury  in  finding  as  they  have  done,   ft 
is  admitted  that  a  person,  in  the  situation  of  this 
witness  would  be  compellable  to  give  evidence  of 

a  parol 
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communication,  admitting  the  same  fact ;  1823. 

ly  not,  therefore,  the  contents  of  a  docu-  e^)I|^ 

to  which,  for  greater  certainty,  he  may,  if  falmootm 

ses,  refer,  to  correct  himself,  if  he  should  Most. 
e  it,  when  speaking  of  conversations  in 
;  of  which  his  memory  may  be  less  accu« 


Lordship  concluded  (after  noticing  the  small 
t  of  the  damages)  by  adopting  the  words  of 
[Centon,  in  Wilson  v.  RastaUi"^^^  I  have 
understood  that  the  privilege  of  a  client 
ctends  to  the  case  of  the  attorney  for  him ; 
,  whether  it  ought  to  be  extended  further, 
appy  to  think,  may  be  inquired  into  in  this 
for  it  is  a  matter  of  satisfaction  to  us  that 
tep  which  we  take,  may  be  reviewed  in  an- 
:ourt  if  the  Defendant  chuse  to  tender  a  bill 
options ;  and  therefore  our  opinion  will  not 
le  the  Defendant/' 


Curiam^ 


Rule  discharged. 


1829. 


Fillips  and  Another  v.  Stephenson.  rnhN^t^^ 


TER  moved  for  a  sequestration  against  the  ThTwarden^s 
id  personal  estate  of  the  Plaintiff  for  non-  prii^ner^bctog 
It  of  132/.  5s.  Sd.  taxed  costs  upon  the  cer-  To^]^niemSt 

for  non-pay- 
«ti  taxed,  is  sufficient  to  found  a  motion  for  a  seqaestratioDy  without  any  affi- 
emand  and  refusal  to  pay. 

XI.  K  K  tificate 
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1829.       tificate  of  the  Warden  of  the  Fleet,  signifying  that 

Phiitips     *^^  PliiintifF  "  had  been  committed  on  the  6th  insL 

and  another    ^^  j^jg  custody,  and  then  remained  a  prisoner  for 

sxEVKNioN.    (amongst  other  things)  (a)  his  contempt  in  not 

paying  the  sum  pf  132/.  5s.  8d.  costs  taxed  in  this 

cause.*'     The  certificate  was  dated  that  day,  N(h 

vember  27. 

The  Court,  at  first,  were  of  opinion  that  an  ^flS- 
davit  ought  to  be  made  by  some  person  entitled  to 
receive  the  amount  of  the  costs,  shewing  that  a 
demand  had  been  made  since  the  Plaintiff's  com- 
mittal, and  that  he  still  refused  to  pay  the  money; 
t^th  Nw€mher.  butupou  being  informed  that  it  had  been  the  prac- 
tice, on  former  occasions,  to  grant  a  sequestration 
upon  hearing  the  Warden's  certificate  read,  with- 
out any  affidavit,  the  Court  made  the  order  ac- 
cordingly. 

The  following  cases  were  cited  from  the  Minute 
Book  to  that  effect : — 

Mantell  r.  Marchant. 
17th  Dec.  1803. 

Jenkins  t;.  Davis. 
7th  Feb.  1815. 

(a)  Mr.  Phillips  was  coDfined  for  debt  in  the  gaol  of  Carmar- 
thaiy  when  the  attachment  and  other  previous  process  was  issued 
against  him;  and  on  the  first  day  of  this  Term  he  waa  brought 
up  by  writ  of  habeas  corpus  cum  cautis  to  the  bar  of  the  Court, 
and  on  his  declining  to  pay  the  money  was  committed  to  the 
Fleot,  charged  with  hi&  contempt  and  with  the  other  causes  men- 
tioned in  the  SherifTs  return. 

Doe 
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18i2. 

E  dem.  Beanland  and  others  v.  Hirst  (fl).      ^^aN^emier 

S  was  an  action  of  Ejectment  for  Coal-mines  e  ecimont  ^^ 
e  Parish  of  Bradford  and  County  of  York.  Kranteci  under 

^  •'  particular  cir- 

i  the  Trial  at  the  York  Spring  Assizes,  1822,  ^"mstances 

*  •      ^  '  'in  evidence  in 

e  Bayley,  J.,  the  case  appeared  to  be  as  fol-  the  cange,not- 

'        ^  ^'    ^  withstanding 

The  coals  in  dispute  consisted  of  a  vein  of  the  verdict  of 

*  the  Jury  (for 

>ed  coal,  lying  under  a  farm  called  T/ie  Lower  the  Defend- 

ant)  was  in 

Ing  Farm^  at  a  depth  of  between  forty  and  conformity 

with  the  direc* 

^ards  below  the  level  of  a  sough  or  water-gate,  tion  of  tiie 
1  The  Blackshaw  Beck  Sough.  They  had  been  who  tried  the 
ped  in  water  until  the  year  1812,  when,  in  CostsoVdered 
iquence  of  the  completion  of  a  sough,  called  e^ent. 
innattHole  Drain^  which,  from  the  year  1793  leJ^'h^^^'e 
•  that  period,  had  been  working  at  an  expense  ^fji  ^f^Jd  "'^^ 
veral  thousand  pounds,  by  Joseph  Woddfiead,  verse  powes. 

*  ^  -*  '   sion,  18  sum- 

after  him,  by  Aydon  and  ElwelU  with  a  view  ^»ent  to  raise 

•^        •^  ^  a  presumption 

ain  some  extensive  coal-mines  near  to,  but  ^^  s^^^nt  in  fa- 

vonr  of  the 

nnected  with  the  one  in  question,  for  the  first  right  to  a  good 

title  in  a  re- 

they  became  dry  and  capable  of  being  gotten,  gister  county ; 

._  i-ni*!!  •!/»        I  arid  what  is  in- 

\\S  J  1/don,  2Lnd  Elwell  begSLii  to  sink  for  these  sufficient  to 
\ed  coals,  but,  before  reaching  them,  were  dis-  and  what  ef- 

J    /•  T  J?     ^r         i_       -r  »   feet  deeds  un- 

fed from  proceeding  any  further  by  Joseph  der  circum. 

I  1*         ,,i  !•        .1  n  t  •     n       stances  affcct- 

f,  who  claimed  them  as  beir-at-law  of  his  fa-  ing  their  con- 
Aydon  and  Elwell^  upon  this,  took  a  lease  Iho^udTave  as 
em  from  him  at  one  hundred  pounds  per  acre,  Tee  the7acu 
under  that  lease,  continued  to  get  the  coals 
veral  years,  paying  Joseph  Hirst  his  rent,  and 
laying  to  the  tenant  of  the  farm  one  guinea 

(a)  JEj:  relatione, 

K  K  2  a-year. 


of  the  Case. 
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a-year,  as  a  compensation  for  damage  done  to  the 
surface.  Some  time  after  Aydon  and  Ebaoell  began 
to  work  these  coals,  they  received  notice  from  the 
owners  of  the  estate  that  the^  coals  belonged  to 
them,  but  they  paid  no  attention  to  such  notice, 
and  it  was  not  repeated,  although  the  owners  c£ 
the  estate  were  aware  of  the  yearly  payment  of 
one  guinea  to  the  surface  tenant.  In  the  year  1816, 
Joseph  Hirst  died,  leaving  an  only  son,  Thomas^ 
his  sole  heir  and  devisee,  who  thereupon  became 
entitled  to  the  rent  for  these  low-bed  coals.  lo 
1820,  an  action  of  ejectment  was  brought  hyjokn 
Hirst  against  Aydon  and  Ehoell  for  recovery  of 
these  low-bed  coals,  which  action  Thomas  Hirst, 
as  their  landlord,  defended.  On  the  trial  of  that 
cause,  it  appeared  that  Joseph  Hirst  was  bom  be- 
fore marriage,  and,  as  such,  incapable,  although 
the  eldest  son,  of  being  heir  to  his  father,  where- 
upon, on  the  father's  death,  the  coals  in  question 
vested  in  his  younger  son,  Thomas,  who  was  born 
after  marriage,  and  from  whom»  upon  his  death  in 
1802,  they  descended  to  the  then  Plaintiff  as  his 
only  son  and  heir-at-law.  Upon  this  evidence  a 
verdict  was  found  for  the  then  plaintiff,  wlio  was, 
in  the  following  term,  put  in  possession  of  the  low- 
bed  coals  under  a  writ  of  Ha.  fa^  poss.  An  action 
for  mesne  profits  was  then  commenced  by  John 
Hirst  against  Thomas  Hirst,  which  terminated  in 
a  reference  at  Nisi  Prius,  under  which  the  arbitra- 
tors awarded  a  certain  sum,  and  also  ordered  7%o- 
mas  Hirst  to  give  up  to  John  a  deed,  bearing  dite 
the  Sd  December  1765,  which  they  adjudged  to  be 

in 
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ssession,  and  which  was  accordingly  given 
3  month  of  June^  1821. 

chaelmas  Term,  1820,  the  present  action 
nent  was  commenced  against  John  Hirst 
owners  of  the  Lexer  Busk  Ing  Farm  on 
ind  that  the  low-bed  coals  in  dispute  were 
f  the  inheritance,  and  had  never  been 
away.  The  cause  was  brought  down  for 
the  following  York  Assizes,  but,  from  a 
in  laying  the  day  of  demise  in  the  decla- 
he  Plaintiffs  were  nonsuited.  In  June^ 
homas  Hirst  applied  to  James  Bottomley^ 
lie  lessors  of  the  Plaintiff,  for  the  deed  of 
lich  was  then  in  Bottomley*s  possession, 
to  give  up  the  same  to  John  Hirstj  pur- 
the  award.  With  this  deed  Bottomley  re- 
part,  and,. therefore,in order  to  avoid  an 
mtfor  nonperformance  of  the  award  which 
n  moved  for  against  him,  Thomas  Hirst 
0  purchase  the  Lower  Busk  Ing  Farm  at 
\  of  seven  hundred  pounds,  amongst  the 
js  of  which  he  received  the  deed  of  1765. 
so  agreed  that  no  conveyance  should  be 
the  estate  until  after  the  determination  of 
tment  then  pending,  so  that  the  parties  on 
rd  still  continued  the  same,  although  Tho- 
$t  became  the  only  person  beneficially  in- 


18<^. 


Dob  dein. 
Beanlamd 
tnd  others 

Hirst. 


^port  of  their  title,  the  lessors  of  the  Plain- 
uced  the  following  deeds : 

2l8t 


Bbanland 
and  otliers 

V. 
HUUT. 
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1822.  2 1st  and  22nd  October,  1713,    Conveyance  to 

P^^^(J^  make  a  tenant  to  the  prcecipe  and  exemplification 
of  a  recovery  suffered  thereupon  in  Easter  Term, 
1 3th  Ann.  To  the  use  of  Samuel  Huhne  and  Mary 
his  wife,  and  their  heirs,  of  {inter  alia)  certain 
lands,  situate  in  Revey^  in  the  parish  of  Bradford. 

1 6th  April,  1756.  Will  of  the  said  Samuel  Hubne^ 
whereby  he  devised  all  his  estates  whatsoever  and 
M'heresoever,  unto  Mary  his  wife,  and  her  heirs 
and  assigns  for  ever. 

SOth  October,  1 766.  Will  of  Mary  Hulme,  where- 
by she  devised  all  her  estates  to  trustees,  therein 
mentioned,  in  trust,  to  sell  the  sarnie  as  soon  as 
conveniently  might  be  after  her  decease,  and  ap- 
ply the  purchase  monies  as  therein  directed. 

Srd  and  4th  January,  1780.  Conveyance  by  the 
said  trustees  of  (amongst  others)  the  farm  called 
the  Lower  Busk  Ing  Farm,  situate  in  Revey  afore- 
said, to  Josiah  Hothamj  his  executors,  administra- 
tors and  assigns  for  the  term  of  2000  years,  subject 
to  redemption.  Remainder  to  the  use  of  Joseph 
Huhne,  his  heirs  .and  assigns  for  ever ;  proviso  for 
redemption,  on  payment  of  600/.  and  interest  by 
the  said  Joseph  Hulme  to  the  said  Josiah  Hotkam, 
his  executors,  administrators  or  assigns,  on  a  day 
therein  mentioned. 

24th  December,  1782.  Probate  of  the  will  of  the 
said  Josiah  Hotham,  whereby  he  gave  all  the  re- 

sidue 
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idue  of  his  goods,  chattels,  monies,  securities  for 
Qoney,  estate  and  effects,  whatsoever,  unto  his 
laughter,  Susannah  Ilotham^  and  appointed  her 
ole  executrix  of  his  said  will. 

30th  April  and  1st  May^  1805.  Indentures  of 
ease  and  release ;  the  release  being  of  five  parts, 
nd  made  between  the  said  Joseph  Hulme,  of  the 
rst  part,  the  said  Susannah  Hotham^  executrix  as 
foresaid,  of  the  second  part,  Elizabeth  Bower^  of 
he  third  part,  JoAw  Bottomle2/(from  whom,  in  1813, 
he  said  lessors  of  the  Plaintiff  had  purchased  the 
^^oxver  Busk  Ing  Farmj  although,  standing  upon 
he  title  of  their  grantor,  such  conveyance  to  them 
?as  not  given  in  evidence)  of  the  fourth  part,  and 
^oseph  Beanland  of  the  fifth  part,  reciting  as  there- 
tt  is  recited.  It  was  witnessed  that,  for  and  in 
onsideration  of  the  sum  of  500/.  to  the  said  Jo- 
eph  Hulme  paid  by  the  said  John  Bottomley  as 
herein  mentioned,  the  said  Joseph  Huhne  did 
hereby  grant,  bargain,  sell,  alien,  release,  and 
onfirm,  unto  the  said  John  Botiomlei/y  his  heirs 
nd  assigns,  the  said  farm  called  the  Lower  Busk 
ng^  together  with  the  several  closes  thereto  be- 
mging ;  together  with  all  and  singular  houses, 
ut-houses,  &c.,  mineSj  quarries^  minerals^  rights, 
berties,  and  appurtenants,  thereto  belonging,  or 
herewith  usually  occupied  or  enjoyed,  "  Saving 
Iways  and  reserving  out  of  those  presents  so  much 
nd  such  part  and  parts  of  the  coals,  mines,  and 
einsofcoal  and  ironstone,  lying  and  being  under 
le  surface  of  said  closes,  lands  and  grounds,  therc- 
ibefbre  mentioned,  and  intended  to  be  thereby 

granted 
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granted  and  released  as  had  theretofore  been  puT' 
chased  by  Joseph  Hirst,  of  Clayton,  in  the  parish 
qf  Bradford  aforesaid^  and  Samuel  Aydon,  and 
William  Elwell  of  Shelf,  in  tlie  parish  of  Halifax 
aforesaid^  ironmasters^  of  the  said  Joseph  Hulme^ 
and  by  him  conveyed  and  disposed  of  to  them, 
with  the  liberties  and  privileges  appertaining  there- 
to; under  and  subject  nevertheless  to  the  pay- 
ment and  performance  of  certain  payments,  cove- 
nants and  agreements,  on  the  parts  of  the  said 
Joseph  Hirst  and  the  said  Samuel  Aydon  and  WiU 
liam  Elwellj  their  heirs,  executors,  administrators, 
or  assigns,  to  be  paid,  done  and  performed  for  or 
in  respect  of  the  said  coals,  mines,  and  veins  of 
coal  and  ironstone,  by  them  or  some  of  them,  pur- 
chased as  aforesaid,  such  payments  to  be  from 
time  to  time,  and  at  all  times  hereafter,  when  and 
as  the  same  shall  become  due  and  payable,  made 
to  and  received  by  the  said  John  Bottomley^  his 
heirs  and  assigns."  And  the  indenture  further  wit- 
nessed that,  for  the  considerations  therein  men- 
tioned, the  said  Susannah  Hotham  bargained,  sold, 
assigned,  transferred,  and  set  over,  unto  the  said 
Joseph  Beanland^  his  executors,  administrators  and 
assigns,'  all  the  aforesaid  premises,  to  hold  for  the 
residue  and  remainder  of  the  said  term  of  2000 
years }    in  trust,  nevertheless,  for  the  said  John 
Bottomley^  his  heirs  and  assigns. 


Upon  the  preceding  reservation  being  read,  it 
was  objected,  that,  unless  explained  away,  it  dis- 
affirmed any  title  to  the  coals  in  the  lessors  of 
the  Plaintiff,  it  being  evident  that  some  coals  had 

been 
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yeen  previously  conveyed  by  Joseph  Hulme^  which  1^22. 

night  be  the  very  coals  in  dispute;  upon  which  DoKdem. 

he  Plaintiff^s  Counsel  proceeded  to  answer  that  ^a^hw? 

)bjection,  and  explain  such  reservation,  by  giving  hisst. 
n  evidence  the  following  deeds : — 

16th  October y  1727.  Agreement  between  Ed- 
vard  Bourne  and  RicJiard  Pollard^  his  tenant,  of 
:he  one  part,  and  Nathaniel  Priestley^  Samuel 
Hubne  (therein  described),  and  Thomas  Hirst^  of 
Clayton  Heights^  in  the  parish  of  Bradford^  afore- 
said, yeoman,  of  the  other  part :  reciting,  that  the 
parties  of  the  second  part  were  severally  seised  of 
certain  farms  and  lands,  in  the  parish  of  Bradford 
iforesaid  (amongst  which  the  said  Busk  Ing  Farm 
is  particularized  as  being  the  estate  of  the  said 
Samuel  Hulme)^  under  which  a  mine  or  vein  of 
:oal8  had  lately  been  discovered  to  exist. .  And 
further  reciting,  that  it  appeared,  upon  casting 
level,  by  persons  of  skill  and  judgment  in  coal 
nines,  that,  by  making  a  sough  or  Watergate 
[which  upon  the  trial  was  proved  to  be  called  The 
Blackshaw  Back  Sough)  out  at  the  north  west 
Isomer  of  a  close  of  the  said  Edward  Bourne* Sy  in 
the  possession  of  the  said  Richard  Pollard^  com* 
monly  called  The  Jngy  and  driving  it  in  the  direc- 
tion there  specified,  the  said  mine  and  vein  of 
coals,  in  the  lands  of  them  the  said  parties  of  the 
second  part,  might  be  drained,  and  the  coals 
therein  be  rendered  capable  of  being  got  by  proper 
pit-shafts  to  be  made  for  that  purpose.  For  the 
considerations  therein  mentioned,  the  said  parties 
of  the  first  part  agreed  to  permit  and  sufier  the. 

said 
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said  parties  of  the  second  part,  their  heirs  and  as- 
signs,  agents,  workmen  and  servants,  to  dig,  mine 
and  make,  one  sough  or  Watergate,  from  the  north- 
west comer  of  the  said  close,  called  The  Ingj 
opening  into  a  certain  brook  or  watercourse  there, 
and  to  drive  the  said  sough  in  manner  and  in  the 
direction  therein  specified ;  and  for  that  purpose 
to  dig,  mine,  and  put  down  pit-shafts,  and  to  do 
any  act  or  thing  in  the  lands  and  grounds  of  the 
said  Edward  Bourne,  in  the  possession  of  the  said 
Richard  Pollard,  needful  for  the  purpose  aforesaid. 


10th  Marchj  1 728.  Indenture  tripartite  between 
Jonathan  Priestley j  son  and  heir  of  the  said  Na- 
thaniel Priestley,  of  the  first  part,  the  said  Samuel 
Hulme,  of  the  second  part,  and  the  said  Thorns 
Hirst,  of  the  third  part,  reciting  the  said  agree- 
ment of  16th  October  J  1727 ;  and  also  reciting  that 
the  said  parties  had  agreed  to  become  partners  in 
the  said  coal-mine  supposed  to  be  in  their  re- 
spective lands  and  grounds  therein  mentioned.  It 
was  witnessed  that  the  said  parties  did  theicby, 
for  themselves,  their  heirs,  executors  and  adminis- 
trators,  severally,  and  not  jointly,  covenant,  con- 
descend and  agree,  to  bear,  pay  and  discharge* 
each  of  them,  a  third  part  of  all  cliarges,  expences 
and  disbursements,  which  should  be  required  m 
the  driving  the  said  sough  or  water-gate  from  the 
north-west  corner  of  the  said  Edward  Bournes 
close,  called  The  Ifig^  through  the  several  lands 
and  grounds  of  the  said  parties,  wherein  ibey 
should  be  enabled  to  get  coals,  Ijy  the  level  of  t^ 
said  sough  or  Watergate.    And  that,  when  the  said 

coal-mio® 
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iinne  should  be  exhausted,  and  no  more  coals 
d  be  gotten  in  the  lands  and  grounds  above 
tioned,  by  the  level  of  the  said  sough  or 
ir-'gate,  then  each  of  the  said  parties  should 
one-third  of  the  expence  of  filling  up  the  pit- 
;a,  levelling  the  pit-hills^  and  reducing  the 
frand  grounds  of  the  said  partners,  into  as  good, 
it.and  condition  as  the  same  were  at  the  time 

§ 

laking  the  said  indenture. 


iaS3. 


DoBdem. 

BBANLiUID 

and  othera 
Hirst. 


d  December^  1765.  Indenture  tripartite  be- 
in  Jonathan  Priestley y  son  and  heir  of  the  said 
ithan  Priestley^  of  the  first  part,  Mary  Hulme^ 
t  of  the  said  Samuel  Hulmey  of  the  second 
,  John  Hirstj  and  Thomas  Hirsts  of  Clayton, . 
in  the  parish  oiBra^ford^  aforesaid,  merchants,, 
two  only  sons  and  devisees  named  in  the  last 
and  testament  of  the  said  Thomas  Hirst  (party 
le  deed  of  1728),  of  the  third  part,  reciting 
before-mentioned  deed  of  10th  Marchj  1728. 
I  also  reciting  that  the  said  coal-mine  had  been 
jght,  carried  on,  and  kept  on  foot,  by  the  said 
tthan  Priestley^  Samuel  HuJme  and  Thomas 
%tj  deceased,  during  their  respective  lives,  and 
he  said  parties  to  the  now  reciting  deed  since 
r  death  ;  and  that  the  greatest  part  of  the  coals 
le  said  indenture  of  1728,  recited  to  have  been 
^  within  tlie  respective  fdrms  aforesaid,  had 
I  gotten  and  disposed  of.  And  that  the  said 
ry  Uulme  aud  Jonathan  Priestley^  were  desirous 
eoline  the  said  colliery,  and  to  sell  and  dispose 
leir  two-third  parts  therein.  And  also  reciting 
it  had  been  agr-eed  between  the  said  parties 

thereto, 
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18S3.       thereto,  that  the  said  John  Hirst  and  Thomas  Hirri 
^^^^^     should  and  might  at  all  times  thereafler  have  the 

•i^othen    ^'^  *"^  ^^^  "^®  ^^^  enjoyment  of  the  sough  or 
^-         drain,  and  all  the  old  works  belonging  to  the  col- 
liery or  coal-mine  aforesaid,  or  which  might  at  any 
time  thereafter  be  made  by  the  said  John  Hirst 
and  Thomas  Hirstj  for  or  in  respect  of  the  coals 
yet  remaining  ungotten  in  any  of  the  farms  or 
lands  before  mentioned,  for  loosing  or  draining 
any  coals  which  could  be  loosed  hy  the  said  sough  ar 
draifif  and  which  they  the  said  John  Hirst  and 
Thomas  Hirst  should  or  might  choose  to  loose  or 
drain  through  the  same.     It  was  witnessed  that 
in  consideration  of  the  sum  of  25L  4fS.  to  the  said 
Jonathan  Priestley  and  Man/  Hulme  paid  by  the  said 
John  Hirst  and  Thomas  Hirst^  the  said  Jonatium 
Priestley  and  Mary  Hulme  did  thereby  grant,  bar- 
gain, sell,  release  and  confirm,  unto  the  said  John 
Hirst  and  Thomas  Hirst,  their  heirs,  executors, 
administrators  and  assigns,  their  two-third  parts  or 
shares  of  all  the  mines,  veins,  and  seams  of  coal 
lying  and  being  in  any  of  the  farms  or  grounds 
aforesaid,  of  them  the  said  parties  to  those  pre- 
sents, t9gether  with  the  full  and  free  use  of  the 
mine,  drain  or  sough,  tlieretofore  made  and  driven 
for  the  use  of  the  said  colliery  or  coal-mine  for 
loosing  or  draining  the  said  coals  with,  or  any 
other  coals  which  they  the  said  John  Hirst  and 
Thomas  Hirst  might  think  proper  to  drain  or  loose 
by  or  through  the  same,    ^'  Such  coal-bed  or  beds 
in  the  lands  of  them  the  said  Jonathan  PriesHen 
and  Mary  Huime  hereinbefore  particularly,  men- 
tioned as  are  lying  below  or  under  the  beds  or 

seams 
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fams  of  coal  which  have  been  heretofore  wrought       1®^- 
f  the  said  Jonathan  Priestley^  Samuel  Hulme  and     p^^dem. 
^homas  Hirsts  deceased,  or  which  now  are  or  late    ^^ "SSere 
we  been  wrought  by  the  said  parties  to  these 
resents  or  any  bf  them,  if  any  such  lower  bed  or 
3ds  there  be  only  excepted/'     The  deed  then 
>ntained  several  reservations  of  yearly  payments 
f  the  said  John  Hirst  and  Thomas  Hirst  to  the  said 
inaihan  Priestley  and  Mary  Hulme  in  the  events 
lerein  specified  and  concluded  by  limiting  the 
3riod,  during  which  the  Hirsts  were  at  liberty  to 
Iter  on  the  lands  of  Priestley  and  Hulme  in  order 
\  dig  pits,  &c.  to  the  term  of  twenty-eight  years 
om  the  date  thereof. 

ISih  Aprils  1799.  Articles  of  Agreement  be* 
veen  the  before  named  Joseph  Hulme  of  the  one 
irt,  and  John  Crawshaw  and  Samuel  Aydon^  iron- 
lunders  and  partners,  of  the  other  part,  whereby 
ler  agreeing  that  in  consideration  of  the  yearly 
id  other  payments  therein  mentioned,  the  said 
rawshaw  and  Aydon  might  have  liberty  to  get 
id  carry  away  all  the  upper  bed  iron-stone  with* 

I  the  several  closes  therein  mentioned  (of  which 
le  Lower  Busk  Ing  Farm  formed  part) ;  and  also 

II  the  posts,  pillars  and  supports  of  coal,  within 
le  same  closes  where  the  coal  had  been  already 
^tten,  and  also  all  the  black  or  upper-bed  coal 
Elder  the  same  closes ;  it  was  agreed  that  if  the 
Lid  Crawshaw  and  Aydon  should  at  any  time  there- 
[ler  have  an  opportunity  of  getting  the  lower-bed 
>al  in  the  said  several  closes  of  land  or  any  of 
lem,  they  should  be  at  liberty  so  to  do  on  pay- 
ment 
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tnent  of  SOL  per  acre ;  and  Crawskaw  and  Aydtm 
thereby  agreed  to  make  reasonable  satisfkctioiii  to 
the  surface  tenant  for  any  damage  arising  from 
such  works.     To  these  several  interests  vested'  in 
the  Hirsts  and  in  Crawskaw  and  Aydon  (v^Oj  in 
the  year  1805,  were  represented  hy  Aydon  BXkii 
Elwett)  the  Counsel  for  the  Plaintiff  then  insisted 
that  the  reservation  in  the  conveyance  ofisi  May 
1805  solely  referred;  and,  in  order  still' ftirtBteir to 
negative  the  existence  of  any  other  grant  bf  coal 
from  Hulme  to  the  Hirst  family,  they  called  the 
Deputy  Registrar  for  the  West  Riding  of  York- 
shire, who  proved  that  he  had  searched  the  office 
from  its  commencement  down  to  the  year  1805, 
and  no  such  deed,  except  the  deed  of  3rd  December^ 
1765,  was  registered  ;  he  added,  on  cross  examin- 
ation, that  it  was  not  usual  to  register  ^hlHti  of 
coal-  They  also  called  Michael  Stocks  wfi6' proved 
that  his  son-in-law,  Thomas  Hirstj  had 'had  the 
Defendant's  title-deeds  in  hispossession-nhderthe 
circumstances  hereafter  stated  previously  to  the 
year  1820 ;  that  they  had  ca^^fully  looked  through 
those   title   deeds    previously*  io  the  ejectment 
brought  against  Aydon  and  Ehvell^  and  that  no 
such  grant  was  to  be  found  amongst  them ;  and, 
moreover,  that  from  his  connexion  with  the  par- 
ties he  must  have  known  of  the  existence  of  such 
a  deed  if  it  had  ever  beeti  made,  and  he  knew  ^ 
none  nor  had  ever  heard  of  it.     The  attorney  who 
prepared  the  deed  of  1 805,  also  stated  that  he  intro* 
duced  that  exception,  not  from  any  knowledge  » 
his  own  that  such  a  grant  had  ever  been  made,  hut 
from  information  furnished  him  by  Hutm^szffioi 

On 
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!)n  inspecting  the  deed  a£  1st  May,  1805, 
re  appeared  an  erasure  in  the  clause  which  ex- 
ited from  that  conveyance  such  coals  as  had 
(n  before  purchased  by  Hirst  and  Aydon  and 
veil:  as  read,  the  words  were,  '^  purchased  by 
eph  Hirst  of  Clayton^  in  the  parish  of  Bradford 
resaid,  and  Samuel  Aydon  and  William  Elwell"; 
;  it  was  obvious  that  some  word  had  succeeded 

word  ^^  aforesaid",  and  had  been  erased,  and 

blank  filled  up  with  three  asterisks.  The  De- 
;y  Registrar  produced  the  registered  memorial 
that  deed,  in  which  the  word  ^^  maltster''  suo- 
ided  the  word  ^^  aforesaid";  and  the  Attorney 
0  prepared  the  deed  itself  produced  the  draft 
it, in  which  also  was  the  word  "maltster",  and 
>re  that  the  erasure  was  not  made  at  or  before 

execution  of  the  conveyance.  It  was  further 
»ved  tliat  there  never  was  a  Joseph  Hirst  of 
yton^  maltster,  but  that  the  father  of  the  De- 
dant  resided  at  Clayton^  and  was  a  malt* 
r,  and  that  Joseph  Hirst  lived  at  Clayton^ 
;  was  not  a  maltster.  It.  was  also  proved  that 
\eph  Hirst  was  the  guardian  of  the  Defendant 
ring  his  minority,  and,  as  such,  had  the  custody 
all  the  Defendant's  title-deeds.  That  these, 
yt\  his  death,  came  into  the  possession  of  his 
I,  Tfiomas  Hirsts  who  had  married  the  daughter 

Michael  Stocks ^  in  whose  hands  the  deed  of 
35  had  been  lodged  as  a  pledge,  some  time  pre- 
us  to  the  year  1820.  Michael  Stocks  swore  that 
!  deed  was  in  the  same  state  as  at  present  when 
irst  came  into  his  possession. 

The 


18». 


Doe  dem. 

Beamiahd 

and  others 

r. 

Hirst. 
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1893. 


Dob  dem. 

BSiiMLAMD 

andotben 
Hirst. 


CASES  IN  tHS  EXCHEaUERf 

The  Defendant  called  no  witnesses. 

Baylet,  J.  In  summing  up  the  case,  after  i^ 
capitulating  the  various  facts  above  stated,  told 
the  Jury  that  the  question  for  their  consideration 
was,  whether  they  believed  that  some  other  con- 
veyance than  those  in  evidence  had  actually  been 
made,  under  which  the  Defendant  would  be  enti- 
tled to  the  coals  in  question :  that  upon  the  deed 
of  the  1st  May^  1 805,  they  would  consider  the  cir- 
cumstance of  the  erasure,  observing  that  the  man 
who  was  capable  of  making  an  alteration  in .  one 
deed  might  be  capable  of  suppressing  another,  if 
within  his  power. 


The  Jury  found  a  verdict  for  the  Defendant. 

In  Easter  Term  last,  Brcmgham  obtained  a  Rule 
to  shew  cause  why  that  verdict  should  not  be  set 
aside,  and  a  new  trial  had,  on  two  grounds — ^first, 
that  such  verdict  was  against  the  evidence  in  the 
cause :  and  secondly,  that  the  Jury  had  been  mis- 
directed. 


Against  this  Rule,  HuUock,  Serj.,  was  heard  in 
the  same  Term,  when  the  Barons  requesting  to 
have  the  deed  of  1st  Ma^^  1805,  produced  before 
them,  the  case  stood  over  for  that  purpose  until  this 
Term :  and  now  Williams  and  Starkie  also  shewed 
cause.  They  argued,  1st.  That,  unless  explained 
away,  the  exception  on  the  face  of  the  deed  of 
1805  disafiirms  any  title  in  the  lessors  of  the  Plain- 
tiff 
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tiff  to  the  low-bed  coals  in  question.  The  esccep-  l^®- 
tion  refers  to  a  grant  of  coals  by  Joseph  Hulme  to  Doidlm. 
Joseph  Hirst;  but  the  parties  to  the  deed  of  1765,  ^othJIT 
which  it  is  contended  such  exception  contem*  Hmw. 
plates,  is  between  totally  different  parties,  and 
cannot,  therefore,  be  the  grant  referred  to.  2nd. 
That  the  agreement  between  Huhne  and  CrMO' 
show  and  Aydottj  in  1799,  passed  the  legal  estate 
in  the  low-bed  coals,  and,  consequently,  that  the 
lessors  of  the  Plaintiff  had  not  a  sufficient  interest 
to  support  an  ejectment.  3d.  That  the  whole  case 
was  so  pregnant  with  fraud  as  to  warrant  the  Jury 
in  presuming  that  a  grant  of  coals  to  the  Defend- 
ant had  been  suppressed.  4th.  That  an  adverse 
possession  known  to  the  lessors  of  the  Plaintiff 
had  existed  since  the  time  when  the  coals  were 
first  capable  of  being  possessed ;  and  although 
twenty  years  had  not  elapsed  since  such  ad- 
verse possession  commenced,  yet  there  are  cases 
where  the  Court  have  held  a  shorter  time,  when 
attended  by  other  circumstances,  sufficient  to 
found  the  presumption.  Reeves  v.  Brymer  («)/— 
Stli.  The  non-registry  of  any  grant  does  not 
afiect  the  question ;  because  the  Deputy  Regis-^ 
trar  expressly  stated  that  it  was  not  usual  to  re- 
gister grants  of  coal :  besides  which,  the  stat.  2 
and  S  Ann.  c.  4.  was  intended  to  protect  only  pur- 
chasers for  a  valuable  consideration,  which  the 
lessors  of  the  Plaintiff  were  not.  Where  was  the 
consideration  for  the  coals,  which  were  proved  to 
be  worth  100/.  an  acre,  when  the  purchase-money 
of  the  whole  estate  of  the  Lower  Busk  Ing  was 

(a)6Ve8.  516. 

VOL.  XI-  L  L  only 
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lass.  only  5002.  ?    They  also  cited  Bex  v.  Long  Btick- 

D^EdCTu  ^  C^)»  ^  ^^  point,  to  shew  the  non-registry  of  the 

^«^»j^»  presumed  grant. 


andolhcrt 


Brougham^  Tmdal^  and  Alexander^  in  support 
of  the  Rule*     l  ^  The  verdict  was  against  evi- 
dence.   All  the  evidence  in  the  cause,  both  par 
role  and  documentary,  went  to  negative  the  exist- 
ence of  any  other  grant  from  Huhne  to  Hirit  than 
that  of  1765 ;  and  although  that  deed  was  between 
parties  different  in  name  from  those  mentioned  in 
the  exception  in  the  deed  <^  1805,  yet  the  inte- 
rests ^  were  the  same.    The  Joseph  Huhne  who 
conveyed  in  1^5,  was  the  son  of  the  Mary  Huknc 
who  granted  in  1765;  and  the  Joseph  Hirst  men- 
tioned in  the  deed  of  1805,  was  the  eldest  son  of 
the  Thomas  Hirst  who  was  one  of  the  grantees  in 
1765.    The  exception  may,  therefore,  be  coo- 
strued  as  rather  specifying  the  &mily  than  the  is* 
dividual.     And  this  is  rendered  more  prohabie 
from  the  same  mistake  having  been  made  in  ex- 
cepting the  coals  actually  granted  to  Gromkv 
and  Ay  don  as  having   been  granted  to  Ay  don 
and  ElxcelL     Had  the  grant  existed,   it  is  but 
fiur  to  suppose  that  some  deed,  or  draft,  or  ab- 
stract, referring  to  or  reciting  it,  would  have  beea 
produced  on  the  trial,  but  that  was  not  the  case. 
The  evidence  of  Michael  Stocks  was  strong  upon 
the  subject ;  and  it  is  clear  that  it  could  not  have 
been  made  before  the  year  1 709,  because,  in  tbe 
articles  of  agreement  with  Cnxwshaw  and  AyioBt 
made  on  the  Id/A  April  in  that  year,  Hmlmeex- 

(a)  7  East,  45. 

presdy 
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pressly  asserts  bis  ownership  of  the  coals  in  ques» 
tion.  But  the  evidence  of  non-registry  is  decisive 
of  the  point,  and,  although  the  Deputy  Registrar 
stated  that  it  was  not  usual  to  register  grants  of 
coaly  yet  that  will  have  no  weight,  because,  being 
interests  affecting  land,  the  stat.  is  express  in  re- 
quiring them  to  be  registered.  And  they  distin- 
guished ReT  v.  Long  Btwkbyj  on  that  ground. 


1823. 


Dob  detn. 
Bbaiilaiii> 
and  others 

V. 
RlRtT. 


But  2ndly  they  submitted  that  the  Jury  were 
misdirected  in  having  it  left  to  them  to  presume 
the  grant  of  coal  contended  for: — 1st.  Because 
there  was  no  sufficient  proof  of  adverse  possession 
whereon  to  found  such  a  presumption.  It  is  al- 
lowed on  all  hands  that  actual  possession  of  these 
low-bed  coals  was  physically  impossible  until  the 
year  1812,  when  the  Annatt  Hole  Sough  drained 
them,  so  that  the  utmost  possible  extent  of  ad- 
verse possession  cannot  exceed  eight  or  nine  years, 
which  according  to  all  the  cases  is  not  even  primd 
fime  evidence  of  a  right.  And  they  cited  Dot  d. 
FemAck  v.  Recd(a)y  and  distinguished  Reeves  v. 

Sndly.  Because  the  circumstance  of  an  erasure 
in  the  detd  of  1 805,  which  was  put  to  the  Jury  as 
a  ground  of  presumption,  was  no  ground  what- 
ever. The  word  **  maltster*'  could  not  affect  the 
lessors  of  the  Haintiff,  whose  title  is  totally  na- 
coonected  with  the  Hirst  family ;  and  indeed  it 
accords  with  the  fact  that  there  never  was  a  7%o- 


{a)  i  Barn,  and  Aid.  239. 

Lh  2 


[b)  6  Ves.  516. 
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1822. 


Dob  dem. 
Bbanlanu 
and  other  rs 

V. 

Hirst* 


mas  Hirst  a  maltster.  It  is  therefore  an  imma- 
terial alteration.  But  if  it  were  ever  so  material,  it 
could  only  affect  the  validity  of  the  deed,  and  af- 
fords, in  the  present  action,  no  more  ground  for 
presuming  another  grant  than  the  era£fure  of  any 
other  word  in  the  instrument  would  do.  It  ought 
not,  therefore,  to  have  been  left  to  the  Jury. 


Sdly.  Because,  even  had  the  presumed  grant 
really  existed,  still  it  would  not  have  been  valid 
against  tlie  lessors  of  the  Plaintiff.  The  stat.  2  and 
S  Ann.  for  registering  bills  and  conveyances  ia 
the  West  Riding  of  the  county  of  Yorkj  enacts 
that  a  memorial  of  all  deeds  and  conveyances 
which,  from  and  after  the  29ih  September^  1704^ 
shall  be  made  and  executed  of  or  concerning  or 
whereby  any  honors,  manors,  lands  or  heredita^ 
ments,  in  the  said  West  Riding  may  be  any  ways 
affected  in  law  or  equity,  may  at  the  election  of 
the  party  or  parties  concerned,  be  registered  in 
such  manner  as  thereinafter  directed.     And  that 
every  deed  or  conveyance  that  shall  at  any  time 
after  any  memorial  is  so  registered  be  made  and 
executed  of  the  honors,  &c.  comprised  or  con- 
tained in  any  such  memorial,  shall  be  adjudged 
fraudulent  and  void  against  any  subsequent  pur« 
chaser  or  mortgagee  for  valuable  consideration, 
unless  such  memorial  thereof  shall  be  registered  as 
by  that  act  is  directed,  before  the  registering  tbe 
memorial  of  the  deed  or  conveyance  under  which 
such  subsequent  mortgagee  or   purchaser  shall 
claim.     Now,  the  deed  of  1765,  in  which  the  low- 
bed  coals  are  expressly  reserved,  was  registered ; 

—in 
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— ^in  1805  John  Bottomley^  under  whom  the  lessors 
of  the  Plaintiff  claim,  purchased  for  a  valuable 
consideration  and  his  deed  is  registered ; — and  be- 
tween those  two  periods  no  memorial  of  any  grant 
of  coal  from  Hulme  to  Hirst  is  found  to  be  en- 
rolled in  the  Register  Office.  Such  a  deed,  there- 
fore, even  if  existing  and  produced  in  Court, 
would  have  been  invalid  against  the  lessors  of  the 
Plaintiff,  and  therefore  the  Jury  should  not  have 
been  directed  to  presume  it.  It  has  been  objected 
that  Bottomley  was  not  a  purchaser  for  a  valuable 
consideration,  but  the  contrary  will  be  manifest 
when  it  is  considered  that,  at  the  time  of  his  con- 
veyance, which,  subject  to  the  exception,  expressly 
conveys  all  *'  mines,  quarries,  minerals,  &c.*'  it 
was  still  problematical  whether  or  no  a  low-bed  of 
coals  actually  existed,  for  the  deed  of  1765  speaks 
of  reserving  them,  "if  any  such  there  be";  and 
when  it  is  still  further  considered  that,  in  order  to 
drain  off  the  water,  several  thousand  pounds  must 
necessarily  have  been  expended  in  driving  a  sough, 
had  not  the  Annatt  Hole  Drain^  which  was  proved 
to  have  cost  that  sum,  accidently  produced  the 
effect.  That  the  agreement  between  Hulme  and 
Crawshaxv  and  Ay  don  in  1799,  was  only  a  license, 
and  passed  no  legal  estate  to  the  latter  persons,  is 
proved  by  the  case  of  Doe  d.  Handlcy  v.  Wood{a). 


1592. 

Doe  dem. 
Beamland 
and  others 

HiBST. 


Per  Curiam.     Without  entering  at  all  into  our 

reasons,  we  think  it  sufficient  to  say,  that  this  Rule 

for  a  New  Trial  must  be  made  absolute  j  the  costs 

to  abide  the  event. 

Rule  absolute. 

(«)  2  Barn,  and  Aid.  721.  LiLLEY 


494  CASES   IN   THE   EXCHEQUER, 


^^^  /,     LiLLEY  and  others,  (assignees  of  Bankrupts,)  r. 
TikJMtoy,  Hewitt. 

*i8  iVor. 

^'-^^^'^^^  [^Demurrer/} 

Pleadittf^. 

itiBootneces-  THE  Plamtiffi  declared  as  assignees  of  Bankrupts 

sary,  in  a  tie-  °  * 

ciaretioQ         jn  special  assumpsit,  statinc^,  that  the  Bankrupts 

against  a  per-  '  i        »  O'  r 

son  on  bis  uii-  before,  &c.  were  in  partnership  as  Bankers.  The 

dertakm^tobe  ^  *  '■  ^ 

answerable  for  Declaration  alleged,    that  one  Benjamin  Keheg 

or  to  pay  the  i  ,  f 

debt  of  an.  had  opcncd  an  account  with  the  Bankrupts  as  such 
an  agreement,  bankers  iu  which  they  were  in  advance  to  him, 

note,  or  memo-  j     i  i  ■  i  « 

randnm,orthe  and  that  they  wcrc  about  to  close  the  account,  ud- 
suf  h,  or  the     Icss  Kclsci/  should  give  them  security ;  that,  in 

parties  there-  •!.•  /•^i  •  -■•  -i** 

to,  or  tiiat  it  Consideration  of  the  premises,  and  m  consideration 
Tr^igned^by"^  that  the  Said  [bankers],  at  the  special  instance- and 
nor  is  itlieccs-  rcqucst  of  the  Defendant,  would  not  ck>9e  the 
ih7repiicat^on  said  accouut,  but  would  coutiuuc  to  make  ad- 
averr'inif'that  vancGs  to  KcUcy  /  the  Defendant  undertook,  and 
o?notrormc.  ^^^^  ^^^  ^^^v^  faithfully  promiscd  the  said  bankers 
8tat?n"*'thIJ  to  be  answerable  to  them  for  such  sums  as  they 
iiJ  wJSf''"  *^^  advanced  or  should  advance  to  Kelsey  to  the 
SdaK-  ^^^^"'^  <>f  200/. 

stated  or 
shewn.  Such  a 

plea  held  bad        The  Plaiutifls  then  averred,  that  the  said  bank- 

on  special  de-  ' 

miirrer;  not-    ers,  confidiug,  &c.  did  uot  close  the  account,  but 

withstanding  '  o'  » 

the  case  of      qu  the  Contrary,  kept  and  continued  the  sane  an 

Saunders  v.  .^  * 

Wakefieid,4B.  open  accouut,  and  continued  to  make  such  ad- 

&  A.  595.  '^  ' 

It  is  not  matter  of  objectioB  to  such  a  declaration,  that  the  consideration  for  such  col- 
lateral undertaking;  as  set  out  is  inadequate  ;  for  it  is  not  necessary  to  stale  aMiwl 
adequate  consideration  to  maintain  aaaumpnt  on  the  promise  and  undertaking.  A  gosd 
and  valuable  consideration  in  law  is  all  that  it  is  necessary  to  state  for  diat  purpoie. 

Therefore,  if  the  vndertaking  were  to  be  answerable  for  and  to  repay  moac^  adfaiet^ 
and  to  be  advanced,  to  a  limited  amount  to  the  third  person,  it  cannot  be  objected  ^1 
the  money  already  advanced  was  an  insufficient  consideration  to  gronod  tho  uatotifcif 

It  is  not  necessary  io  such  a  declaration  to  aver  a  request  made  to  the  party  Uwclft 
in  the  first  instance,  to  pay  the  debt  before  the  guarantee  was  resorted  to :  at  lf»t 
an  averment,  that  he  bad  neglected  and  refused  to  repay  die  money,  u  inffie^nt  for  the 
purpose  of  malntainiDg  the  action  against  the  guarantee. 

vances 
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itices  to  Kelsey  thereupon,  to  the  amount  of 
yoLi  and  that  200/.  became  due  and  in  arrear 
5m  Kekey  to  [the  bankers]  upon  the  balance  of 
ich  account:  and  that  although  a  reasonable  time 
r  the  payment  by  Kekey  had  elapsed,  &c.  (averr- 
g  nonpayment  and  neglect  and  refusal  to  pay  by 
'elsey,  of  all  which  premises  the  Defendant  then 
id  there  had  notice) — Breach — refusal  by  the  De- 
ndant  although  requested^  &c.  to  become  answer^ 
4e  to  or  to  satisfy  the  said  bankers  or  the  Plaintiffs 
e  said  sum  of  200/.,  or  any  part  thereof  &c. 

A  second  count  stated  the  consideration  of  the 
bilateral  undertaking  of  the  Defendant  to  be  an-' 
rend[>le  for  sums  advanced,  and  to  be  advanced 
Kelsey  within  the  amount  of  200/.  to  be  forbear- 
g  to  close  the  account,  and  continuing  to  ad- 
nce  money  to  Kelsey ;  and  averred  that  the 
inkrupts  continued  to  advance  sums,  amounting 
5200/. ;  and  that  Kelsey  did  not,  but  refused  to 
y,  &c. 

A  third  stated  a  promise  by  Defendant,  in  con- 
leration  of  the  banker's  lending  and  advancing 
mey  to  Kelsey  at  the  special  instance  and  request 
the  Defendant,  to  be  answerable  to  them  to  the 
tent  of  200/. 


495 

ISi93. 


LiLLBT 

V. 

Hiwnr* 


A  fi>urth  count  laid  the  undertaking  on  the  part 
the  Defendant  to  be,  to  repay  the  money  ad- 
need  to  Kelsey^  if  he  did  not  in  consideration  of 
e  bankers  lending  money  to  Kelseyy  at  the  re- 
est  of  the  Defendant 

The 
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1822. 


LiLLKY 

and  Others 

o. 
Hbwitt. 
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Tlie  Declaration  also  contained  the  cominou 
counts,  for  money  paid,  lent,  had  and  received, 
and  account  stated. 

The  Defendant  pleaded  the  general  issue :  and 
as  to  the  four  special  count^-^Actionem  non; 

.  1st.  Because  each  of  the  said  several  promises 
and  undertakings  therein  respectively  mentioned 
were  special  promises  it)  answer  for  the  debt  (^ 
anotlier  person^  to  wit,  Kelsey^  and  that  no  agree* 
mentm  respect  of  or  relating  to  the  cause  of  action 
in  those  counts  respectively  mentioned,  or  amf 
memorandum  or  note  thereof,  wherein  the  conside- 
ration for  the  special  promise  in  those  Courts  re- 
spectively mentioned  was  stated  or  shewn,  or  was 
in  writing  or  signed  by  tfie  Defendant  or  any  person 
by  him  authorised. — Far.  ver. — Praying  Judge- 
ment. 


There  were  two  other  pleas  differing  only  in  that 
the  second  stated  the  special  promises  and  under- 
takings to  be  for  the  default  of  another:  and  the 
third  for  the  miscarriage  of  another. 

Replication — taking  issue  on  the  first  plea :  and, 
to  the  other  pleas  in  bar — Precludinon;  because 
(protestando)  an  agreement  in  respect  of  and  re- 
lating to  the  cause  of  action  in  the  four  special 
counts  respectively  mentioned,  wherein  the  con- 
sideration for  the  special  promise  was  stated  and 
shewn,  and  was  in  writing,  and  signed  by  the  d^ 

fendant. — Concluding  to  the  country. 

As 
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As  to  SO  much  of  the  replication  as  purported  189d« 
)  be  pleaded  by  way  of  reply  to  the  special  pleas 
I  bar  whereof  the  Piaintifis  tendered  an  issue,  the 
defendant  joined  issue  :  and  as  to  the  residue  de- 
lurred ;  for  that,  although  the  Plaintiffs,  in  their 
lid  replication  as  to  the  special  pleas,  had  alleged 
lat  there  was  an  agreement  in  writing,  &c. ;  yet 
ley  had  not  in  their  replication  disclosed  to  the 
lourt  the  names  of  the  parties  to  the  said  agree* 
lent :  nor  stated  the  terms  on  which  the  said 
^reement  was  made,  nor  the  substance  and  effect 
lereof :  and  that  the  said  replication  was  informal 
nd  insufficient. 

Joinder  in  demurrer. 

Manrungj  in  support  of  the  pleas  and  demurrer, 
isisted,  in  the  first  instance,  that  the  declaration 
nd  replication  were  bad.  The  objections  parti- 
ularly  taken  to  the  ground  of  action  disclosed 
1  the  first  and  second  counts  of  the  declaration, 
nd  stated  in  the  margin  of  the  paper  book,  were 
bese: 

1st.  That  in  the  first  count  it  was  stated  that 
hie  Defendant  undertook,  &c.  to  be  answerable  to 
[le  Bankrupts  for  such  sums  as  they  had  already 
dvanced  to  Kelscy^  whereas  no  sufficient  conside- 
ition  appeared  to  support  that  undertaking. 

2dly.  That  though  the  consideration  that  the 
(ankrupts  would  continue  to  make  advances  to 
Celsejf  was  sufficient  to  support  a  promise  to  pay 

such 
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2^^  ^  such  future  advances,  yet,  inasmuch  as  it  did  not 
amount  to  an  engagement  on  the  part  of  the  Bank- 
rupts to  make  any  further  advances  at  all,  it  could 
not  be  a  good  consideration  to  support  a  proause 
to  pay  an  antecedent  debt 

Sdly.  That  it  did  not  appear  whether  the  sum 
alleged  to  be  due,  consisted  of  debts  contracted 
before  or  afler  the  Defendant's  promise. 

4thly.  And  that  it  did  not  appear  that  the  pre* 
▼ious  advances  for  which  the  Defendant  was  sup- 
posed to  have  undertaken  to  be  answerable  were 
made  at  the  request  of  the  Defendant. 

To  all  the  special  counts  it  was  objected  that 
it  was  not  stated  that  Kelsey  was  ever  requested  to 
pay  the  balance  due  from  him. 

The  objections  taken  to  the  replication,  and  as- 
signed for  causes  of  demurrer,  were,  that  the  «up- 
posed  agreement  in  writing  was  not  set  out  in  the 
replication,  whereby  the  Court  were  unable  to  de- 
termine upon  the  sufficiency  and  legal  efiectof  the 
instrument. 

sdly.    That  it  did  not  appear  who  were  the 
parties  to  the  supposed  agreement :  and 

Sdly.     That  it  did  not  appear  whether  Kebi§ 
was  or  was  not  a  par^  to  it 

All  these  objections  to  the  declaration  were 

submitted 
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iubmitted  to  be  objections^  not  of  form  merety^       isssi 

mt  of  gubstance  ;  wid  that  therefore  it  was  com*  Tj^^^ 

detent  to  the  Defendant  to  make  and  insist  on  «>  <»<^«> 
ibem  now  notwithstanding  he  had  [beaded  over« 

Tiie  principal  authority  relied  on  in  support  of 
^  demurrer  and  the  pleas  was,  that  of  the  Court 
3f  King's  Bench  in  a  recent  determination  on  a 
::ase  of  Saunders  v.  JVakefield{a\  wherein  that 
Court — who  delivered  their  opinions  seriatim  at 
considerable  length  after  argument  of  a  similar 
question  raised  on  demurrer  to  a  replication^  like 
the  present,  averring  in  answer  to  a  plea  in  prer 
cisely  the  9ame  words  that  the  agreement  there 
was  in  writing,  and  signed  by  the  Defendant, 
and  also  setting  out  the  terms  of  it — held  that 
the  plea  was  good,  and  the  replication  bad  :  and 
they  proceeded  upon  the  proposition  that  the  spe- 
cial promise  should  be  in  writing,  and  that  the 
consideration  should  be  stated,  for  otherwise  the 
action  could  not  be  maintained,  because  to  make 
a  special  promise,  a  consideration  must  appear, 
and  it  coukl  not  be  shewn  by  parol  evidence  at 
the  trial,  without  letting  in  all  the  mischief  which 
the  Statute  of  Frauds  was  passed  to  prevent.  He 
subautted  therefore  that  the  action  could  not  be 
supported  upon  the  declaration  as  framed,  which 
was  altogether  bad ;  and  that  the  replication  was 
liable  to  the  objections  that  had  been  raised  by 
the  plea  and  demurrer.  He  stated  that  the  Chief 
Justice    of  the     King's    Bench   had    observed 

(a)  4  Bara.  and  Aid.  595.    And  see  the  numerous  cases  there 
cited. 

(which 
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(which  did  not  appear  in  the  Report)  in  giving 
Judgment  in  the  case  of  Saunders  v.  JVakefield, 
that  the  agreement  ought  to  have  been  stated  in 
the  replication,  that  the  Court  might  be  enabled 
to  judge  of  the  legal  effect  of  it. 

Tindai,  for  the  Flaintifi^  was  stopped  by  the 
Court 

Per  Curiam^ — There  must  be  Judgment  for  the 
Plaintiff. 

They  unanimously  held  that  the  declaration 
and  replication  were  not  objectionable  for  the 
causes  of  demurrer  assigned,  nor  demurrable  on 
the  ground  of  any  of  the  objections  which  had 
been  raised. 

Wood,  Baron.  Expressed  his  opinion  on  these 
pleadings  to  the  following  effect : 

These  pleas,  I  must  say,  appear  to  me  to  be  al- 
together new.  For  ipy  part,  I  have  never  he&xe 
met  with,  nor  did  I  ever  hear  of  such  pleas  as  a 
bar  to  an  action  of  this  nature,  nor,  I  will  venture 
to  say,  did  any  one  else.  In  the  only  case  whidi 
has  been  cited  in  support  of  this  demurrer  (Sa» 
ders  V.  Wakefield),  it  does  not  appear  that  the 
attention  of  the  Court  was  called  to  tlie  objections 
to  which  I  consider  these  pleas  are  liable.  I  am 
quite  sure  that  they  cannot  be  supported  on  any 
sound  principle:  and  it  is  impossible  to  believe 
that  the  Court  of  King's  Bench  would  have  ap- 
proved of  such  pleas  if  they  had  been  brought 

under 
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under  their  notice  in  the  case  to  which  we  have 
been  referred  in  support  of  them. 

In  order  to  be  convinced  of  the  vice  of  this 
system  of  pleading,  we  have  only  to  look  to  the 
evil  consequences  which  would  necessarily  follow 
from  adopting  or  allowing  it.     If  we  were  to  hold 
it  to  be  necessary  for  a  Plaintiff  to  set  out  in  his 
declaration  every  circumstance  of  such  a  case  as 
it  would  be  necessary  for  him  to  prove  to  take  his 
cause  of  action  out  of  the  Statute  of  Frauds — ^as 
if  where  he  sues  on  a  promise  to  pay  the  debt  of 
a  third  person,  he  should  be  required  to  set  out 
the  note  or  memorandum  on  which  the  Defend- 
ant's liability  is  founded,  with  its  terms  and  inci- 
dents, upon  the  record — what  an  obstruction  it 
would  be  to  the  course  of  administration  of  jus- 
tice !     We  know  very  well  from  experience  that 
actions  of  this  nature  are  very  often  only  capable 
of  being  supported  in  fact  on  evidence  furnished 
by  the  tenor  and  result  of  a  long  correspondence, 
which  may  have  taken  place  between  the  parties 
on  the  subject,  and  the  Plaintitis'  case  rests  en- 
tirely upon  an  undertaking  on  the  part  of  the 
Defendant,  which  is  to  be  collected  from  the  con- 
structive result  of,  at  least,  several  letters,  the  in- 
ference from  which  should  be  lefl  to  the  conside- 
ration of  a  Jury.     If  those  letters  were  necessa- 
rily to  be  stated  in  the  declaration,  and  the  in- 
ference to  be  deduced  by  the  Pleader,  what  diffi- 
culties would  be  imposed  on  Plaintifis  who  had  to 
make  out  a  case  not  within  the  statute,  if  an  omis- 
sion of  any  one  circumstance  necessary  to  take  it 

out 
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Out  of  the  statute,  might  be  pleaded  in  bar.    In- 
stead of  having  consultations  of  Counsel,  as  is  now 
usual  at  the  Assizes  only,  to  prepare  for  an  ar- 
duous trial  by  advising  on  the  mode  of  bringing 
forward  the  case  of  the  party,  it  would  become 
necessary  to  have  a  consultation  before  a  Declara- 
tion is  filed  or  a  Flea  put  in,  if  such  pleas  as  these 
were  good  for  any  thing,  in  order  to  advise,  when 
the  pleadings  are  put  in ,  what  e^dence  shall  be 
disclosed  and  set  out  in  the  replication,  as  that 
on  which  they  will  rely  at  the  trial,  so  as  to  exclude 
all  other  testimony.  The  next  plea  to  be  attempted, 
I  presume,  will  be  on  another  section  of  the  Sta^ 
tute  of  Frauds,  and  will  be  that  the  contract  is 
for  sale  of  goods  for  ten  pounds  and  upwards,  and 
the  Defendant  did  not  accept  part  of  the  goods, 
and  actually  receive  the  same,  nor  did  he  give 
any  thing  in  earnest  to  bind  the  bargain,  nor  in 
part  of  payment,  and  there  was  no  m>t«  or  memo* 
randum  in  writing,  signed  by  Defendant  or  bb 
agent:  and  then  it  will   be  contended  Flaintiff 
must  set  out  in  his  replication  which  of  the  alter- 
natives he  means  to  give  in  evidence.    I  foresee 
that  so  much  inconvenience  will  result  fh)m  sl« 
lowing  these  new  inventions,    and  they  are  80 
contrary  to  all  principles  hitherto  established,  that 
I  cannot  help  thinking  these  pleas  are  bad.    Then 
what  would  be  the  condition  of  our  records  in  such 
cases?  What  endless  prolixity  and  perplexing  intri* 
cacy  would  they  be  involved  in ;  and  to  what  length 
would  they  often  be  run,  if  all  that  it  were  necessarf 
to  prove  on  the  trial  of  the  cause  were  as  necessaiy 

to  be  stated  in  the  pleadings.     There  are  many 

other 
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other  cases  wherein  it  would  be  necessary  to  state 
circumstances  to  take  them  out  of  the  Statute,  to 
which  the  same  objection  would  apply. 

Amongst  the  ancient  lawyers  such  a  style  of 
pleading  would  never  have  been  thought  of,  and  I 
am  quite  sure  that  no  such  plea  was  ever  put  in  in 
practice  on  any  occasion  from  the  29th  of  Charles 
II.  when  the  Statute  of  Frauds  and  Peijuries  was 
made,  down  to  the  second  year  of  his  present  Ma- 
jesty, which  is  a  strong  proof  that  former  lawyers 
never  thought  such  a  plea  could  be  supported.  I 
am  therefore  of  opinion  that  these  pleas  are  bad. 

I  will  now  consider  the  objections  which  have 
been  taken  to  the  declaration,  and  which,  I  think, 
have  no  solid  foundation.  The  first  is  that  which 
is,  in  efiect,  stated  in  the  plea,  that  it  does  not  set 
out  the  terms  of  the  agreement.  Now  the  rule  of 
pleading  I  have  always  understood  to  be  this: 
whenever  the  declaration  is  framed  upon  a  deed,  it 
must  be  pleaded  with  a  profert  to  enable  the  De- 
fendant to  crave  oyer  and  prepare  his  plea ;  but  if 
the  Haintifi^  declare  on  an  agreement  in  writing 
signed,  but  not  under  seal,  he  need  not  state  it  in 
the  declaration  to  be  in  writing  or  to  be  signed^: 
and  the  reason  is  because  he  is  not  obliged  to  make 
profert  of  it,  nor  can  the  Defendant  demand  oyer, 
or  a  copy  of  it.  It  is  considered  as  a  simple  con- 
tiact.  It  is  necessary,  however,  that  he  should 
prove  it  at  the  trial,  but  that  does  not  oblige 
him  to  set  out  the  terms  of  it  in  his  declaration  : 
and  it  is  sufficient  if  he  set  out  enough  of  the 
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tenor  of  it  to  shew  tliat  he  has  good  cause  of  ac** 
tion.  I  consider  this  demurrer  merely  a  novel  and 
ingenious  attempt  to  oblige  the  Plaintiff  to  set  out 
the  whole  of  his  case  on  the  record  as  it  must  be 
proved  by  the  evidence  on  the  trial.  If  it  were 
necessary  to  do  so  whenever  the  Statute  of  Frauds 
applies  to  a  cause  of  action  or  defence,  it  would 
contravene  all  the  established  rules  of  pleading. 
To  Flaintifis  particularly,  it  would  be  a  monstrous 
inconvenience,  if  they  were  required. to  set  out  in 
their  pleadings  all  the  solemnities  which  this  or 
any  other  Statute  may  have  made  necessary  to  give 
validity  to  any  transaction,  and  which  it  has  been 
always  considered  sufficient  to  prove  at  the  trial. 
Evidence  is  not  set  out  in  pleading  on  the  record. 
Ttie  proper  cognizance  of  that  belongs  to  the  Jury, 
in  the  first  instance ;  although  the  Court  will  grant 
new  trials  when  Juries,  in  the  judgment  of  the 
Court,  find  verdicts  contrary  to  evidence,  or  upon 
insufficient  proof.  I  remember  seeing  a  declara- 
tion settled  by  the  late  Mr.  JFallace,  the  most  emi- 
nent and  able  pleader  of  his  time,  in  which  an  un* 
dertaking  was  stated  to  be  ^'  in  writing''.  He 
struck  it  out,  and  wrote  ''  it  need  not  be  stated  in 
the  declaration,  the  solemnities  of  the  Statute  of 
Frauds  are  only  applicable  to  evidence.''  On 
these  grounds  I  am  of  opinion  that,  as  the  decla- 
ration furnishes  ample  notice  of  the  nature  of  the 
Plaintiff's  cause  of  action,  there  is  nothing  in  tliat 
first  and  principal  objection  which  has  been  taken 
to  it. 


I  consider  also  that  the  objection  which  has  been 

made 
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made  against  the  sufficiency  of  the  consideration       ^3^- 
stated,  in  respect  of  the  undertaking  of  the  De-     ^^!^^ 
fendant,  is  also  quite  untenable  on  any  principle  of    •»<*^*'»^ 
law  or  reason.     The  Bankers  require  to  be  furnish-     Hbwiit. 
ed  with  security  for  the  money  due  and  to  become  ^^  ^' 
due  to  them,  otherwise  they  would  withhold  their 
advances,  and  afford  no  further  accommodation, 
.nor  give  any  longer  credit;  but,  in  consideration 
of  the  promise  to  pay  what  was  then  due  and  any 
further  advances  to  a  certain  amount  they  continue 
to  keep  open  the  account.    Now  I  take  that  to  be 
good  consideration  for  this  undertaking  to  pay  mo- 
ney already  advanced  and  to  be  advanced.     To 
found  an  assumpsit  it  is  sufficient  to  state  a  good 
consideration,  whether  it  be  full  and  adequate  or 
not,  and  here  the  Plaintiff  has  stated  what  amounts 
to  a  good  and  valuable  consideration  in  law. 

The  next  objection  is,  that  it  is  not  averred  in 
the  Declaration  that  either  the  Bankrupts  or  the 
Haintiffit  had  ever  made  any  request  to  Kehey  (the 
principal)  for  repayment  of  the  money  advanced  to 
him  by  the  Bankrupts  before  the  Plaintiff  called  on 
the  Defendant,  the  surety,  to  pay  them  the  debt. 
The  Raintifis  certainly  do  not  aver  in  terms  that 
ihey  ever  made  any  such  request  to  the  principal, 
but  they  allege  that  he  neglected  and  refused  to 
pay  the  money,  and  that  the  Defendant  had  notice 
and  was  requested  to  pay,  and  that  is  surely  quite 
enough,  even  supposing  it  were  necessary  that  such 
request  should  be  previously  made  before  the  Plain- 
tiff's right  of  action  against  the  Defendant  accrued. 

VOL.  XI.  M  M  The 
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The  only  remaining  objection  is,  that  it  does  not 
appear  that  the  previous  advances  were  made  to 
Kehey  at  the  request  of  the  Defendant,  and  that 
it  does  not  appear  how  much  money  was  advanced 
before  and  how  much  after  the  Defendant  under- 
took and  promised.  I  do  not  consider  that  it  was 
by  any  means  necessary  that  that  should  appear  on 
this  record  when  the  Declaration  alleges  that  the 
Flaintifis  undertook  to  be  answerable  for  all  money 
within  the  restricted  amount  which  should  be  found 
due  on  the  final  balance  of  the  account  between 
them  and  Relsey. 


The  pleas  therefore  being  all  bad,  and  the  ob« 
jections  to  the  declaration  and  replication  being 
without  foundation,  the  Defendant  must  go  to  trial 
on  the  general  issue. 

Per  Curiam  (a). 

Upon  this  demurrer  there  must  be 

Judgment  for  the  Plaintiff 

(a)  Mr.  BaroQ  Graham  was  not  in  Court  when  the  Judgmelit 
was  given,  but  the  Court  had  considered  the  case  amongst  them* 
selves  before  the  learned  Baron  had  left  the  Bench,  and  he  ez« 
pressed  on  retiring  his  fuU  concurrence  in  the  opinion  which 
would  be  delivered. 


DOE 
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Doe  ex  dem.  Ingram  v.  Roe.  sm  Nifwmber. 

E^on  the  16th  N&oember^  obtained  a  rule  inEjJtaent 
>art  of  a  person  claiming  title  as  landlord  t^^jector^^* 
remises  which  were  the  subject-matter  of  jad^JL?  exl 
tment,  calling  on  the  Lessor  of  the  Plain-  ^sl^bn  de- 
bew  cause  why  the  Judgment,  which  had  the  i(^?o? 
ned  against  the  casual  ejector  io  this  caae^  ^^the^ofnd 
lot  be  set  aside  on  payment  of  costs.  That  tlen^^^otiJS 
afterwards  enlarged  and  amended  by  a  f^dU)!Sb'T 
3nt  order  of  the  Court,  requiring  (on  the  ^g*^JS^n*Jf 
jr  of  Doe  dem.  Troughton  v.  Roe(ji) )  the  Sg,P;;^d*^jJ;, 
n  possession  to  shew  cause  why  she  should  "jJJ^"^^ "® 
the  costs  of  signing  the  judgment  sought  ^^ '^^^ 
t  aside,  and  also  the  costs  of  this  applica«  of  the  landlord 

,  *  *  paying  costn 

)n  affidavits  shewinir  that  fiie  had  neglected  ^9:  ^^  lessor 

^  ^  of  the  Plain- 

se  the  landlord  of  the  proceedings*  tiff,  and  the 

^  possession  to 

be  in  the  mean 
time  retained 

ly  new  showed  cause  on  the  part  of  the  by  the  utter. 

^  the  Plaintiff,  insisting  that  the  rule  ought  Roie  calling 

e  made  absolute  in  this  case,  because  the  Tn  poMessuTn 

nt  had  been  executed,  and  the  possession  ^hyshesh^id 

n  actually  changed,  distinguishing  the  pre-  coItJ^Vs'i^. 

I  by  that  circumstance  from  that  which  had  mLtlnd  of' 

wrted  to  on  obtaining  the  rule.  IS  mTt^a'Sdr 

discharged. 

,  showing  cause  on  behalf  of  the  tenant     ^^^^  the 

^  proper  remedy 

ssion,  contended  that  there  had  not  been  [nsochcaseis 

;  by  action 

mt  case  of  collusion  made  out  against  her  against  the  te- 

'  nant  in  pos- 

1  the  extraordinary  proceeding  of  ordering  session,  If  there 

loslon. 
(a)  4  Burr.  1996. 

m  M  2  her 
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1829.  her  to  pay  the  costs.  The  power  of  the  Court  to 
do  that,  he  observed,  rested  solely  on  the  authority 
of  the  case  in  Burrow^  and  there  the  tenant  had 
submitted,  admitting  himself  to  be  in  fault.  He 
therefore  urged  that  the  rule  ought  to  be  discharged 
as  against  her. 

ParhCy  in  support  of  the  Rule,  relied  upon  the 
authority  of  the  case  of  Doe  dem.  Troughton  v. 
Moe  wherein  the  Court  distinctly  held  tliat  the  pos- 
session ought  not  to  be  changed  where  there  had 
been  no  trial. 

The  Court  held  that,  under  the  circumstances, 
there  having  in  point  of  fact  been  no  trial,  the 
Judgment  ought  to  be  set  aside  to  give  the  land- 
lord an  opportunity  of  trying  the  question,  upon 
payment  of  costs  to  the  lessor  of  the  Plaintiff;  but 
they  did  not  consider  the  case  sufficiently  strong 
to  warrant  an  order  for  re-delivery  of  possession. 

They  also  determined  that  there  was  not  a  suffi- 
cient case  of  collusion  made  out  against  the  tenant 
in  possession  to  order  her  to  pay  the  costs,  even  if 
they  could  do  so  in  tliis  summary  way ;  for  that  if 
the  landlord  could  show  that  there  had  been  a  collu- 
sive neglect  on  the  part  of  the  tenant  to  give  him 
notice  of  the  proceedings,  his  proper  remedy  would 
be  by  action  against  her. 

They  therefore 

Ordered  that  the  Rule  be  dischaiged  as  fiu: 
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as  regarded  the  Tenant  in  possession,  with 
costs  to  be  paid  by  Jackson  to  the  lawfiil 
Plaintiff,  and  that  Jackson  (the  Applicant) 
be  at  liberty  to  appear  and  defend  the  action 
as  landlord,  but  without  altering  the  present 
possession  of  the  premises  in  question. 
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BOE. 

exdem* 
Ingkam. 

JRoB. 


Gribble  t\  Carpenter. 


Bailey  made  a  motion^  the  object  of  which 
was,  to  carry  into  effect  an  arrangement  entered  into 
between  all  the  parties  interested  in  this  cause,  for 
the  purpose  of  putting  an  end  to.it,  with  the  con- 
sent of  all  parties ;  but 

The  Court  refused  to  entertain  the  application, 
not  only  because  the  consent  of  all  parties  was  not 
sufficiently  shewn ;  but  because  it  was  properly  a 
subject  matter  for  petition,  and  could  not  be 
effected  by  the  summary  course  of  motion. 

Nil. 


1822. 


Thttrsdoff, 
feth  Nov. 


Wellings  and  another  v.  Marsh. 


1823. 


Thurtday^ 
S8cA  Nov. 


The  Court  would  not  receive  the  justification  d^^'",ejec"S 
of  bail  (by  affidavit)  in  this  case,  because  the  Jj^^J'^^Veadi 
names  of  all  the  Deponents  were  not  inserted  in  J^oHnsmedli 
the  jurat,  pursuant  to  the  rule  of  practice («),^  re-  {J*  ^gj^^^jj. 


(<i)  Vide  ante  Vol.  VIII.  p.  501. 


qiuring 
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1889. 


Weixinoi 
and  another 

Marsh. 


quiring  that  that  should  be  done  in  all  cases,  and 
on  that  ground  the  bail  were 

Rejected. 


1823. 


Tknrwdmf. 


It  U  not  ne- 
cessary that  a 
party  applying 
for  an  order 
upon  the  Mas- 
ter to  review 
his  taxation  of 
costs  shonld 
first  pay  into 
Court  the 
amount  of  the 
items  in  the 
bill  of  costs  to 
which  no  ob- 
jection has 
been  made. 

A  charge  for 
m  document 
tendered  but 
not  received  in 
eridence,  can- 
not be  sup- 
ported. 

The  charges 
allowed  for  the 
attendance 
and  expenses 
of  witnesses 
must  depend 
on  the  orcum- 
stancesofthe 
case.    It  is  not 
becansesome 
of  those  who 
Imve  been  sub- 
pcenacd  are 
not  examined 
that  they  are 
not  to  be  al- 
lowed for  in 
taxing  costs. 


BaONALL  V.  UXDERWOOD. 

Puller  on  the  part  of  the  Plaintiff  shewed  cause 
against  a  rule  which  had  been  obtained  by  Tami^ 
ton  that  it  might  be  referred  back  to  the  Master, 
to  review  his  taxation  of  the  costs  in  this  cause, 
which  was  an  action  for  a-  libel,  wherein  the  De- 
fendant had  charged  the  Plaintiff  with  embezzle- 
ment. The  rule  had  been  granted  on  the  ground 
that  the  Master  had  allowed  a  charge  of  5l.  9s.  for 
a  copy  of  the  record  of  an  indictment,  preferred 
by  the  Defendant  against  the  Plaintiff  at  the 
quarter  sessions  of  the  peace  for  the  alledged  em- 
bezzlement, which  the  learned  judge  who  tried  the 
cause  had  refbsed  to  receive  in  evidence,  holding 
it  to  be  inadmissible,  and  it  was  not  made  use  of 
upon  the  trial ;  and  also  that  he  had  allowed  the 
expences  of  eight  witnesses,  two  only  of  whom  bad 
been  examined. 

He  first  submitted  that  the  application  could 
not  be  entertained,  till  the  party  applying  should 
pay  into  Court  the  sum  taxed  in  respect  of  the 
charges,  to  which  there  had  been  no  objection 
made.  He  then  contended  that  the  Master  had 
not  done  wrong  in  allowing  the  charges  objected 

to; 
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to ;  because^  although  the  document  had  not  been 
used,  it  might  have  been  necessary  to  have  shown 


Bagnall 


the  malicious  motive  of  the  Defendant :  and  that  ,,  «- 
the  witnesses  who  had  not  been  examined,  would 
have  been  necessary  if  certain  pleas  of  justification 
had  been  attempted  to  be  supported. 

Taunton^  in  support  of  the  Rule,  denied  that 
parties  applying  for  an  order  on  the  Master  to  re- 
view his  taxation  ought  previously  to  pay  into  Court 
the  amount  of  the  items  not  objected  to;  and  he 

insisted  that  there  was  no  such  rule  in  practice. 

» 

He  insisted,  that  in  an  action  for  libel^  the  in- 
dictment could  not  be  received  in  evidence  for 
any  purpose :  and  he  contended,  that  the  only  cri- 
terion for  allowing  die  charges  for  the  attendance 
of  witnesses  subpoenaed  was,  that  of  their  having 
been  actually  examined. 

Per  Curiam^ 

Without  saying  that  the  indictment  could  not 
have  been  received  in  evidence  for  any  purpose, 
or  that  it  is  necessary  that  all  the  witnesses  at- 
tending on  subpoenas  must  be  examined,  in  order 
that  their  attendance  and  expences  may  be  allow- 
ed in  taxing  costs,  we  are  of  opinion  that  this 
taxation  must  be  reviewed.  When  two  witnesses 
have  in  fact  been  examined,  there  appears  to  have 
been  no  necessity  for  the  other  six,  and  some  of 
them  were  subpoenaed  to  prove  &cts  which  this 

Coupt 
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1832.       Court  has  determined  that  it  was  not  necessary  to 
baowall     prove,  because  the  libel  itself  stated  and  proceeded 
umiiiwooD.  ^°  those  &cts,  assuming  them  to  be  true. 

The  Rule,  therefore,  would  in  that  respect  have 
been  made 

Absolute ; 

But  it  was  discharged  on  the  Plaintiff  agreeing 
to  allow  5/.  to  be  taken  off. 


1833. 


f9ih  ^or!  Raby  t;.  Olarenshaw  and  another. 

sary  to  gWe*"  PRICE,  for  the  Plaintiff,  moved  that  the  Rale 
pa*r^^notice  of  Ntsiy  which  had  been  obtained  by  Sir  IV.  Owen  in 
iSteSJid^to^  this  Case,  on  the  23d  instant,  whereby  it  was 
"h^Se^m'Rnic  Ordered  that  the  Plaintiff  pay  to  the  Defendants' 
^'ir^of'Sc  Costs  to  be  taxed  by  the  Deputy  Clerk  of  the 
f^esofR^c  P^^as,  for  that  he  did  not  proceed  to  trial  pursuant 
ini"  K?  to  this  *^  notice,  "  UNLESS  cattsc  should  be  shercn  to  the 
n2i  respect*"  contrary  y  on  Thursday  the  2Sth  day  of  November 
d!l5if"f^*«ie  ^^*^'" — might  be  discharged;  upon  an  Affidavit 
ordiimry  rule    stating  Certain  facts  as  good  cause  why  the  Plain- 

tiff  had  not  proceeded  to  the  trial  of  the  Cause  ac- 
cording to  his  notice ;  and  negativing  laches. 

The  Court  referred  to  the  Officer  respecting  the 

course  of  proceeding  in  such  cases.     He  reported 

that  the  Practice  in  discharging  Rules  Nisi  in  this 

^    Court,  required  that  the  applicant  should  give  the 

opposite 
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party  previous  notice  (a)  ofhis  intention  to       1^* 
ise,  in  order  to  obtain  a  discharge  of  the     ^]^^^ 

jt  he  should  be  taken  by  surprise  without  olarbwshaw 

ad  any  opportunity  of  seeing  the  affidavits  "wi  another, 
opposition  to  his  Rule^  so  that  he  might 
repared  to  support  it. 

therefore  refuse  to  hear  the  Affidavits,  but 
irged  the  Rule  till  the  1st  da3rof  the  next 
Q  order  that  the  exigency  of  the  Rule  of 
might  be  satisfied  in  the  meantime,  by 
le  necessary  notice. 

Rule  Enlarged. 

officers  did  not  agree  as  to  the  time  of  oolice  neces^ 
g;iven  in  cases  of  this  sort,  or  whether  it  might  not  be 
o  days. 


END  OF   MICHAELMAS  TERM. 


Gmy  *s 


514  CASES  IN  OBAY's  INN  HALL, 


Gray's  Inn  Hall. 


SITTINGS  AFTER   MICHAELMAS   TERM. 


1832. 

^-^Y*^  Corflwi  Richards,  Lord  Chitf  Baron. 

9thDecmbn.  RoBERTS   V.   WeST. 

Acanietbind-  JERVIS  and  Roupett,  on  the  part  of  the  Defen- 
pape°of^e  dant,  movcd  that  this  Case,  which  was  in  the 
■bonttoco^'  paper  for  to-day,  should  be  placed  in  the  paper 

« the'siC  'o'  ^^  ^""8'  ^y  ^^  <^*"^«»  ^"  ^••*'T  Term ;  and 
J!^"eM°*''  that  the  Cross  Cause  of  rVest  v.  Roberts  should  be 
^for  tm^  advanced  in  the  paper,  and  that  it  might  be  heard 
tediy'ta    at  the  same  time. 

the  following 
Tenn,and  that 

dioiw*b^*ad^  Jl/ar/in  and  J.  Martin^ — having  ineffectually 
▼ancedinthe    oDDOsed  the  motion,   on  the  objections  that  it 

Eaper,  to  be         *^*  ^ 

eard  at  the     should  havc  been  made  before,  and  that  the  De- 
same  tune. 

Bot  they  fendant  ought  not  to  be  permitted,  after  having 
Sri5r*appiylng  Suffered  the  cause  to  be  in  the  paper,  to  make 
paymg'the^^  such  an  application  just  as  it  was  coming  on — 
oosto  of  the      ^^^^  applied  for  the  costs  of  the  day,  on  the  ground 

of  the  cause  having  been  in  the  paper ;  and  the 
Chibf  Baron,  afler  some  hesitation  and  communi- 
cation with  the  Officers,  determined  that  it  was 
reasonable,  and  therefore, 

The  Motion  was  Ordered. — 

The  Plaintiff  to  pay  the  costs  of  the  day. 

Present — 
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Present — Wood  and  Garrow,  Barms.  iggj. 


and  another,  Assignees,  &c.  v.  Coofer.  nu^j^S^tr^ 

This  was  a  suk  instituted  by  Assignors  of  a  xiSS'S"* 
Bankrupt,  who  was  Lessee  of  the  Vicar,  for  Tithes,  ^^XUd^^ii, 
against  an  occupier.  ^Ta^" 

Defeii<ilant 
to  brini^  in 

JerviSj   for  the  Defendant  moved,   that  Ibe  ??**^,®*»;«' ^ 

'  '  hit  Clerk  IB 

Plaintiff  Foreman  might  be  ordered  to  deliver  to  ^^^^*  ^^^» 

°  •    papers,  &c., 

Michael  Dickson  Cthe  Vicar),  a  witness  for  the  •tatedinaffi- 

^  ^'  dayits  to  be  in 

Defendant^  certain  books  and  papers  belonging  to  ^u  possession, 
Michael  Dickson  as  Vicar,  and  by  him  delivered  to  the  vicar, 

,  who  was  not  n 

to  Plaintiff,   and  now  in  Plaintiff's  custody  (as  party  to  the 

suit. 

Stated  in  certain  affidavits) ;  or  to  leave  the  same 
within  ten  days  with  the  Plaintiff's  Clerk  in  Court, 
and  that  Defendant  might  be  at  liberty  to  inspect  , 
and  take  copies  in  the  usual  manner,  and  that  the 
Plaintiff's  Clerk  in  Court  might  be  directed  to 
produce  the  said  books  and  papers  before  the  £xr 
aminer,  for  the  purpose  of  being  proved,  and  that 
the  said  Clerk  in  Court  might  produce  the  same 
at  the  hearing. 

This  application  was  founded  on  affidavits,  on 
the  part  of  the  Defendants,  stating  that  one  of 
the  Defendants  had  applied  to  Dickson  for  the 
above  documentSi  and  was  thereupon  informed  by 
him,  that  they  were  in  the  possession  of  the  Plain- 
tiff Foreman  J  to  whom  he  had  lent  them,  and  to 
whom  the  Defendant  had  also  applied  for  them, 
with  the  permission  and  authority  of  jOickson,  and 

that 
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FORBMAN 

and  another 

COOPSR. 


that  Foreman  had  refused  to  deliver  them  up,  and 
that  they  were  necessary  to  the  Defendant's  de- 
fence. The  other  Deponent  stated,  that  a  joint 
commission  to  examine  witnesses  had  been  returned 
executed,  under  which  Dickson  had  been  exa- 
mined on  the  part  of  the  Defendant,  and  the  usual 
order  to  pass  publication  had  been  served  by  the 
Plainti£& ;  that  Dkkson^s  examination  was  imper- 
fect, because  he  had  not  had  his  books,  &c.  to 
refer  to  at  the  time ;  and  that  in  consequence, 
publication  had  been  enlarged  till  the  first  day  of 
Hilary  term  next 


Pejnfs  opposed  the  motion,  on  the  grounds  of 
the  lateness  of  the  application :  and  as  being  alto- 
gether novel,  and  out  of  the  ordinary  course, 
that — on  the  alleged  statement  of  the  Vicar,  who 
was  hot  a  party  to  the  cause,  he  had  lent  the 
Plaintiff  such  books,  &c.,  generally,  without  say- 
ing what  they  were,  or  the  nature  of  the  docu- 
ments— a  motion  should  be  made  for  an  order  that 
he  should  deliver  them  up,  which  was  rather  matter 
for  a  bill  of  discovery.  And  he  also  urged  that 
the  motion  made  could  not  be  enforced  if  granted, 
for  want  of  the  usual  specification  of  the  books,  &c. 
sought,  which  was  always  considered  indispensably 
necessary  in  such  cases,  as  otherwise  the  party 
could  not  be  brought  into  contempt.  Besides  in 
the  mean  time  he  might  deliver  them  back  to  the 
owner  if  he  had  any  such  books  and  papers ;  but 


The  Court  made  the  Order,  founding  it  upon 
the  peculiar  circumstances  and  nature  of  the  case; 

observing. 
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observing,  that  if  the  Plaintiff  had  no  such  books  ^^^ 

in  his  possession,  he  might  shew  it,  and  he  would  Foii)|aK4^ 

not  in  that  case  incur  a  contempt :  and,  if  he  had  ""^  ^o^m 

delivered  them  up,  it  would  be  an  answer  to  the  coopm. 
application. 

Ordered. 
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Hilary  TERBf, 
S  AND  4  Geo.  IV. 


In  the  Exchequer  Chamber. 

[Crown  Case  referred  to  the  Judges.3 

\S2S.       '^®  Kino  (on  the  Prosecution  of  the  Governor 
^•-"V**/         and  Company  of  the  Bank  of  England)  v.  John 
99th  j^SniS^.       Wait. 

wh^^thT'      The  prisoner  had  been  tried  at  the  Old  Bailey 
i^diTn  for*    Sessions,  on  an  indictment  charging  that  he  *«  fe- 

forginjET  a  pow- 
er of  attorney  to  transfer  stock,  to  which  he  had  affixed  his  own  name  and  that  of  a  co* 
tmstee,  in  whose  names  the  stock  stood  in  the  Bank-books,  the  co-trastee  (who  on  bear- 
ing of  the  transaction  had  apprised  the  Bank  of  the  matter  by  letter,  and  had  thereby 
pevented  the  transfer)  is  admissible  and  competent  as  a  witness  to  prore  the  forgery. 

It  is  not  necessary  that  a  Power  of  Attorney  given  by  Deed  should  be  revoked  by  Deed. 

\*  The  objection  to  the  admissibility  in  evidence  of  the  testimony  of  a  witness  so  cir- 
cumstanced as  to  give  rise  to  these  questions,  having  been  considered  by  his  counsel  of 
snfllicient  weight  to  found  an  application  to  the  Ring  for  a  pardon — the  points  weie  re- 
ferred to  the  twelve  judges  by  the  Lord  Chancellor :  and  Counsel  wereheard  on  behalf 
of  the  convict  as  matter  of  grace,  granted  upon  his  petition  to  the  Lord  Chief  Justice, 
praying  to  be  permitted  to  avail  himself  of  that  advantage. 

loniously 
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loniottsly  did  titter  and  publish  as  tnie  a  cei^n       1B33. 
Wse,  forged  and  counterfeited  deed,"  [setting  it     ^^^  ^^^^ 
wit]  with  intent  to  defraud  the  Governor  and    j^^hhVait. 
Company  of  the  Bank  of  England^  well  knowing, 
Sec. 

The  instrument  charged  to  have  been  forged 
purported  to  be  a  power  of  attorney  in  the  common 
form  from  the  prisoner  B,ndJohn  Cos  to  John  Under- 
kiSj^  broker  in  London,  empowering  him  to  transfer 
ill  or  any  part  of  21892r  17^.  Idf.  being  all  their 
nterest  or  share  in  the  capital  or  joint  stock  of 
}  per  cent,  annuities,  erected  by  the  2;9th  of  Geo.  II. 
md  subsequent  acts ;  and  also  to  receive  the  con- 
lideration-money,  and  give  a  receipt  for  the  same, 
md  to  do  all  lawful  acts  requisite  for  effecting  the 
premises,  thereby  ratifying  and  confirming  all  that 
:he  said  attorney  should  do  by  virtue  thereof,  in 
he  usual  form.  The  power  contained  the  follow- 
ing covenant — ^^  And  in  case  of  the  death  of  both 
i>t  eidier  of  us,  this  letter  of  attorney,  as  to  all  mat- 
ters and  things  which  afl;er  our  respective  decease 
}hall  be  done  by  our  said  attorney,  by  virtue  of  or 
inder  colour  and  in  pursuance  thereof  shall,  so  far 
IS  the  Grovemor  and  Company  of  the  Bank  of 
England  are  interested  or  concerned,  be  as  bind- 
ing upon  our  respective  executors  and  administra- 
tors as  the  same  would  have  been  upon  us  if  living, 
unless  notice  in  writing  of  our  respective  deaths 
ihall  have  been  previously  given  to  the  said  Go- 
vernor and  Company  by  our  executors  or  admini- 
ittBtors,  or  by  some  person  or  persons  interested 
in  the  property  to  which  diis  letter  of  attorney  re- 
fers: 


S»i 


•♦^:7^»>«2 


V 


fen  :  vsxt  umsK  msL  mms  ik  ^ivB:.^ine  benbr 
KOrfralri  tnn-gTfinr ,  pnnnBL.  aur  ■'■■■g'^  and  U 
vuTiifuveL,  auL  Dur  Tp^ifgrnvs  *'^-^' ■""'■-  and  idnii- 
nifenntiTb,  iL  vokL  vri2L  lii£  bil  Giivguior  and  Com- 
pat^'  of  Hit  Ijssxl  x£  Eji^'umL,  tna:  our  mpedm 
n^etruiuTb  axid  adxniiucaBxa!^  smil  anc  do  aDinr, 
ncji}',  axid  cnxmrm  as  fnac.  \Biid.  and  f4iriia] 
jeaiiui:  nion,  and  acaimc  oar  leipecxnie  oMBi 
niiaxffcirvex  mall  €ir  mar  ht  aibk  xft  oar  mii  air 

fOfcid  GoTfffiKir  and  Cuiiijiw  ofisie  Sast  ^^Btgr 
Itatd  ^laS  or  mar  be  in 


lure  axid  goIe  of  Jokm  Wai  and  Jbfta  Cmx^  ad 
VM  attested  a&  ibiOonrs,  ^  signed,  asaiea^  aai  dd- 
ver&d,  in  ti»e  presence  of  ia^  br  xbe  aiicwai  mtfi 
ycJbi  ITac/  and  /ofta  Cor,"  and  tbe  naaesaf  ifce 
tvo  altfiiring  ailsenes  vere  mfagrffliod  to  tbeit- 
testatian. 

The  second  coont  changed  a  dfapowiag  of  md 
putting  away  a  similar  fiaged  deed. 

The  third  and  fburtfa  coonts  laid  the  wne 
charges,  with  intent  to  defimud  Jokm  Cor. 

The  prisoner  was  convicted,  and  received  sen- 
tence of  death. 

The  facts  of  the  case,  as  proved  on  the  trisl, 

were,  that  the  prisoner  and  another  person(£disMtf 

Naish)  had  been  appointed  trustees  under  the  will 

of  James  Fikheu\    By  a  codicil,  the  testator  gsve 

to 
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to  the  trustees  90001.  tipon  trust,  to  pay  the  in-  *    1631 
terest  thereof  to  his  wife,  and  her  assigns,  for  her     TheKino 
life  }  and  after  her  death,  to  pay  the  principal  to    ^^   ^-^ 
his  nephews  Stephen  Cox  and  John  Ck)x.    The  pri- 
soner, who  alone  acted  as  trustee  under  the  will 
(Naisk  having  declined  the  trust),  shortly  after  the 
death  of  the  testator,  received  the  greater  part  of 
the  legacy,  and  invested  it  in  the  funds,  in  the 
Dame  of  himself  and  John  Cos^  one  of  the  persons 
interested  in  the  legacy  of  2000/.  on  the  death  of 
the  widow  who  was  still  living. 

To  possess  himself  of  the  sunt  so  invested,  was 
the  object  of  the  Prisoner  in  committing  the  act 
which  was  the  foundation  of  the  present  indict- 
ment upon  the  charge  of  forgery  in  subscribing 
the  signature  ^*John  Cox**  to  the  Power  of  Attor- 
ney, authorising  Underhill^  the  Broker,  to  transfer 
the  stock.  The  Bank  Ledger  was  produced  to 
shew  that  the  stock  was  still  standing  in  the  names 
of  the  Prisoner  and  Cox.  The  subscribing  wit* 
nesses  proved  that  the  instrument  had  not  been 
executed  by  Cox  in  their  presence.  Cox  himself 
was  then  called  to  prove  that  he  had  not  signed 
the  deed,  and  the  other  facts  already  stated.  His 
testimony  was  objected  to  as  inadmissible  in  point 
of  hiw,  on  the  ground  that  he  had  an  interest  in 
annulling  the  instrument  by  proving  the  foigery ; 
but  that  objection  was  overruled  by  Mr.  Justice 
Bayley  and  Mr.  Baron  Garrtyw.  Cox  was  then 
examined.  He  proved  that  his  name  to  the  in^^ 
strument  was  not  of  his  writing,  and  he  stated  that 
i§  soon  as  he  heard  of  the  transaction,  which  was 

VOL.  XI.  N  N  three 
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.ld9S.       three  days  afterwards,  he  sent  the  following  letter 
The  Kino     addressed  to  the  Accountant-General  of  the  Bank 
joHMWArr.  Of  England: 

Sir, 

Having  received  information  that  the  Bank 
is  in  possession  of  a  Power  of  Attorney  purportiiig 
to  be  executed  by  Mr«  John  Wait  and  myself  ftr 
the  sale  of  stock  in  the  Three  per  cent.  Conadsi 
standing  in  our  names,  if  such  be  the  fact  I  b^ 
distinctly  to  say  I  have  not  executed  any  sqdi 
Power,  nor  was  I  privy  to  its  execution.  I  should 
have  sent  to  you  express  but  I  understand  the 
Bank  have  refused  to  proceed  ^  in  the  busine8B 
without  hearing  from  me,  and  therefore  the  pre- 
sent mode  Will  be  sufficient  to  apprise  you  that  I 
have  not  executed  the  power  in  question. — ^I  anit 
&c.—- JoAn  Cox. 

On  the  part  of  the  Convict  the  following  Peti- 
tion was  afterwards  addressed  and  presented  to 
'  the  King,  stating  the  &cts,  and  soliciting  a  pardon 
in  consideration  of  the  doubt : 


^  TO  THE  king's   MOST  EXCELLENT   MAJESTY. 

*<  The  most  humble  Petition  and  prayer  of  Jdm 
Waitf  now  a  prisoner  under  sentence  of  death 
in  the  Gaol  of  Newgate^ 

<'  Sheweth 

'<  That  your  Petitioner  was  tried  at  the  OU 
Bailey  Sessions  on  the  seventh  day  of  Deombcr 

instanty 
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instant,  for  forging  the  name  of  John  Cox  to  a       l^^s. 

power  of  attorney  for  transferring  stock,  which     timKm« 

stood  in  the  books  of  the  Bank  of  England  in  the    jobmVait. 

names  of  your  Petitioner  and  the  said  John  Cos, 

and  which  belongs  beneficially  to  ode  Sarah  Fitchew 

for  her  life,  and,  afler  her  decease,  to  the  said 

Jokn^Cox  and  one  Stephen  CSoiT.-r-That,  at  the  said 

trial,  the  only  witness  called  to  prove  that  the  name 

of  John  CoXf  subscribed  to  the  said  power  of  at- 

tomey»  was  not  the  hand^writing  of  the  said  John 

Cox^  was  the  said  John  Cox  himself.— That  your 

Petitioner's  Counsel  objected  to  the  competence 

of  the  said  John  Cox  to  prove  the  forgery  of  the 

said  Power  of  Attorney,  but  that  the  learned 

Judges  who  presided  admitted  the  evidence  of  the 

said  John  Cox  because  another  witness  had  said 

that  the  stock  standing  in   the  names  of  your 

Petitioner  and  the  said  John  Cox  had  not  been 

transferred  under  the  said  Power  of  Attorney,  and 

a  notice  had  been  sent  by  the  said  John  Cox  to  the 

Bank  of  England  that  the  said  Power  of  Attorney 

was   forged. — That  your   Petitioner  was   found 

guilty  upon  the  evidence  of  the  said  John  Cox. 

"  That  your  Petitioner  is  advised  by  his  Counsel 
that,  for  the  following  reasons,  the  said  John  Cox 
was  not  a  competent  witness  for  the  prosecution 
on  the  said  trial : 

"  John  Cox  was  interested  in  the  question  whe- 
ther this  power  of  attorney  was  forged  or  genuine, 
and  therefore  he  ought  not  to  have  been  admitted 
to  prove  the  forgery. 

N  N  2  "In 
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1893.  «  In  civil  cases  the  rule  now  adopted  certainly  is. 

The  KiHc  *^^*'  although  a  witness  be  interested  in  the  ques- 
•-««*«  tion,  if  he  is  not  interested  in  the  event  of  the 
action,  he  is  a  competent  witness  (a),  but  it  is 
equally  well  established,  that,  upon  an  indictment 
for  forgery,  if  the  witness  at  the  time  of  his  exa- 
mination be  interested  in  setting  aside  the  instru- 
ment, supposing  it  genuine,  either  as  against  the 
prisoner  or  any  other  person,  he  is  not  competent 
to  prove  the  forgery  (b). 

*'  It  may  be  admitted  that  Jokn  Cox  had  no  inte- 
rest in  the  event  of  this  prosecution ;  but  if,  at  the 
.  motflent  when  he  was  called  into  the  witness-box, 
he  had  any  interest,  however  minute,  that  the 
Power  of  Attorney  should  not  be  his  deed,  he 
ought  to  have  been  rejected.  In  Rhodes's  Case(c), 
where,  upon  an  indictment  for  forging  a  Power 
of  Attorney,  whereby  stock  was  transferred,  Ae 
person  whose  name  was  forged  had  not  the  remot- 
est interest  in  the  event  of  the  prosecution,  but 
he  was  held  to  be  an  incompetent  witness  to 
prove  the  forgery,  because  it  was  his  interest  that 
the  power  of  attorney  should  not  be  considered  ge- 
nuine. In  Resv.  Ba$ton(^d)j  Lord  Ellenborough, 
referring  to  the  practice  of  not  permitting  a  per- 
son who  has  an  interest  that  an  instrument  should 
not  be  genuine  to  prove  it  forged,  says,  <^  upon 
what  principle  that  anomalous  case  was  so  settled, 
I  cannot  pretend  to  say,  but,  having  been  so 

(a J  Bccit  V,  Baker^  3  Term  Rep.  97. 

{b)  East's  P!ras  of  tbc  Crown,  chap.  XIX.  s.  63. 

(c)  2  Siraijge,  728.  (d)  4  East's  Reports,  582. 

settled, 
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settled,  it  may  be  too  much  for  Judges  sitting  on       '^^^^• 
trials  to  break  in  upon  it,  the  anodialy  can  only     xbeKM^ 
be  remedied  by  the  legislature.''    And,  in  the    jor/wait 
recent  case  of  the  King  vv  Bet^amn  Crocker  (fi)j 
the  Twelve  Judges  held  that,  uppn  an.  indictm^ot 
fiur  forging  a  promissory  note,  the  person  whos^ 
aaoie  was  foiged  as  maker  was  not  a  competenjt 
witness  even  to  prove  that  he  had  not  paid  intei^ 
cm  the  note  in  the  manner  represented  by  the  pi^- 
soner,  ' 

*<The  point  to  be  inquired  into  therefore  is,  whe- 
ther when  John  Cox  was  called  int^  the  witne§^ 
box  he  had  any  interest  [in  establishing]  that  thi§ 
Power  of  Attorney  purporting  to  be  executed  \\y    , 
hiai  should  not  be  [considered  to  be]  his  deed*  ; 

^^  There  may  be  a  grave  doubt  whether  there  was 
sufficient  evidence  that  at  that  time  the  power  had 
not  been  acted  upon.  The  first  witness  examined 
on  the  trial  produced  a  ledger  of  the  Bank  of 
England  in  which  the  stock  appeared  standing  in 
the  names  of  John  Wait  and  John  Coa  /  but  it  did 
not  appear  to  what  day  the  ledger  was  made  up, 
and  a  transfer  of  the  stock,  supposing  the  Power 
of  Attorney  to  be  genuine,  might  have  taken 
place  at  the  Bank  in  the  interval  between  the  exa^ 
mination  of  this  witness  and  the  swearing  of  the 
said  John  Cox. 

*^  But  assuming  that  the  Power  of  Attorney  had 
not  been  acted  upon,  still  John  Car,  when  called 

(a)  9  Ncnr  Reports,  87,  and  Htinter  r .  King»  4  Bam.aiid  Aid.  309. 

into 
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1898.       in  to  the  witness-box,  appears  to  have  had  an  interest 

The  Kno     ^^^  ^^  should  be  set  aside  as  forged.    If  genaine, 

joHii  Wait.  **  ^**  *^^^  *^  existing,  valid  Power  of  Attorney, 

under  which  the  stock  might  have  been  lawffalfy 
transferred.  It  may  not  have  been  revocable  by 
John  Cox  J  as  it  was  the  joint  power  of  himself  and 
another ;  and  it  may  have  been  coupled  with  an  in- 
terest. But  if  revocable  in  its  nature,  it  luuT  not 
been  revoked.  Being  under  seal^  it  could  only 
be  revoked  by  an  instrument  under  seal. 

^  The  notice  to  the  Bank  of  England  is  no  revo> 
cation,  for  that  is  not  under  seal,  and  it  proceeds 
upon  the  supposition  of  the  power  being  a  fi»gery. 
The  probability  or  improbability  of  the  Bank  a£> 
terwards  allowing  the  stock  to  be  transferred  un- 
der this  power  is  of  no  consequence.  If  it  be  ge- 
nuine, they  would,  in  point  of  law,  be  justified  in 
permitting  a  transfer  under  it  at  any  time  until  it 
is  revoked  by  deed  and  they  have  notice  of  its  re- 
vocation. It  is  possible,  therefore,  if  the  pow^ 
was  genuine,  that  during  the  very  time  while  John 
Cox  was  under  examination  the  Bank  might  have 
been  permitting  a  transfer  of  the  stock ;  so  that, 
before  the  examination  was  ended,  and  before  the 
power  could  have  been  revoked,  the  transfer 
might  have  been  completed.  That  moment  he 
would  have  been  guilty  of  a  breach  of  trust,  and 
would  have  been  answerable  in  a  court  of  equity 
to  Mrs.  Fitchew  and  to  Stephen  Cox.  It  seems  to 
follow  that  during  die  examination  of  the  wittfess 
he  had  an  interest  that  the  instrument  diould  be 
a  forgery. 

^Supposog 
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^  Supposing  that  he  had  ah  opportunity  of  revok-  idds. 
ii^  the  power  after  his  examination  and  before  the  ,|.|^  ^,^ 
stock  was  transferred,  till  revoked  it  might  at  any  j^^^^j^^ 
time  have  been  acted  upon.  In  case  of  an  acquit- 
tal, it  would  have  been  handed  back  to  UnderkiU^ 
the  person  to  whom  it  was  given,  and  he  no  doubt 
would  have  forthwith  proceeded  with  it  to  the 
Bank  of  England,  and  sold  out  the  stock.  But 
the  witness  knew  that,  in  case  of  a  conviction » the 
instrument  would  be  impounded  by  the  Court,  and 
no  revocation  would  be  necessary.  He  had  an  in- 
terest that  it  should  be  a  forgery,  from  the  neces- 
sity of  executing  a  revocation  if  it  was  genuine. 
The  revocation  could  not  be  executed  without  pe- 
cuniary expense,  and  the  magnitude  of  9uch  ex- 
pense is  immaterial. 

• 

'**  Besides  it  may  deserve  consideration  whether 
the  mere  execution  of  a  Power  of  Attorney  to  sell 
trust  stock  in  breach  of  the  trust  would  not  render 
the  trustee  liable  to  be  removed  by  a  court  of 
equity,  and  to  the  costs  of  a  bill  to  be  filed  against 
him  for  that  purpose. 

^  There  seems  to  be  no  doubt,  therefi^re,  that 
it  was  for  the  interest  of  John  Cox  that  the  power 
should  be  a  forgery ;  and,  if  so,  all  the  authorities 
concur  in  deciding  that  he  was  not  a  competent 
witness  to  prove  that  it  was  not  his  deed. 

^  That  your  Petitioner,  with  the  most  profound 
respect  and  reverence  for  the  learned  and  upright 
Judges  before  whom  he  was  tried,  submits  that, 
on  account  of  the  admission  of  the  said  John  Cox 

as 
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18S3.       as  a  witness  to  prove  the  forgery  of  the  said  power 
ibe  King     ^^  Attorney,  the  conviction  of  your   Petitioner 
JquVait    ^*®  without  proper  evidence,  and  contrary  to  law, 
and  your  Petitioner  therefore  prays  that  your  Ma- 
jesty's free  and  gracious  pardon  may  be  extended 
to  him. 


<c 


And  your  Petitioner  will  ever  pray,"  &c. 


By  direction  of  the  Chancellor  (to  whom  the 
Petition  was  sent  by  command  of  his  Majesty) 
the  points  of  law  which  had  been  raised  were  re- 
ferred to  the  Judges,  and  this  day  itwas  argued  by 
Counsel(£i)on  both  sides  in  the  Exchequer  Chamber, 

Campbell,  on  behalf  of  the  Convict,  supported 
by  argument  and  authorities  the  reasons  urged  in 
the  Petition  why  the  evidence  of  Cos  should  not 
have  been  received  on  the  trial. 

In  addition  to  what  is  there  advanced  on  that 
part  of  the  objection — that  the  witness  was  incom- 
petent from  interest — the  prisoner's  Counsel  cited 
the  authorities  of  Walts^s  Case  (i),  Bu7itw^s 
Case(c)y  Rex  v.  Russel(ji)^  Rex  v.  Rhodes  {e)^ 
and  William  Thornton^ s  Case  (/). 

On  the  second  point — that  the  notice  given  by 

{a)  Counsel  were  permilU'd  to  attend  in  conaequeiice  of  an 
application  made  to  the  Lord  Chief  Justice,  by  petition,  pre- 
sented on  the  part  of  the  prisoner,  that  be  might  have  th<  a5- 
aistance  of  Counsel. 

(6)  8  Salk.  172.  (c)  2  East,  PI.  Cr.  996. 

{d)  I  Uach,  Cr.  8.  (e)  lb.  24-. 

if)  2  Leach.  Cr.  Ca*  634. 

tlie 


9» 
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tke  latter  to  the  Bank  was  not  an  efficient  revo^  IMS. 
cation  of  the  power — ^it  was  urged,  that  the  power  JjhTxjiil 
havidg  been  sealed  and  delivered,  and  containing 
a  covenant,  was,  in  £ict  and  in  law,  a  deed :  and 
being  fio,  the  revocation  could  only  be  by  deed. 
That  principle  is  recognised  by  Lord  Coke  (a)  and 
all  writers  of  authority  on  the  subject.  The  maxim 
is,  ^^  Nihil  tarn  conveniens  est  naturaU  ceqvitati  quam 
umnn  quodcunque  eo  dissolvi  Ugamine  quo  ligatum 
e$f*  (b).  The  revocation  of  a  deed  can  only  be 
effected  by  a  deed — an  instrument  having  all  the 
qualities,  incidents,  and  requisite  qualifications  of 
a  deed  (c) ;  a  submission  to  arbitration  by  deed 
can  only  be  revoked  by  deed.  Vjfmoi^s  Case  (d)j 
Milne  v.  Gratria:  (e).  King  v.  Joseph  (/),  Marsh  v. 
Buileel(g). 

■ 

It  was  also  urged  (on  the  point  of  interest  in  the 
witness)  that  he  had  an  interest  in  revoking  the 
power  by  the  collateral  and  indirect  means  of 
shewing  it  to  be  a  forgery,  inasmuch  as  a  genuine 
power  of  this  description  by  deed  could  not  be  re- 
voked but  by  deed,  which  would  be  a  certain  ex- 
pense to  him,  although  it  should  only  be  to  the 
amount  of  lA  15&,  the  lowest  price  of  the  neces- 
sary stamp  for  that  purpose,  or  even  the  value  at 
the  paper. 

Bosanquet^  Seijt.,  in  support  of  the  conviction, 

(a)  Blake's  Case.  [h)  Noy. 

(c)  Shep.  Touchst.    51.  (rf)  8  Co.  Rep.  159,  (81  b.  2). 

{e)  7  East,  606.  (/)  5  Taunt.  453. 

te)  5  Barn,  and  Aid.  507. 

urged 
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ui^d  that  the  exclusion  of  testimony  m  certain 
cases  on  the  ground  of  interest  in  support  of  pro- 
aeciftions  for  forgery  being  admitted  to  be  an  ano- 
maly, and  an  exception  to  the  rule,  it  ought  not 
to  be  extended ;  that  such  an  interest  ought  to  be 
a  certain,  and  direct,  and  not  contingent,  or  pos- 
sible, and  indirect  interest. 

He  contended,  however,  that  Cos  had  no  inte- 
rest to  sustain  by  proving  the  instrument  fidse ;  ibr 
the  instrument,  if  genuine,  neither  conferred  any 
interest  on  UndcrhiU^  nor  took  any  interest  out  of 
Cox.  Underhitt  was  merely  constituted  Caa^B 
agent,  thereby  to  receive  money  for  him,  for 
which  UnderhiU  would  be  accountable  to  Cox 
for  what  he  should  receive  under  the  pow^ 
given  by  it,  if  it  were  a  legal  authority  ;  and  it  was 
not  to  be  taken  into  consideration  upon  a  question 
of  this  sort,  that  UnderhiU  might  perhaps  not  diily 
account  to  Cox.  The  Bank  take  no  notice  of 
trusts ;  they  know  no  persons  but  the  legal  owners 
of  stock ;  and  whether  the  parties  would  be  answer* 
able  to  each  other  in  a  Court  of  Equity  in  certain 
events,  would  be  wholly  beside  this  question :  and 
the  interest  in  Cox^  which  would  exclude  his  testi- 
mony, ought  to  be  such  as  could  be  shewn  on  the 
trial,  when  the  objection  was  taken. 

He  contended,  also,  that  the  power  of  attorney 
never  gave  any  legal  authority  to  the  broker,  be- 
cause it  was  not  executed  as  is  required  by  the 
Bank  Act  (52  Geo.  3.  c.  24.) ^  so  that  Cbx  could 
not  be  in  any  manner  affected  by  it* 

On 
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On  the  second  point — which,  it  was  observed,  1^^* 
raised  the  most  important,  as  it  was  the  more  xbeKm 
plausible  objection — ^it  was  insisted,  in  answer  to  j^^„\j^^ 
it,  that  the  power  supposing  it  to  have  been  genu- 
ine, had  been,  in  fact,  revoked  by  what  Cos  had 
done  upon  being  informed  of  it,  and  by  the  letter 
addressed  to  the  Bank.  It  was  revocable  by  Cos 
at  any  time,  and  at  his  will,  and  by  any  means ; 
and  if  so,  there  could  be  no  possible  interest  in 
Cos  to  shew  it  to  be  a  forgery :  and  it  was  not 
to  be  considered,  in  arguing  this  question,  that  he 
bad  an  excluding  interest  in  the  value  of  the  stamp 
or  Ae  paper,  and,  in  fact,  he  might  have  destroyed 
it  by  an  oral  declaration,  or  any  act  indicating  an 
intention  to  recal  the  power.  If  a  lease  were 
executed,  giving  only  an  estate  at  will,  the  lessor 
might  revoke  it  without  deed,  by  act  m  pais^  or 
by^  parol  determining  the  will  (a).  Before  the 
Statute  of  Frauds,  wills  might  be  revoked  by  pa- 
rol (6),  and  an  appointment  of  a  testamentary 
goardian,  which  must  be  in  the  presence  of  wit- 
nesses, under  the  same  statute  may  be  revoked, 
without  the  intervention  of  witnesses.  Es^parie 
Earl  of  Ikhester  (c).  Submissions  to  arbitration 
(it  was  ^  submitted)  were  distinguishable,  because 
they  were  always  inter  partes;  and  referring  to 
Fitzherberfs  Abridgment  (ji)^  it  was  observed,  that 
there  must  be  some  mistake  in  the  passage,  be- 
cause it  was  not  borne  out  by  the  reference.  la 
Vynior^s  Case,  the  revocation  being  by  deed,  was 


(a)  Co.  Litt.  55.  (b)  (b)  1  RoU.  Abr.  614. 

(c)  7  Yes.  S77.  [d)  Tit.  ArbitremeDt,  22. 

not 


I 
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1833.       not  relied  on  by  Lord  Coke^  who  uses  the  word 

^]^Jjj^     countermand,  as  if  any  writing  would  have  been 

j^^^j^    suflScient.     In  further  support  of  the  proposition, 

that  powers  of  attorney  are  revocable  by  matter  in 

party  the  Court  were  referred  to  BolTs  Abr.  (a). 

It  was  urged  in  conclusion,  that  in  practice  ge- 
nerally, as  well  as  by  the  uniform  usage  of  the 
Bank,  powers  were  always,  without  exception^ 
revoked  by  mere  notice ;  and  they  must  be  taken 
to  be  executed  on  all  occasions  with  reference  to 
the  existing  practice,  which  obtains  as  to  their  re- 
vocation— and  a  revocation  of  a  power  would 
destroy  covenants  in  it,  as  they  must  necessarilj 
be  dependent  upon  the  existence  of  the  power,-- 
and  that  were  any  more  formal  revocation  neces- 
sary, a  man  might  be  robbed  of  his  stock  befim 
he  could  prepare  the  required  instrument  of  revo- 
cation. 

Rhodes's  Case  was  distinguished,  in  that  the 
witness  there  was  interested,  because  his  stock  had 
been  actually  transferred ;  and  if  that  had  been 
the  case  here,  the  Bank  would,  as  they  have  always 
done  in  such  cases  since  that  time,  have  reBtxmi 
the  competency  of  the  witness,  by  replacing  his 
stock.  But  the  Bank  could  not  restore  the  com- 
petency of  the  witness  by  such  means,  if  the  argu- 
ment used  to-day  for  the  prisoner  be  sound,  or  s 
witness,  who  could  not  be  examined  if  the  attraiftt 
to  defraud  failed,  might  be  examined  if  it  sue* 
ceeded. 

(a)  VoL  2.  p.  8.  pK  a.  tiu  Feoffment,  and  pb  13.  pK  6  and  7. 

Campbell^ 
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5S5 


Campbettj  in  reply,  distinguished  the  cases  in       1BS9. 
RoUey  in  that  there  was  no  power  given  by  deed     t^^'J^IJH^ 

in  any  of  those.  .     •• 

•^  JoRir  Wait. 


*#*  The  convict  was  ultimately  ordered  for  exe- 
cution. 


Edwards  t;.  Harrison. 


1823. 


A  DAMS  shewed  cause  against  this  Rule,  which 
had  been  obtained  last  term  by  D.  F.  Jones. 


It  required  the  PlaintiflF  to  shew  cause  *'  why 


a  Defend- 
ant, on  being 
serred  with 

Erocess,  and 
efore  decla- 
ration filedy 
took  out  a 

so  much  of  a  former  Rule  of  the  1 8th  of  June.  Jng  ©n  the 

Plaintiff  to 

which  directed,  that  in  *  case  the  Plaintiff  should  show  cause 

1  n         1  •  t  «       why  on  pay- 

accept    the    sum    of  27/.     10^.    with     costs,    to    be  mentofatuM 

taxed  in  full  discharge  of  the  suit  between  the  the  costs, 
parties,  then  the  Plaintiff  should  proceed  to  tax  shoufdnot^e 
such  costs,  and  the  Defendant  should  pay  such  puuntiff's 
costs,'  might  be  discharged :  and  why  the  Master  takuie  time  to 
should  not  be  directed  to  tax  the  Plaintiff's  costs  enu"in  the^  ' 

country,  stated 
to  the  agent  for  the  Defendant  that  they  intended  to  proceed  for  a  larger  sura,  after  de- 
dacting  a  sum  firom  the  original  amount  allowed  to  Defendant  to  be  set  off,  and  con- 
•eauently  the  summons  could  not  be  proceeded  in,  because  the  Judge  could  make  no 
order  In  such  a  Case. 

The  Defendant's  agent  tendered  the  same  sum,  and  costs,  which  were  refused.  A 
declaration  was  filed,  and  the  general  issue  pleaded,  and  the  Defendant  paid  the  money 
leodered  into  Court,  and  obtained  the  usual  rule  for  that  purpose.  The  Plaintiff  after- 
wards took  the  money  so  paid  in  out  of  Court,  and  served  an  order  for  taxation  of  costs. 

Under  these  circumstances  the  Defendant  obtained  a  rule  to  show  cause  why  the 
master  should  not  tax  him  his  costs  subsequent  to  the  issuing  the  summons,  and  why  they 
ihoald  not  be  set  off  against  tlio  costs  to  be  allowed  to  the  Plaintiff,  before  the  sunmions. 
Bat  the  Court  ultimately  dischai  eed  the  rule,  with  costs,  on  the  ground  that  it  was  not 
ander  the  circumstances  founded  on  the  practice  of  ikis  Court — that  the  Plaintiff  had 
•hewn  enough  to  raise  a  strong  presumption  that  more  was  really  due,  whilst  the  De- 
fendant had  not  sworn  that  more  was  not  due — ^that  tlie  balance  being  small  was  sufficient 
reafon  (if  any  were  required^  for  not  going  on  to  trial — that  the  rule  was  inconsistent  with 
the  original  rule— and  that  tne  Defendants  case  didnot  ju«iify  the  application. 

Id  a  proper  case,  however,  the  Court  considered  that  they  might  interfere,  in  the  man- 
ner DOW  required  of  them,  on  a  special  application. 

only. 
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18S3.       only,  up  to  the  time  of  taking  out  the  summons 
g^^;^    for  stay  of  proceedings,  upon  payment  otVjL  lOi; 


UAKUtoir. 


^^  And  why  the  Master  should  not  also  tax  the 
Defendant's  costs  subsequent  to  such  summons^ 
occasioned  by  the  Plaintiff  not  taking  the  said  sum 
of  27A  105.  and  costs,  up  to  that  time,  together 
with  the  costs  of  this  implication. 

^<  And  why  the  Defendant  should  not  set  off  the 
costs  to  be  allowed  him  against  the  said  costs  to 
be  allowed  to  the  Plaintiff;  and  in  case  the  de- 
fendant's costs  exceed  the  Plaintiff's  costs,  why 
the  Plaintiff  should  not  pay  the  difference  to  the 
Defendant,  or  his  clerk,  in  Court ;  and  that  pro- 
,  ceedings  be  in  the  mean  time  stayed." 

The  Defendant's  agent  stated  in  his  affidavit 
made  in  support  of  the  motion  for  this  Rule,  that 
the  Defendant  had  been  served  on  the  21st  of 
Aprils  with  process  issued  on  the  27th  of  March  ; 
that  the  Defendant  had  made  a  tender  on  the  S8th 
ofMarch^  but  the  writ  having  been  dien  sued  out, 
his  agent  issued  a  summons,  calling  oq  the  Plain* 
tiff  to  shew  cause  why,  upon  payment  of  VJU  \0$. 
for  the  debt,  and  on  payment  of  the  costs  to  be 
taxed,  all  further  proceedings  should  not  be 
stayed ;  that  the  Plaintiff's  agent,  having  taken 
time  and  communicated  with  his  client  in  the 
country,  informed  the  Defendant's  agent,  that  the 
demand  was  yil.  and  upwards,  and  that  less  would 
not  be  taken.  The  Defendant's  agent,  before  de- 
claration filed,  tendered  the  27/.  105.  and  costs, 

which 
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which  was  refused,  the  Plaintiff  still  insisting  on  1828. 
the  larger  sum.  An  appearance  was  afterwards  ^J|^J(^^ 
entered  for  the  Defendant  (9th  of  May)^  at  the  harwmw 
request  of  the  Plaintiff's  Clerk  in  Court,  and  a  de- 
claration was  then  filed,  the  general  issue  pleaded, 
and  27/.  10^.  paid  into  Court  by  the  Defendant, 
under  the  usual  Rule.  The  Plaintiff's  agent  then 
accepted  that  sum,  and  served  an  appointment  to 
tax  the  costs.  The  deponent  then  obtained  a 
summons,  calling  on  the  Plaintiff's  Attorney  to 
shew  cause  why  the  Master  should  not  be  re- 
strained from  taxing  the  Plaintiff's  costs  subse- 
quent to  the  taking  out  of  the  original  summons, 
to  stay  further  proceedings  on  payment  of  the 
same  sum  and  costs,  &c.  &c.  [in  the  terms  of  the 
present  Rule]  and  upon  that  summons  an  order 
was  made  by  Mr.  Baron  Wood  (who  refused  to 
make  it  in  the  terms  of  the  summons),  staying  the 
taxation  until  the  fourth  day  of  the  ensuing 
(Michaelmas J  Term,  to  give  the  Defendant  an 
opportunity  of  applying  to  the  Court. 

The  Rule  was  obtained  accordingly,  on  the 
ground  that  the  Plaintiff  ought  to  have  taken  the 
money  in  the  first  instance,  and  that  it  was  vexa- 
tious and  oppressive  to  proceed  afler  that  offer, 
thereby  putting  the  Defendant  unnecessarily  to 
trouble  and  expense,  without  any  object  which 
could  have  been  of  advantage  to  the  Plaintiff.  On 
moving  for  the  Rule,  the  case  of  James  v.  Rag^^ 
gett(a)  was  relied  on  as  an  authority  directly  in 
point.    The  cases  ofZeevin  v.  OmeU{h\  and  JRo- 

(a)  3  Barnew.  and  Aid.  654.    (6)  2  Tauot.  303. 

berts 
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I8i^.  berts  v.  Lambert  (a)^  were  also  cited.  The  Rule 
^^^Y^  was  afterwards  enlarged  to  the  present  term,  with- 
„    »•  out  costs  on  either  side. 

Harrisom. 

• 

The  affidavits  of  the  attorney  in  the  country, 
and  his  agents  in  London,  stated,  that  the  action 
was  brought  for  the  purpose  of  recovering  back 
the  sum  of  67/*  105.  paid  by  the  Plaintiff  to  the 
Defendant,  in  part  of  the  fee  agreed  to  be  given 
on  the  apprenticeship  of  the  Defendant's  son  to 
the  Plaintiff,  who  was  a  surgeon,  the  Defendant 
having  turned  the  youth  away  at  the  end  of  ten 
months,  and  before  he  was  actually  bound.  Against 
that  demand,  the  Defendant  insisted  on  a  claim 
for  board  and  lodging  during  that  period,  at  the 
rate  of  40/.  a-year,  which  the  Plaintiff  agreed  to 
allow. 

It  was  fiirther  sworn,  that  it  was  intended  to  pro- 
ceed in  the  action,  as  the  Plaintiff  was  entitled  to 
recover  a  larger  sum  than  had  been  offered,  and  that 
it  was  expected  that  a  larger  sum  would  have  been 
paid  into  Court  on  pleading ;  but  that,  in  conside- 
ration of  the  probability  of  the  Plaintiff  having  ul- 
timately to  pay  more  than  the  amount  of  the  dif- 
ference as  extra  costs,  if  he  should  carry  the  cause 
to  trial,  it  was  judged  more  advisable  to  take  out 
the  sum  paid  into  Court,  than  incur  any  further 
expense. 

Upon  that  statement  it  was  contended,  that  the 
Plaintiff  had  a  right  to  refuse  the  offer  made,  and 

(a)  2  Taunt.  283. 

put 
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put  the  Defendant  to  the  ordinary  course  of  pay-  1823. 
ing  money  into  Court  on  pleading  to  the  action  ;  edwCds 
and  that,  as  the  Plaintiff  claimed  bondjide  a  larger  hab^'iiow . 
sum,  there  was  good  reason  to  believe  that  the 
Defendant  would  do  so,  and  that  was  sufficient  to 
jastii^  the  Plaintiff  in  waiting  the  result,  and  pro- 
deeding  in  the  mean  time ;  that  the  Plaintiff  was 
Adt  bound,  according  to  the  practice,  by  the  offer 
which  had  been  made  after  action  brought.  It 
was  remarked,  that  in  the  affidavits  filed  in  support 
of  the  application,  it  was  nowhere  denied  that  more 
than  the  sum  which  had  been  offered  was  due. 
Thait  circumstance,  it  was  submitted,  would  ne- 
gative vexation  or  oppression  on  the  part  of  the 
Pkbntiff,  on  whose  behalf  it  had  been  shown,  that  a 
laiger  sum  was  due  to  him,  if  any  part  of  his  de- 
mand  were  just 

The  case  of  Sawhridge  v.  CorweU  (a)  was  cited 
for  the  sake  of  the  principle  on  which  the  Plain- 
tiff rested  his  opposition  to  this  nile,  although 
there  the  Court  determined,  that  in  a  case  of  clear 
vexation  and  trick,  they  would  not  allow  the 
Plaintiff  costs  of  the  declaration,  where  the  De- 
fendant had  done  all  in  his  power  to  make  a  ten- 
der of  the  debt  and  costs.  The  Court  said  there, 
'*  It  is  not,  however,  to  be  taken  as  a  general  rule, 
tlmt  because  a  man  does,  jp^^  causdj  or  from  hav- 
ing no  hope  of  getting  paid  if  he  recover  more, 
ultimately  accept  a  smaller  sum  than  he  at  one 
time  claimed,  he  was  therefore  to  pay  the  costs." 

{a)  4  Taunt  955. 

VOL.  XI.  0  0  In 
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182S.  In  the  cases  cited  from  the  2d  Taunton^  the  whole 

£^^)(^     sum  had  been   offered  to  be  paid,  with  all  the 

HiBRisoN.  ^^^^  >  ^"^  ^^  Burmester  v.  Hilch  (a\  the  Court 
refused  a  Rule  to  show  cause  why  the  Defendant 
should  not  be  at  liberty  to  pay  into  Court  the  full 
demand  and  costs  up  to  the  time  when  the  De- 
fendant had  offered  to  pay  the  sum  demanded  and 
costs,  the  application  being  made  upon  the  ground 
of  that  offer. 

JoneSy  in  support  of  the  Rule,  urged  that  the 
cases  had,  in  modem  times,  established  a  prac- 
tice which  would  warrant  this  application  ;  for  it 
had  been  frequently  determined  on  the  &ir  and 
equitable  principle,  that  where  a  Plaintiff^  takes  out 
of  Court  a  sum  of  money  less  than  his  demand  paid 
in   by  the   Defendant,   on  pleading  that  precise 
sum,  together 'with  costs,  having  been  tendered 
and  refused  before  declaration  filed,  and  the  Plain- 
tiff^ does  not  show  that  any  circumstance  hasoc* 
curred  since  the  offer  made  to  render  it  adviseable 
to  accept  that  sum  afler  plea,  which  did  not  exist 
before  the  filing  of  the   declaration,  the  Courts 
would  only  allow  the  Plaintiff*  the  costs  of  proceed- 
ing up  to  the  time  when  the  offer  was  made.  That 
was  the  principle  on  which  the  Court  proceeded 
in  the  case  of  James  v.  Raggett  (b\  which  was 
precisely  similar  in  circumstances  to  the  present 
There  the  Court  said,  ^'  This  is  a  most  reaaonable 

{a)  13  EaM,  551.  (b)  2  fiaroew.  and  AM.  77a* 

*  In  that  case  there  were  two  separate  demands  made  by  the  Dedi- 
ration,  and  the  Defendant  paid  the  whole  ot  one  into  Court,  and  tbe 
Plaintiff  abandoned  the  other,  having  no  evidence  to  support  it,  ant 
made  the  offer  alluded  to  in  the  Jadgment. 

application. 
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application.     The  Plaintiff's  offer  to  stay  proceed-        1883. 
ings  upon  the  Defendant's  paying  the  costs,  now     g^^J^^ 
comes  too  late,  costs  having  been  incurred  subse-    „    *• 

'  o  ^  Harrison. 

quently  to  the  8th  of  May.  It  is  consistent  with 
justice  that  the  Defendant  should  be  at  liberty  to 
set  off  the  costs  he  has  incurred  since  the  refusal 
of  his  offer,  against  those  of  the  Plaintiff,  up  to 
the  8th  of  Mflry,  when  the  summons  was  taken 
out.'* 

If,  by  the  practice,  the  Defendant  were  allowed 
to  pay  into  Court  the  sum  admitted  to  be  due,  as 
soon  as  he  should  be  served  with  prdcess,  and  the 
crosts,  (it  was  urged)  it  would  necessarily  follow, 
that  if  the  Plaintiff  proceeded  afterwards,  it  must 
be  at  his  peril ;  and  if  he  stopped  just  short  of 
trial  only,  he  would  be  obliged  to  pay  all  the  costs 
incurred  since  the  payment  of  the  money  into 
Court ;  and  this,  in  effect  was  the  same  thing. 

In  a  recent  case  (a), it  was  said,  Mr.  Justice  Hoi* 
rojfd — when  the  Defendant,  in  an  action  to  re- 
cover 38/.  before  the  declaration  was  filed,  took  out 
1  summons  to  stay  proceedings,  on  payment  of 
25/.  and  costs,  which  was  not  proceeded  in  because 
the  Plaintiff  claimed  more — on  a  subsequent  sum- 
mons, issued  after  the  25/.  had  been  paid  into 
Court,  and  a  plea  pleaded,  said,  he  should  make 
the  order  as  prayed,  which  was  in  terms  the  same 
as  this  Rule,  unless  the  Plaintiff  showed,  by  affida- 
vit, some  such  reason  for  changing  his  mind,  as 
that  a  material  witness  was  dead,  which  rendered 

(o)  2  Barncw.  and  Aid.  776. 

O  O   2  it 
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1823.       it  unsafe  to  go  to  trial ;  or  other  &ir  ground  ha4 
g^^Jj^     occurred  since  the  former  summons,  for  accepting 

Harrison.  ^^^*'  ^^  ^^^^  ^^^^  refused.  The  matter  stood 
over  for  that,  purpose,  and  no  such  affidavit  having 
been  filed,  the  order  was  made,  and  the  Plaintiff 
had  to  pay  the  Defendant  a  sum  for  his,  the  De* 
fendant*s,  costs,  exceeding  his  own  costs  by  that 
amount*  Referring,  also,  to  Tidd*s  Practice  (a), 
and  the  cases  there  cited,  it  was  submitted,  that  if 
the  Plaintiff  had  required  time  for  deliberation,  he 
should  have  stayed  proceedings  until  he  had  made 
his  election,  and  should  not  have  gone  on  wantonly 
at  the  Defendant's  expence,  unless  he  meant  to 
have  proceeded  to  trial ;  in  which  case,  if  he  had 
not  recovered  more  than  had  been  paid  into  Court, 
the  Defendant  would  have  been  entitled  to  costs : 
and  if  there  were  any  dispute  about  the  amount, 
the  Defendant  had  a  right  to  have  the  question 
tried  as  well  as  the  Plaintiff,  in  order  to  settle  the 
matter  of  costs.  As  he  had  not  chosen  to  do  so, 
it  was  insisted  that  this  Rule  ought  to  be  made 
absolute. 

Richards,  Lord  Chief  Baron.  No  case  has  been 
cited  wherein  this  Court  has  granted  a  similar 
application  under  the  circumstances  of  this  case. 
There  is  therefore  no  ground  for  urging  that  it  is 
agreeable  to  the  practice  of  this  Court,  whatever 
it  may  be  in  others,  to  do  that  which  is  required 
in  this  instance :  and  however  convenient  it  might 
be  that  a  new  practice  should  be  established  in  any 
respect,  that  must  be  always  matter  of  considera- 

(a)  7th  Edition,  pp.  644,  G45. 

tion 
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tlap  independent  of  any  questioo  in  particfular  l^^* 
cages  which  incidentally  come  before  the  Court*  '  edwabdi 
We  cannot  grant  or  refuse  a  motion  on  the  ground 
of  its  being  abstractedly  reasonable  or  useful  that 
any  particular  course  should  be  adopted,  if  the 
existing  practice  do  not  warrant  it.  It  would  be 
no  objection  therefore  to  our  discharging  this  Rule, 
to  say,  that  it  is  inconsistent  with  the  particular 
practice  in  any  other  Court.  I  do  not  however  con- 
sider that  in  this  case  there  would  be  any  diversity 
of  practice  in  doing  so,  under  the  circumstances 
now  submitted  to  our  consideration,  according  to 
th^  principle  of  the  cases  which  have  been  cited. 
The  original  Order  (a)  was  obtained  by  the  De- 
fendant on  motion,  after  the  filing  of  the  Declara- 
tion,  and  it  directed,  that  in  case  the  Plaintiff 
should  accept  the  sum  paid  in,  with  costs  to  be 
taxed,  he  should  proceed  to  the  taxation,  and  the 
Defendant  should  pay  such  costs,  and  thereupon 
all  further  proceedings  were  to  be  staid.  The  pro- 
posal now  made  is,  that  the  Plaintiff  having  ac- 
cepted the  money  paid  in,  sliall  himself  pay  all  the 
costs,  although  at  the  time  when  that  order  was 
made,  the  Defendant  engaged  to  pay  the  costs 
then  incurred.  So  that  the  Defendant  after  having 
obtained  such  an  order  according  to  the  practice 
of  the  Court,  would  use  it  to  take  the  Plaintiff  in, 
by  coming  with  another  motion  applying  to  dis- 
charge his  own  order,  as  far  as  regards  the  pay- 
ment of  costs  by  himself,  and  that  on  the  ground 

(a)  The  Rule  for  bringing  the  money  into  courts  and  in  this 
ctmn  the  order  for  payment  of  the  costs^  is  peremptory.  Vide 
Piummcr  ▼•  Savage,  ante.  v#l.  vi.  126; 

of 
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1823.       of  the  Plaintiff  having  accepted  the  money,  on  the 
^nwARDf  *  payment  of  which   into   Court  that  order   was 
Harmson.    founded,   and  on  the  acceptance  of  which  the 
Ridborito,  C.B.  Defendant  undertook  to  pay  the  costs  also  into 

the  bargain,  making  an  attempt  to  throw  on  the 
Plaintiff  the  burthen  of  the  costs,  contrary  to  the 
practice  of  this  Court,  because  it  is  said  that  by 
the  practice  of  some  other  Court  it  may  be  done. 
There  is  no  time  limited  by  the  practice  within 
which  money  put  into  Court  must  be  taken  out. 

It  must  not  be  omitted  to  be  observed,  that  in 
this  case  the  Defendant  does  not  swear  that  no 
more  was  due  to  the  Plaintiff  than  the  sum  paid 
into  Court.  The  Plaintiff,  on  the  other  hand,  shews 
that  more  was  due,  and  it  is  sworn  that  until  that 
determination  was  changed,  the  cause  was  in- 
tended to  be  proceeded  in.  The  Plaintiff  however 
at  last  elects  to  take  out  the  money  which  had  been 
paid  in,  and  he  gives  a  sufficient  reason  for  so 
doing,  in  my  opinion.  It  was  the  most  prudent 
course,  considering  the  amount  of  the  difference. 
Now  I  consider  that  in  order  to  succeed  in  an  ap- 
plication of  this  sort,  it  ought  to  be  shewn  to  the 
satisfaction  of  the  Court,  that  the  money  which 
had  been  paid  in,  was  all  that  was  really  due,  or 
that  there  was  good  reason  for  thinking  so.  Un- 
less that  were  done,  I  should  hold  that  such  an 
application  ought  not  to  succeed.  More  especi- 
ally should  I,  where,  as  in  this  case,  it  is  shewn  not 
to  be  all  that  was  due.  There  may  be  up  to  tlie 
last  moment  very  good  reasons  for  not  going  to 
trial.    That  which  has  been  stated  in  tliis  instance 

is 
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expense  and  difficulties  to  suitors  of  proceeding  at       ^^^- 
Xaw.   It  might  perhaps  be  convenient  to  increase  '  edwarm 
their  number,  by  adding  to  them  a  Rule  that  De-    HAHRiwif. 
fendants  should  be  at  liberty  to  pay,  with  costs,  in 
the  earliest  stage,  what  they  should  admit  to  be 
due  to  the  Plaintiff,  though  perhaps  that  in  the 
present  state  of  the  practice  requires  the  interfer- 
ence of  the  Legislature. 

In  a  proper  case  however,  I  think  the  Court 
might,  on  a  special  application,  reach  the  justice 
of  the  matter,  where  there  should  be  occasion  for 
our  interference,  and  place  the  Plaintiff  in  a  situ* 
ation  to  proceed,  at  the  peril,  not  only  of  not  re- 
ceiving, but  of  paying  costs. 

The  present  Case  certainly  is  not  one  which 
calls  on  us  to  make  this  Rule  absolute.  The  merits 
are,  from  all  that  appears,  with  the  Plaintiff.  The 
reason  which  he  gives  for  not  going  to  trial  is  sa- 
tisfactory. As  to  the  criterion  which  we  are  told 
ought  to  determine  this,  namely,  whether  a  dif- 
ferent state  of  things  has  since  arisen  so  as  to  have 
made  it  expedient  to  take  the  money  out  of  Court, 
I  do  not  think  that  that  is  what  we  ought  to  re- 
quire to  be  shewn.  The  Plaintiff  may  have  heard 
it  whispered  that  a  bankruptcy  was  in  contempla- 
tion, that  symptoms  of  insolvency  had  become 
visible,  and  many  other  reasons,  which,  although 
sufficient  to  determine  a  prudent  Plaintiff  to  act  as 
this  Plaintiff  had  done,  might  not  be  enough  to 
satisfy  a  Court  that  there  was  any  actual  necessity 
for  so  doing,  if  that  were  to  be  required.     Then 

it 
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it  has  been  well  observed  by  my  Lord  Chief  BaroD 
that  the  Defendant  now  requires  us  to  cancel  all 
that  he  himself  had  asked  of  the  Court  before. 

This  determination  proceeding  on  the  circum- 
stances of  this  case,  I  do  not  consider  it  as  em- 
barrassing any  opinion  which  I  may  hereafter  give 
on  any  other  case  which  may  be  brought  before 
the  Court  on  a  special  application,  under  other  cir- 
cumstances* We  may  then  perhaps  determine  ac- 
cording to  what  is  said  to  be  the  result  of  the  cases 
which  have  been  cited. 


Rule  discharged. 

With  costs. 
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n  obvious  one,,  the  difference  in  the  amount  of       1^33. 
remainder  of  the  claim  and  the  extra  costs;  for     eowards 
ainly  it  would  be  better  to  lose  the  small  ba- 
le, than  proceed  to  recover  it  at  three  times 
amount. 

'hese  circumstances  I  think  sufficiently  distin- 
\h  this  case  from  those  which  have  been  cited, 
n  if  it  were  desirable  that  the  practice  said  to 
/ail  in  other  courts  should  be  adopted  here. 

t  was  said  that  some  circumstance  should  have 
a  stated  to  shew  that  since  the  summons  was 
m  out,  there  was  good  reason  for  taking  out 
money  paid  into  court,  which  was  wanting 
>re.  I  do  not  see  that  there  is  any  foundation 
that  distinction,  or  that  any  actual  occurrence 
lid  have  taken  place.  It  is  sufficient  if  the 
ntiff  is  disposed  to  alter  his  mind,  and  he  may 
e  prudential  reasons  which  may  determine 
,  which  he  had  not  before,  such  as  his  appre- 
sions  of  an  approaching  bankruptcy  or  in- 
ency,  and  many  others.  I  am  therefore  of 
lion  that  this  Rule  should  be  discharged. 

rRAHAM,  BaroTi.  I  am  of  the  same  opinion ; 
do  I  think  that  the  grounds  of  our  determina- 
in  any  respect  conflict  with  the  decisions 
ch  have  taken  place  in  other  Courts.  The  cir- 
istances  of  this  case  clearly  distinguish  it  from 
\e  to  which  we  have  been  referred.  If  there 
e  any  real  ground  for  a  special  application  to 
Court,  having  for  its  object  to  punish  the  ob- 
stinacy. 


{ 


544  CASES   IH  TH£  EXCHEQUER, 

1839.       flitinaby,  or  improper  and  vexatious  conduct  of  a 
jjjj^j!j[^    party  who  should  oppressively  refuse  a  reasonable 
HAARnmi.    ^®r,  by  not  allowing  him  more  than  a  certain 
quantum,  the  Court  on  a  proper  occhsioh  would 
^^^"^^^  ^'    perhaps  grant  an  application  so  shaped  as  to  suit 
such  a  measure.    There  is  in  this  case  abundantly 
enough  in  the  fiicts  to  form  an  answer  to  this  ap- 
plication.    The  affidavit  of  the  Plaintiff's  agent 
shews  that  more  than  the  sum  paid  was  considered 
due  throughout,  and  that  is  hot  contradicted  in 
any  way,  or  attempted  to  be  made  doubtful.  Then 
the  expense  of  going  to  trial  is  in  this  case  an  am- 
ple reason  for  doing  what  the  Plaintiff  has  done, 
and  he  has  acted  throughout  under  the  advice  of 
his  Attorney.     Under  the  circumstances  of  tiiH 
case  therefore,  I  am  of  opinion  that  this  applica^ 
tion  respecting  the   costs  is  quite  unreasonable. 
Whatever  we  might  be  disposed  to  do  under  other 
circumstances,  I  must  say  I  think  the  Rlile  ought 
to  be  discharged  with  costs. 

G ARROW,  Baron.  The  only  fear  which  I  have 
had  was,  lest  we  should  be  acting  contrary  to  for- 
mer decisions,  in  discharging  this  Rule.  I  think 
however  that  we  may  do  so  without  infringing  the 
principles  of  any  of  the  cases  which  have  been 
cited.  The  object  of  abridging  the  expenses  of 
legal  proceedings,  has  been  of  late  years  a  matter 
much  considered,  and  it  has  to  a  great  extent  been 
successfully  effected,  by  the  introduction  of  con- 
solidation rules,  rules  for  payment  of  money  into 
Court,  the  rules  in  ejectment,  and  many  others, 
all  of  which  have  tended  very  greatly  to  case  Ac 

expense 
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In  the  Exchequer  Chamber. 

r  £rror  from  the  Court  of  Exchequer.] 

rni  Abbott,  Lord  Chief  Justice,  and  Dallas, 

Chief  Justice  C.  P. 


s  Attorney-General  v.  Bacchus,  Priscilla,       1823. 
his  Wife,  and  Mashiter.  yryT^ 

'  7th  Febnutrf, 

IIS  information  (in  debt)  was  filed  against  the  constroction 
endants  for  the  recovery  of  the  legacy  (luty,  at  Bequest  of  au 
rate  oflOlper  cent.j  charged  to  be  payable  to  Jure,Tc.'o7the 
Crown  by  the  Defendants,  as  Executors  and  lfit!^^t^^rll 
duary  Legatees  of  the  personal  estate  of  John  G^B.^aL^^tT* 
Swi,  on  account  of  the  residue  of  the  personal  tortjdaa^^ter 
te  of  the  Testator  bequeathed  to,  and  retained  ^  ^^  ex^^^n ' 
hem  under  his  Will,  for  the  benefit  of  the  De-  ^^^^  adminis- 

tratore  and  as- 
lant BacchuSj  a  stranger  in  blood  to  the  Tes-  "«"»» for  their 

^  absolute  bene- 

f.  fit:  Held  not  to 

be  chargeable 
under  the  55th 

he  facts  were  stated  in  a  special  verdict  for  ch.  i84.  sched. 

S.  with  the 

purpose  of  obtaining  the  opinion  of  the  Court  highest  duty 

f  ^.  /.i         ,    N  of  101. percent. 

be  question  of  law  (a).  on  the  whole 

amount,  as  be- 
ing a  legacy 

tie  case  was  twice  argued  in  the  Court  below :  deVowui'g  to 

or  for  the  be- 
nefit of  O.B. 
nbuid,  a  stranger  in  blood  to  the  deceased ;  nor  to  be  chargeable  wholly  with 
weat  dutv  of  iCper  ceni,^  as  being  a  legacy  given  to,  or  devolved  to  or  for  tlie  be- 
if  a  child  of  the  deceased  (in  the  person  of  the  daughter),  but  to  be  chargeable  by 
ies  as  being  a  bequest  for  the  benefit  of  each  to  the  amount  of  one  half;  and  there. 
u  to  one  moiety,  chargeable  to  the  highest,  and  as  to  the  other  to  the  lowest  doty. 

{a)  Vide  ante,  Vol.  IX.  p.  SO. 

OL.  XI.  p  p  first 
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1823.      first  in  Easter  Term,  1819,  by  Shepherd  for  the 
r^hTi^mR'  Crown,  and  Denman  for  the  Defendants,  when  the 
mbt-Oeneral  Court  of  Ej^hequer  gave  Judgment  as  has  been 
a^'^othen     ^^^^^^7  reported  in  a  former  Volume  (a). 

1820.  On  the  second  occasion  in  Michaelmas  Term, 

ji^JJ^"]^^)^  the  argument  was  supported  by 

The  Attorney-General  for  the  Crown ;  and  by 

Denman  for  the  Defendants :  when  the  Court 
gave  Judgment  for  the  Crown,  adjudging  as  they 
had  done  before,  that  as  to  one  moiety  of  the  residue 
of  the  personal  estate  and  effects  of  the  Testator, 
a  duty  of  1/.  per  cent,  was  payable  to  the  Crown, 
and  as  to  the  other  moiety  a  duty  of  lOL  per  cent. 

Upon  that  judgment  a  writ  of  Error  was  brought 
by  the  Attorney-General^  and  the  case  was  argued 
more  elaborately  before  the  Lord  Chief  Justice  of 
the  King^s  Bench  and  the  Lord  Chief  Justice  of 
the  Common  Pleas,  on  Wednesday  the  SOth  of  Jo- 
nuary,  in  Hilary  Term,  1822,  by 

^  1822.  The  Attorney 'General  who  supported  the  assign- 

Hilary  Term,  Hient  of  crrors,  and 

30th  January, 

Denman^  contrdy  for  the  Judgment  of  the  Court 
of  Eschcqicer. 

For  the  Crown  it  was  contended  that  the  Judg- 

(a)  Vol.  IX.  p.  30. 

ment 
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ment  of  the  Court  of  Ejcchequer  could  not  be  sus-       1823. 
tained  in  point  of  law.     It  was  insisted  that  the   t^^Tattor- 
legacy  duty,  at  the  rate  of  10/.  per  cent,  was  pay-  i»"»-gbwbral 
able  on  the  "whok  sum  retained  by  the  Defendants     ®>5f?^* 
under  the  residuary  bequest,  as  being  retained  for 
the  benefit  of  the  Defendant  Bacchus^  the  husband 
of  the  testator's  daughter,  who  was  a  stranger  in 
blood  to  the  Testator. 

The  Attorney 'General  stated,  from  his  instrucp 
tions,  before  he  proceeded  to  argue  the  question, 
that  it  was  considered  to  be  one  of  very  great  im- 
portance, and  that  it  had  always  been  the  practice 
of  the  stamp  department  of  the  revenue,  acting 
under  the  advice  of  very  eminent  lawyers,  to  re- 
quire and  take  10/.  per  cent,  upon  the  whole  of 
such  residuary  bequests  in  similar  cases,  and  that 
the  consequence  of  the  present  determination  of 
the  Court  below,  if  correct,  and  it  should  be  af- 
firmed, would  be  to  give  to  parties  who  had  been 
heretofore  so  dealt  with  a  right  to  demand  that  so 
much  should  be  refunded  to  them  as  the  difference, 
upon  all  such  occasions,  between  the  sum  paid  and 
the  sum  payable  would  amount  to.     He  then  sub- 
mitted that  the  question  would  depend  on  the  con- 
struction to  be  put  on  the  various  Acts  of  Parlia- 
ment by  which  duties  on  legacies  had  been  im- 
posed, and  as  applied  to  those  statutes  on  the 
question  of  law,  whether  the  present  bequest  was  a 
legacy  for  the  benefit  of  the  husband  or  of  the  wife, 
in  other  words,  whether  it  was  for  the  benefit  of  a 
daughter  or  of  a  stranger  in  blood  ? 

•    p  p  2  The 


SSO  CASES   IN  THE  EXCHEQUER^ 

1823.  The  attention  of  the  Court  was  first  directed  to  the 

^^TaCtor.  statutes  in  support  of  the  argument  for  the  Crown, 
**^'^"*"^''  beginning  with  the  earliest,  the  20th  of  Geo.  3, 
mi  oSm  ^^*  ^®>  which  imposed  an  ad  valorem  stamp  duty  on 
the  receipt  of  the  legacy.  Then  by  the22d  of  Geo.  3b 
ch.  58.  the  duties  generally  were  augmented  in 
amount,  but  legacies  payable  to  wife,  children  and 
grand-children  were  thereby  exempted,  from  the 
augmentation  duties:  and  so  they  were  afterwards 
by  the  29th  of  Geo.  3.  ch.  51.  By  the  36th  of 
Geo.  3.  ch.  52.  (upon  which  statute  it  was  agreed 
this  question  would  turn)  new  duties  were  imposed 
and  made  payable,  not  through  the  medium  of  a 
receipt  stamp,  but  by  charging  a  certain  duty  on 
the  legacy  itself.  By  the  2d  section  of  that  statute 
it  is  enacted,  ^*  That  upon  every  legacy  specific  or 
pecuniary,  or  of  any  otlier  description,  of  the 
amount  or  value  of  20/.  or  more,  given  by  any  Will 
"  or  Testamentary  instrument  of  any  person  who 
^<  shall  die  after  the  passing  of  this  Act,  out  of  the 
^'  personal  estate  of  the  person  so  dying,  and  also 
^*  upon  the  clear  residue  and  upon  every  part  of  the 
•*  clear  residue  of  the  personal  estate  of  every  per- 
^'  son  who  shall  so  die,  whether  testate  or  intestate, 
and  leave  personal  estate  of  the  clear  valueof  1002i 
or  upwards,  which  shall  remain  after  deducting 
*^  debts  funeral  expences  and  other  charges,  and 
•*  specific  and  pecuniary  legacies,  (if  any,)  whe- 
**  ther  the  title  to  such  residue  or  to  any  part  there- 
"  of  shall  accrue  by  virtue  of  any  testamentary 
^'  disposition  or  upon  intestacy,  there  shall  be 
*'  raised,  levied,  collected  and  paid  unto  and  for 
^'  the  use  of  his  Majesty,  his  heirs  and  successors, 

•'the 
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"  the   several   duties,    after  the   rates,   and   in       1823. 
"  manner  following,  that  is  to  say,  where  any  such    .j^^^J!^^ 
**  legacy  or  any  residue  or  part  of  residue  of  any  "■▼-G^BiiERA»r 
"  such  personal  estate  shall  be  given,  or  shall  pass     ^/oSSri. 
**  to  or  for  the  benefit  of  a  brother  or  sister  of 
*^  the  deceased,  or  any  descendant  of  a  brother  or 
''  sister  of  the  deceased,  there  shall  be  charged  a 
duty  of  2/.  for  every  100/. :  and  if  the  legacy 
is  given  to  a  stranger  in  blood  there  is  imposed 
in  the  same  words,  a  duty  of  61.  per  cent."* 


€€ 
CC 


CC 


The  16th  section  enacts,  "  That  where  any  le- 
gacy or  residue  or  part,  &c.  shall  be  so  given 
to  or  for  the  benefit  of  any  person  or  persons  in 
joint-tenancy,  some  or  one  of  whom  shall  be 
*^  chargeable  with  any  duty  thereby  imposed,  and 
some  or  one  of  whom  shall  not  be  so  chargeable, 
the  person  or  persons  chargeable  with  duty  shall 
pay  such  duty  in  proportion  to  the  interest  qf  stick 
person  or  persons  respectively  in  such  bequests^ 
'^  and  if  any  person  or  persons  chargeable  with 
<*  duty  and  entitled  in  joint-tenancy  as  aforesaid, 
shall  become  entitled  by  survivorship  or  by  se- 
verance of  the  joint-tenancy,  to  any  larger  inte«^ 
rest  in  the  property  bequeathed  than  that  in 
respect  of  which  such  duty  shall  have  been  paid, 
then  and  in  such  case  all  and  every  such  person 
'*  or  persons  so  becoming  entitled  by  survivorship 
*^  or  by. severance  shall  be  charged  with  the  same 
^*  duty  as  if  the  property  to  which  such  joint-tenant 
^  or  joint-tenants  shall  so  become  entitled  had  been 
^'  originally  given  to  or  for  the  benefit  of  such  per- 
<'  son  or  persons  only/' 

The 
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1823.  The  17th  section  enacts,  "  That  where  any  le- 

TheATTOR.   "  S^^y  ^^  ^"y  residue  or  part  of  residue  shall  be 
mbt-Oeneral  cc  gii^en  suJgect  to  any  contingency  which  may  de- 

aS^oS"*  "  ^^^'  ^"^^  S^^>  ^"^  whereupon  the  same  may  go 
'^  to  some  other  persons  or  person,  such  bequest 
^^  (unless  chargeable  as  an  annuity  under  the  prob 
'<  visions  in  the  Act  contained)  shall  be  charged 
^'  mth  duty  as  an  absolute  bequest  to  the  person  or 
^'  persons  who  shall  take  the  same,  subject  to  such- 
^^  contingency,  and  such  duty  shall  be  paid  out  of 
^'  the  capital  of  such  legacy  or  residue  or  part  of 
*^  residue,  notwithstanding  the  same  may,  upon 
^'  such  contingency,  go  to  some  person  not  charge- 
^<  able  with  the  same  duty  or  with  any  duty :  and 
if  such  contingency  shall  afterwards  happen,  and 
the  property  so  bequeathed  shall  thereupon  ga 
<*  in  such  manner  that  the  same,  if  taken  immedi- 
'^  ately  after  the  death  of  the  testator  or  testatrix 
^'  under  the  same  title,  would  have  been  chargeable 
<<  with  a  higher  rate  of  duty  than  the  duty  so  paid, 
^^  the  person  or  persons  becoming  entitled  thereto 
'^  shall  be  charged  with  and  shall  pay  the  differ- 
'^  ence  between  the  duty  so  paid  and  such  higher 
*^  rate  of  duty." 


cc 
<c 


The  next  Act — the  44  Geo.  3.  cap.  98. — ^merely 
imposes  additional  duties. 

That  was  followed  by  45  Geo.  3.  c.  28,  which 
imposes  additional  duties  on  legacies  to  children. 
By  48  Geo.  3.  c.  49,  still  further  duties  are  imposed. 

By  55  Geo.  S.  ch.  184,  sched.  part  S,  a  certain 

rate 
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iateofduty  is  imposed  upon  legacies  given  by  1S23. 
persons  who  died  before  the  5th  of  Aprils  1 805.  ThTArroR- 
Where  the  testator  shall  have  died  after  that  "bv-g^n**^'' 
time,  as  was  the  case  in  this  instance,  there  is  J^^QUienL 
made  payable  "  for  every  legacy  specific  or  pecu- 
niary, of  any  other  description,  of  the  amount  or 
value  of  20/.  or  upwards,  given  by  any  will  or 
testamentary  instrument  of  any  person  who  died 
after  the  5th  of  Aprils  1 805,  either  out  of  his  or 
lier  personal  or  moveable  estate,  or  out  of  or 
charged  upon  his  or  her  real  or  heritable  estate, 
or  out  of  any  monies  to  arise  by  the  sale,  mortgage, 
or  other  disposition  of  his  or  her  real  or  heritable 
estate  or  any  part  thereof,  and  which  shall  be 
paid,  delivered,  retained,  satisfied  or  discharged 
after  the  3 1st  of  August^  1815,  and  also  for  the 
clear  residue,  where  any  such  legacy  or  residue  or 
any  share  of  such  residue  shall  have  been  given  or 
hceoe  devolved  to  or  for  the  benefit  of  the  children  of 
ihe  deceased,  or  any  descendants  of  a  child  of  the 
deceased  1/.  per  cent^^  Then  3/.  per  cent,  is  made 
chargeable  upon  legacies  to  brothers  and  sisters 
and  other  collateral  relations.  And  where  any 
such  legacy  or  residue  or  any  share  of  such  residue 
shall  have  been  given  or  have  devolved  to  or  for  the 
benefit  of  any  person  in  other  degree  of  collateral 
consanguinity  to  the  deceased  than  is  above  de- 
scribed, or  to  or  for  the  benefit  of  any  stranger  in 
blood  to  the  deceased^  a  duty  is  imposed  at  and 
after  the  rate  of  10/.  per  cent,  on  the  amount  or 
value  thereof.  And  it  enacts  (by  section  8)  "  that 
all  the  powers,  provisions,  clauses,  and  penalties 
contained  in  and  imposed  by  the  several  Acts  of 

Parliament 
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1893.       Parliament  relating  to  the  duties  hereby  repealed^ 
Th«  attor-   ^^^  ^^®  several  Acts  of  Parliament  relating  to  any 
"*^"^r  ""^''  P^^^  duties  of  the  same  kind  or  description,  shall  be 
wdo^en.    ^^  ^"'^  force  and  effect  with  respect  to  the  duties 
thereby  granted ;  and  to  the  vellum,  parchment  and 
paper  instruments,  matters  and  things  charged  or 
chargeable  therewith,  so  far  as  the  same  are  or  shall 
be  applicable  in  all  cases  not  hereby  expressly  pro- 
vided for,  and  shall  be  observed,  applied,  enforced 
and  put  in  execution  for  the  raising,  levying,  col- 
lecting and  securing  the  duties,"  &c. 

After  the  consideration  of  the  terms  of  the 
several  Statutes,  he  submitted  the  first  questions 
that  would  arise  would  be,  what  interest  passed 
under  this  bequest  to  the  husband,  and  what  to 
the  wife?  or  whether  any  such  interest  passed  to 
the  wife  under  this  residuary  bequest  in  the  will 
to  both,  as  would  defeat  the  right  of  the  husband 
and  enable  her  to  claim  any  part  of  the  residue 
apart  from  and  independently  of  him  within  the 
true  meaning  of  these  provisions  of  the  legisla^ 
ture  ?  It  was  anticipated  that  it  would  be  con- 
tended on  the  other  side,  as  it  had  been  before  in 
the  argument  in  the  Court  below,  that  this  be- 
quest was  altogether  meant  to  be,  and  was  in 
effect  purely  and  wholly  for  the  benefit  of  the  wife, 
being  as  to  the  husband,  merely  a  chose  in  action; 
— that  the  husband  takes  nothing  under  the  will 
as  a  mere  legatee,  but  only  acquires  a  right  by 
operation  of  law  to  the  fund  so  given  to  himself 
and  his  wife,  deriving  his  title  from  his  character 
of  husband  to  property  which  he  may  nevertheless 

sufler 
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8u0er  to  become  the  sole  property  of  his  wife  if  *®^ 
she  should  survive  him,  by  his  not  having  reduced  ThTiXxoL 
bis  right  into  possession  during  his  life.  To  this  "■^-^«"**^ 
it  was  answered,  that  even  so  considering  it,  these  J^^SSL 
statutes  were  so  worded  as  to  apply  to  such  an  in- 
terest and  to  affect  the  husband's  right  under 
such  circumstances,  independently  of  that  possible 
and. remote  interest  which  the  wife  might  perhaps 
nt  some  time,  under  a  very  particular  state  of 
things,  acquire  in  the  same  fund.  He  contended 
that  the  legal  effect  and  operation  of  such  a  be- 
quest being  to  give  to  the  husband  an  immediate 
available  interest  in  the  whole,  it  must  be  consi- 
dered to  be,  in  the  words  of  the  Act,  a  legacy  or 
residue  given  or  devolving  to  or  for  the  benefit  of 
a  stranger  in  blood,  the  husband  being  in  no  de- 
gree of  kindred  or  consanguinity  with  the  de- 
ceased, and  consequently  chargeable  with  the 
legacy  duty  after  the  highest  rate  of  10/.  per  cent. 

It  was  urged  that  as  affecting  real  property 
even,  there  is  a  great  and  marked  distinction  in 
respect  of  the  property  of  which  a  woman  becomes 
seised  before  her  marriage,  and  that  to  which  she 
acquires  title  after  her  marriage,  under  grant  or 
other  conveyance  executed  to  her  husband  and 
her.  In  the  latter  case  they  both  take  the  whole 
in  succession  by  entireties  and  not  by  moieties  or 
as  joint-tenants.  During  their  joint-lives  the  whole 
and  entire  interest  in  the  estate  is  in  the  husband. 
In  the  comment  by  Lord  Coke  upon  the  section 
S91,  in  Littleton  lib.  3,  cap.  3,  p.  187  b.  it  is 
<^  If  a  joint-estate  be  made  of  land  by  a 

husband 
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1833.       husband  and  wife  and  to  a  third  person^  in  thi^ 

'pI^^^^^,   case  the  husband  and  wife  have  in  law  in  their 

itBY-oiNBRAL  fight  but  thc  moiety,  and  the  third  person  shall 

Bacchus     i^^Lve  as  much  as  the  husband  and  wife,  viz.  the 

aad  Others.'  ' 

other  moiety,  &c.  and  the  cause  is  for  that  the 
husband  and  wife  are  but  one  person  in  law,  and 
are  in  like  case  as  if  an  estate  be  made  to  two 
joint-tenants  where  the  one  hath  by  force  of  the 
jointure  the  one  moiety  in  law,  and  the  other  the 
other  moiety,   &c.      In  the  same   manner  it  is 
where  an  estate  is  made  to  the  husband  and  wife 
and  to  two  other  men  :  in  this  case  the  husband 
and  wife  have  but  the  third  part,  and  the  other  two 
men  the  other  two  parts,  &c/'    The  reason  after- 
wards given  [187.  b.]  is,  **  because  they  are  only 
one  person  in  law  "  and  therefore  it  is  added  ^^  It 
hath  been  said  that  if  a  reversion  be  granted  to 
a  man  and  a  woman  and  their  heirs,  and  before 
attornment  they  intermarry,  and  then  attornment 
is  made,  that  the  husband  and  wife  shall  have  no 
moiejties  in  this  case.^ 


*» 


That  being  the  law  vdth  respect  to  a  fee-simple 
estate,  the  whole  being  in  the  husband,  one  ques- 
tion will  be  what  is  the  legal  effect  of  a  gift  by  will 
of  a  personalty  to  a  husband  and  wife  after  marriage, 
with  respect  to  the  interest  taken  under  it  by  die 
husband  ?  It  was  admitted  that  there  was  no  case 
to  be  foufid  in  the  books  on  that  point,  precisdj 
similar  to  the  present.  In  1  st  RoUe^s  Abridgment, 
Title  Baron  and  Femey  page  S4S,  placitum  I,  et 
seq.  it  is  stated,  that  if  baron  and  fime  be  joint 
tenants  for  years  of  land,  the  Baron  may  dispose 

of 
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#f  alL  So  far  has  that  doctrine  been  carried,  1633. 
that  it  was  decided  in  the  case  of  Ankerstem  v.  t^aitor^ 
Clarice  (a\  that  where  a  bond  was  given  to  a  has-  "■▼•<*»«««ABr 
band  and  wife  describing  her  to  be  the  adminis-  ^^qJSL 
tratrix  of  a  third  person,  the  husband  who  brought 
an  action  upon  that  bond  might  declare  upon  it 
as  a  bond  to  himself  alone.  The  Defendant  had 
pleaded  non  est  factum^  and  upon  the  trial  it  was 
contended,  upon  the  production  of  the  bond,  that 
the  bond  was  not  the  bond  described  in  the  de- 
claration— a  bond  to  the  husband  alone,  but  that 
it  being  a  bond  to  him  and  his  wife  as  administra- 
trix, the  wife  ought  to  have  been  joined  in  the 
action,  and  that  the  husband  could  not  declare 
upon  it  as  a  bond  given  to  the  husband  alone. 
The  Plaintiff  was  nonsuited  on  that  point,  and  on 
a  motion  to  set  it  aside,  the  Court  held  that  the 
action  was  well  brought.  In  the  case  of  Beaver 
Vi,  Lane  (6),  cited  in  that  case,  it  was  determined, 
that  where  a  covenant  is  made  by  a  husband  and 
wife,  the  husband  may  declare  upon  that  covenant 
alone. 

These  cases  (it  was  urged)  shew  that  with  re* 
spect  to  personalty  given  by  deed  or  secured  by 
bond  to  husband  and  wife,  the  husband  may  treat 
it  as  a  security  or  as  property  given  to  himself 
alone,  and  may  alone  recover  the  subject-matter 
at  law.  That  doctrine  will  be  found  to  b&  carried 
still  further  with  respect  to  leases  for  years.  It 
has  been  held,  that  where  a  lease  for  years  was 

(«)  4  T.  R.  616.  (h)  2  Mod.  217. 

made 
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1S3S.  made  to  the  baron  and  feme  as  in  this  case,  the 
the^ATTOK-  whole  interest  is  in  the  baron  during  covertufey 
"■^•^'""^  so  as  that  it  would  be  extinguished  by  his  accept* 
ii^'o^m.  ^^^^  ^^  *  feoffment.  That  is  established  by  the 
case  of  Downing  v.  Set/moitr  (a).  A  distinction  is 
made  in  the  case  by  the  Court  between  a  lease  and 
a  conveyance,  by  bargain  and  sale  enrolled  or  by 
fine,  and  it  seems  to  have  been  the  opinion  of  the 
Court,  or  at  least  of  the  Reporter,  that  it  might 
have  been  otherwise  in  the  latter  case.  But  in 
Bacon^s  Abridgement  (6),  where  this  case  is  men- 
tioned, that  proposition  is  queried  by  the  writer  of 
that  article  (considered  to  be  Lord  Chief  Baron  GiU 
bert)j  *^  because  the  lease  being  made  after  mar- 
riage, when  there  are  no  moieties  between  husband 
and  wife,  the  husband  cannot  be  said  to  be  possessed 
thereof  in  her  right  more  than  in  his  own,  but  both 
are  possessed  by  entireties;  therefore  it  should  seem 
in  that  case  likewise  that  the  term  would  be  merged.** 

It  was  further  submitted  that  it  would  be  suffi- 
cient in  this  case  to  establish,  that  by  operation  of 
law  the  husband  was  entitled  to,  and  might  legally 
possess  himself,  under  this  bequest,  of  the  whole 
of  the  property  thereby  bequeathed  to  him  and 
his  wife,  and  if  so  it  would  not  be  necessaiy  to 
enquire  what  would  be  the  effect  of  a  case,  in 
which  the  husband,  under  such  a  bequest  as  this, 
should  not  actually  reduce  the  property  into  pos- 
session during  the  coverture ;  at  least,  what  would 
be  the  effect  of  that,  with  respect  to  the  right  of 

(a)  Cro.  EUz.  912.         {b)  Tit.  Baron  and  F«me,  VoL  I.  p.  988. 

the 
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the  wife  if  she  survived,  although  the  Court  below       1^^. 
appeared  to  have  entertained  an  opinion  that  that  ^^  attor- 
consideration  was  necessary  to  the  determination  k«y-Obhebal 
of  this  question.     If,  however,  it  should  be  esta^     ^/q^^* 
blished,  that  upon  the  death  of  the  Testator,  the 
husband,  in  point  of  law,  became  possessed  or  en- 
titled to  be  possessed  of  the  whole,  the  public  can- 
not be  deprived  of  the  duty  which  is  made  to  attach 
upon  the  beneficial  interest  given  to  him  by  this 
bequest,  on  the  hypothesis  that  it  might  not  become 
his  property,  by  the  laches  or  by  the  negligence 
of  the  husband,  or  even  by  his  deliberate  inten- 
tion to  elect  not  to  reduce  it  into  possession,  for 
the  purpose  of  giving  to  the  wife  the  whole  and 
sole  benefit  of  it,  if  she  survived.     It  was,  at  the 
same  time,  insisted  that  that  question  could  not 
be  raised  upon  this  record,  where  it  was  found  that 
there  had  been  a  retainer  of  this  property,  by  and 
on  behalf  of  these  parties,  Defendant,   one  of 
whom  was  the  husband  himself,  and  he  must  be 
considered,  consequently,  as  having,  in  fact,  re- 
tained it  for  his  own  benefit,  being  himself  one  of 
the  executors  of  the  Testator. 

It  was  then  put  in  argument,  that  supposing 
this  were  a  case  of  a  bequest  to  a  son  of  the  Tes- 
tator and  his  wife  (or  a  gifl  to  the  wife  of  a  son),  it 
would  then  have  been  successfully  contended  that 
a  duty  of  1/.  per  cent,  alone,  would  attach  upon 
this  property,  for  it  would  be  said  he  is  the  person 
who  takes  the  interest  under  this  bequest,  and  is 
the  person  who  is,  in  the  first  instance,  entitled  to 
call  for  the  legacy,  and,  therefore,  he  being  the 

son 
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1828.       son  of  the  Testator,  the  duty  of  1  /•  per  cent,  only 
The  ArroR.   would  be  payable  by  him :  and  of  that  proposition 
^mby-Oenxral  the  present  argument  was  the  converse,  and  was 
J^doS^    therefore  equally  true. 

It  was  contended  broadly,  that  if  this  residuary 
bequest  had  been  to  the  wife  alone,  as  it  would 
be  by  consequence  and  operation  of  law,  a  gift 
to  and  for  the  benefit  of  the  husband,  inasmuch  as 
he  may  demand  payment  of  the  legacy,  and  as  he 
would  be  competent  alone  to  release  it,  or  to  sue 
for  it  alone  in  the  Ecclesiastical  Court,  it  must, 
therefore,  even  in  that  case,  according  to  the  words 
of  this  statute,  be  considered  and  treated  as  a  le- 
gacy given  in  effect  to  him,  and  that  would  be  suf- 
ficient to  entitle  the  Crown  to  the  higher  dutyim^ 
posed  by  the  statute,  as  being  a  legacy  of  the 
residue  given  to,  or  devolved  to  or  for  his  benefit 

[Abbott,  JLord  Chief  Justice. — ^There  is  one 
case  (a)  which  establishes,  that  if  the  husband 
die  before  payment,  or  even  before  he  would  be 
entitled  to  receive  it,  his  administrator  shall  be 
entitled  to  the  legacy.]] 

In  that  case,  it  was  held  that  the  administrator 
of  the  husband  might  release  a  legacy  left  to  the 
wife,  though  the  time  at  which  it  was  payable 
had  not  expired,  for  he  has  an  interest  in  it 
before  the  time  of  payment  accrues.  Tlut 
was  the  case  of  a  legacy  of  10/.   given  to  • 

(a)  Anon.  2  Rollers  Rep.  134. 

married 
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married  woman,  payable  in  eighteen  months  after       1823. 
the  death   of  the  Testator,   her  husband   died    xS^Tattob- 
within    the    eighteen    months.       The    question  "KY-GBNBRAfc 
arose  between  the  son  of  the  wife  ind  the  hus-    J^^q^^ 
band,  and  it  was  decided  in  favour  of  the  hus- 
band. 

To  the  argument  used  on  the  former  occasion- 
that  Courts  of  Equity  will  frequently,  under  cir- 
cumstances,  interfere  to  prevent  the  husband  re- 
ceiving a  legacy  given  to  her,  unless  he  makes  a 
settlement  upon  the  wife,  from  which  it  was  de- 
duced that,  therefore,  clearly  in  equity,  it  is 
considered  that  the  wife  has  an  interest  in  the 
sum  so  bequeathed — ^it  was  answered,  that,  ad- 
mitting that  to  be  so,  it  was  because  Courts  of 
Equity  act,  in  such  cases,  with  a  particular  view 
regarding  such  legacies  diverso  intuitu.  They 
proceed  upon  this  principle,  that  if  the  husband 
is  obliged  to  come  into  a  Court  of  £quity  to  en- 
force payment  of  a  legacy,  not  having  first  made 
a  proper  and  proportionate  settlement  upon  his 
wife,  the  Court  will  not  aid  him  by  administering 
what  he  considers  equity,  unless  he  first  does 
what  the  Court  considers  equitable.  That  is  the 
only  principle  on  which  a  Court  of  Equity  can 
ever  interfere,  and  that  can  only  happen  where 
the  husband  is  driven  into  such  a  Court,  in  extra- 
ordinary cases,  to  obtain  satisfaction  of  the  legacy. 
The  husband,  however,  might  release  the  legacy, 
and  his  release  would  be  good,  as  against  the  wife, 
and  in  that  case  a  Court  of  Equity  could  not  in- 
terfere to  prevent    the    effect    of   the    release. 

During 
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1823.       During  the  coverture  the  husband  has  an  absolute 

-nTATTOK-   ^^^  actual  interest  in  the  legacy  bequeathed  to 
ny^BNBKAL  hjs  y^ifQ   aij^  it  jjmgt  lie  admitted,  that  if  the 

mioS!^*  legacy,  in  this  case  given  to  both,  had  been  ac- 
tually reduced  into  possession  by  the  husbandt 
the  wife's  possible  and  contingent  interest  would 
be  completely  barred,  and  the  present  question 
could  not  have  arisen. 

It  was  submitted  that  what  the  Court  below  ap- 
peared to  have  considered  as  a  proposition  of  law, 
in  deciding  this  case,  that  it  was  a  sort  of  joint 
tenancy  in  the  husband  and  wife,  was  not  main- 
tainable, and  the  cases  and  dicta  cited  shew  that 
that  proposition  cannot  be  supported.  In  another 
point  of  view,  it  was  inquired  what  benefit  passed 
to  the  wife  under  this  bequest  ?  And  it  was  said  to 
be  clearly  a  mere  contingent  and  possible  interest 
only  in  case  she  should  survive  the  husband,  and 
the  husband  should  not  have  previously  reduced 
it  into  possession.  It  was  thereupon  insisted  ihat 
if  that  were  the  only  interest  which  she  takes  under 
this  bequest,  the  1 7th  section  of  the  Act  puts  the 
Defendant  out  of  Court,  because  it  has,  contem- 
plated that  very  case,  providing  that  where  there  is  a 
legacy  given  to  A.  JB.,  and  upon  a  contingency 
happening  then  over  to  C.  />.,  A.  B.  must  pay  the 
whole  duty  on  the  legacy  as  on  an  absolute  bequest 
to  him.  And  although  the  law  has  there  provided 
tliat  if  C  D.  takes  afterwards,  by  reason  of  that 
contingency,  as  he  would,  do  supposing  it  had 
been  an  absolute  bequest,  and  would  therefore  be 
liable  to  the  higher  rate  of  duty,  it  is  remarkable 

that 
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that  there  is  no  provision  in  the  Act  for  refunding       1828. 
any  part  of  the   duty  taken,   if  the  last  taker    xheATroR- 
should  be  chargeable  with  less.  Supposing,  there-  N«v.GEiiEnAL 
ifore,  the  Defendants  could  establish,  though  it     ®.*?5?°* 

'  &  and  Others. 

would  be  very  difficult  in  point  of  law  to  do  so, 
that  the  wife  has  a  contingent  interest  depending 
upon  the  death  of  the  husband  in  the  legacy,  not 
reduced  into  possession  on  her  surviving  him, 
their  case  would  not  be  advanced  by  any  argu- 
ment deducible  from  that  hypothesis,  because  the 
husband  must  in  that  case  pay  the  whole  of  the 
higher  duty  in  the  first  instance. 

The  Attorney  General^  in  conclusion,  submitted 
generally  on  the  whole,  therefore,  that  in  case  of 
a  gift  of  personalty  to  the  husband  and  wife,  the 
husband  takes  the  whole  interest,  whether  he  re- 
duces it  into  possession  or  not,  and  there  would 
be  great  doubt  whether  the  wife  would  take  any 
interest,  but  supposing  she  would,  as  the  case  was 
put  in  the  Court  below,  it  would  be  the  same 
thing.  Admitting  that  some  benefit  was  intended 
for  the  wife,  and  although  the  legacy  in  case  of 
her  death  would  not  have  lapsed,  as  her  surviving 
the  Testator  would  probably  have  entitled  her  to 
take  it,  still  that  does  not  at  all  advance  the  argu- 
ment of  the  Defendants,  if  it  be  established  that 
the  immediate  benefit  of  this  bequest  is  for  the 
husband,  and  for  the  husband  alone,  and  that  he 
in  point  of  law  takes  a  beneficial  interest  in  the  en- 
tirety at  once,  in  effect,  on  the  death  of  the  Tes- 
tator, whatever  possible  future  and  remote  interest 
the  wife  at  that  instant  might  have  in  it,  because, 
during  the  coverture,  the  husband  is  the  absolute 

VOL.  XI.  Q  Q  owner 


564  CASES   IN   THE  EXCHEQUERt 

1823.       owner  of  the  property,  and  might  at  any  moment 

T^^'xTTon.   defeat  that  interest  of  the  wife,  and  take  the  whole 

hbyOeneral  ^^  himself.     It  was  also  strongly  contended,  that 

an^othera  ^'"  ^  ^^®®  ^^^^  ^^^^  *^^  ^^^^  payable  by  the  husband 
could  not  be  made  to  depend,  as  between  the  Go- 
vernment and  these  executors,  upon  the  question. 
Whether  he  should  choose  to  reduce  the  legacy 
into  possession  or  not ;  and  the  whole  tenor  of  the 
statutes  shewed  that  it  was  intended  that  the  Crown 
should  take  the  duty  according  to  the  earliest  avail- 
able state  of  the  funds  after  the  death  of  the  testa^ 
tor.  The  executors  are  bound  to  pay  the  legacy- 
duty  at  the  time  when  the  legacy  is  retained.  And 
here  it  is  found,  that  there  has  been  already,  in 
fact,  an  actual  retainer  of  this  legacy  by  the  exe- 
cutors Jbr  the  husband^  to  whom  they  are  there- 
-  upon  bound  to  account,  as  they  would  indeed 
have  been,  even  supposing  him  not  to  have  been 
himself  one  of  the  executors.  He  has,  however, 
being  himself  an  executor,  actually  reduced  it 
into  possession  for  his  own  benefit. 

For  these  reasons  it  was  urged  that  the  Crown 
was  entitled  to  demand  the  higher  duty  for  the 
whole  of  the  residue  bequeathed  by  the  will. 

In  support  of  the  judgment  of  the  Court  of  Ex- 
chequer, on  the  other  hand,  it  was  submitted,  that 
the  arguments  now  used,  as  to  the  quantity  of  in- 
terest taken  by  the  husband  and  wife,  as  distinct 
from  each  other,  founded  on  the  old  common  law 
doctrine,  applicable  to  a  state  of  property  wholly 
different  from  that  in  which  personal  estate  is 
placed  in  modern  times,  when  these  Acts  of  Par- 
liament 
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nt  were  passed,  could  have  no  application  or       l?23. 
ig  on  such  a  question  as  the  present,  in  the    ^^  attor- 
in  which  the  property  of  this  country  now  wbv-o^mi:hal 
i,  and  with  reference  to  the  particular  ob-    ^^q^^.^ 
and  purview  of  these  Acts  of  Parliament. 
I  stress  was  laid  on  the  circumstance  of  the 
lent  in  question,  having  been  solemnly  and  ^ 

ely  formed,  after  a  second  argument,  by  the 
of  Exchequer,  a  Court  peculiarly  conversant 
fiscal  questions  and  the  language  and  con- 
ion  of  Acts  of  Parliament  imposing  duties, 
om  the  nature  of  its  jurisdiction  peculiarly 
inted  also  with  those  equitable  principles, 
which  all  questions  of  property  in  this  coun- 
ith  very  few  exceptions,  are  at  the  present 
considered  and  determined. 

vas  urged  that  to  succeed,  the  argument  for 
rown  must  show  that  this  is  not  to  any  ex- 
r  in  any  respect  a  bequest  for  the  benefit  of 
d  of  the  testator.  Adverting  to  the  fact 
,  that  the  Defendants  Bacchus  andr  Priscilla 
fe,  and  Mashiter^  being  the  executors,  had 
;sed  themselves  of  the  legacy,  and  had  re- 
1  the  same,  in  the  words  of  the  bequest  and  of 
sttute,  "to  and  for  the  use  and  benefit  of  the 
1  or  persons  entitled  thereto**  (naming  them), 
t  insisted,  that  they  must  be  considered  to 
aken  possession  of  this  property  for  the  actual 
nmediate  benefit  of  the  persons  expressly  de- 
.  to  be  entitled  to  it  by  the  will  of  the  testa- 
on-in-law,  George  Bacchus^  and  his  (the  tes- 
\)  said   daughter,  Priscilla^  his  wife,  their 

Q  Q  ^  executors. 
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1B23.       executors,  administrators,  and  assigns,  and  for  their 
y^y^    absolute  benefit. 

The  Attor- 
niy-Gbheral 

o. 

bacohub         It  was  submitted,  that  Bacchus,  the  husband, 
could  not,  as  had  been  suggested,  acquire  the  ab- 
solute property  in  this  residue  whenever  he  might 
choose  to  do  so  by  reducing  it  into  possession,  for 
that  Mashiter  would  be  a  necessary  party  to  all 
that  should  be  required  to  be  done  in  order  to  en«* 
able  BacchuSj  the  husband,  to  obtain  the  entire 
dominion  over  it.  But  inasmuch  as  it  is  not  found 
that  he  has  done  any  act  by  which  he  has  enabled 
Bacchus  to  treat  tlie  property  as  exclusively  his 
own,  Dor  that  Bacchus  has  in  fact  done  any  such 
act,  the  facts  of  the  case  are  not  sufficient  to  shew 
that  these  three  persons  possessed  themselves  of 
the  property  for  the  benefit  of  any  parties  but  those 
who  should   be    ultimately   entitled  to   it.     The 
reducing  it  into  possession  necessary  to  support  the 
main  argument  on  the  part  of  the  Crown,  must  be 
shewn  to  have  been  effected  by  some  act  done  by 
the  husband  to  the  exclusion  of  the  wife.     Here  is 
no  act  done  by  the  husband  either  to  the  exclusion 
of  the  wife,  or  the  exclusion  of  the  person  who  is 
joint-executor  with  him  and  his  wife;  and  therefore 
supposing  it  to  be  necessary  that  the  property  should 
appear  to  be  reduced  into  possession,  it  is  not  found 
in  the  case  that  that  reduction  into  possession  has 
taken  place  here.  That  however  is  in  efiect  indeed 
insisted  on  by  the  argument  to  be  unnecessary,  fot 
it  is  broadly  said  to  be  enough  that  the  residue  is 
merely  given  to  them  both  to  make  the  husband 
chargeable  with  the  highest  duty  on  the  whde 

amount 
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amount.  That,  it  was  contended,  was  an  erroneous       IS2S. 
proposition,  for  the  interest  of  the  wife  must  be  con-   tI^Tattor- 
sidered  in  estimating  the  amount  of  the  legacy-duty  ney-Gkkeral 
payable.     That  she  had  an  interest  was  clear,  for      ^iSi^?^' 

*    "^  '  and  Others. 

if  the  husband  should  require  of  the  Bank  that 
the  funds  standing  in  the  names  of  the  executors 
for  the  benefit  of  the  residuary  legatees,  should  be 
transferred  to  him  or  his  order,  there  can  be  no 
doubt  that  the  Bank  would  refuse,  and  would  be 
justified  in  refusing,  because  they  can  take  no 
notice  of  that  residuary  clause,  nor  can  they  en- 
quire for  whose  benefit  it  may  be  meant.  They  find 
this  money  in  the  names  of  Mashiter  and  Bacchus 
and  his  wife,  and  it  is  therefore  necessary  they 
should  all  join  in  the  transferring  of  the  stock.  If 
Bacchus  and  his  wife  should  have  agreed  in  doing 
80,  still  it  would  be  necessary  that  Mashiter  should 
concur,  and  until  his  concurrence  were  obtained, 
there  could  be  nothing  done  which  would  be 
effectual  either  in  law  or  equity,  to  reduce  the 
legacy  into  possession,  or  which  would  be  equiva- 
lent to  reducing  it  into  possession.  Then  sup- 
posing Mashiter  ignorant  of  the  duties  imposed 
upon  him  in  respect  of  his  executorship,  and  that 
he  were  by  his  answer  to  a  bill  in  the  Court  of 
Chancery,  to  submit  to  do  whatever  he  should  be 
directed  to  do,  the  directions  of  a  Court  of  Equity 
would  be,  that  he  should  not  join  in  a  transfer 
of  the  stock  to  Bacchus^  because  as  he  must  con- 
aider  the  whole  trust  and  duty  imposed  upon  him 
by  the  testator,  whose  trust  be  had  accepted^  be 
would  not  be  warranted  in  doing  any  act  which 
ihould  deprive  Mrs.  Bacchus  of  her  share  of  the 
legacy,  it  being  given  and  intended  for  her  abso- 
lute 
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1823.       lute  benefit,  as  well  as  for  the  absolute  benefit  of 

TheATTOR.    ^^^  husband.     So  far  therefore  from  there  having 

^^^'^^^^^^^  been  any  laches  on  the  part  of  the  husband  in  re^ 

andodiers    ^"^iug  the  legacy  into  his  possession,  he  had  in 

fact  no  power  by  himself  alone  to  do  so. 

It  was  submitted,  that  every  argument  adduced 
to  shew  that  the  Crown  was  entitled  to  lO/.  per 
cent,  upon  the  whole,  was  equally  applicable  to 
shew  that  it  was  entitled  to  receive  only  IL  per 
cent,  upon  the  whole,  and  that  the  Court  of  .Ex- 
chequer as  a  Court  of  Equity,  had  considered  the 
question  with  that  equitable  view  which  no  doubt 
was  in  the  contemplation  of  the  legislature  when 
these  acts  passed.     If  Mashiter  had  made  any  ap- 
plication to  a  Court  of  Equity  for  directions,  the 
Court  would  look  to  all  the  circumstances  attend- 
ing and  consequent  upon  the  marriage-contract 
and  the  state  of  the  family,  before  they  would  have 
given  any  directions,  and  then  they  would  have 
provided  for  appropriate  settlements,  so  as  most 
fully  to  carry  into  effect  a  general  equitable  ar- 
rangement for  the  interests  of  both  parties,  with* 
out  regard  to  this  supposed  legal  claim  of  the  hus- 
band.    The  will  of  the  testator- being  to  give  this 
legacy  for  the  absolute  and  mutual  benefit  of  both, 
the  two  persons  named  would  have  been  consider- 
ed sufficient  to  warrant  a  Court  of  Equity  in  so 
determining  between  them.     If  there  was  an  ab- 
sence of  all  other  circumstances,    there  can  be 
no  doubt  that  the  settlement  decreed  by  a  Court  of 
Tquity  would  be  made  with  a  view  to  a  division 
of  the  fund  by  equal  moieties,  that  the  husband 
should  have  it  for  life,  the  wife  for  her  life  if  she 

survived, 
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survived,  and  that  it  should  afterwards  go  for  the       ^®23. 
benefit  of  the  children,  who  may  be  considered  as    ThTArroR- 
the  ultimate  objects  of  the  bequest.     There  is  no  »«^-<^«~=«^ 
reason  for  the  testator  giving  any  thing  to  the    ^^q^^^ 
son-in-law,   except  as  the  husband,  and  through 
him  for  the  benefit  of  the  daughter.     There  is  no 
interest  in  the  husband  but  as  connected  with  her 
benefit.   Admitting  that  it  might  not  perhaps,  now 
that  it  has  been  already  determined  not  to  be  so, 
be  the  just  view  of  the  case,  to  argue  that  there  is 
only  a  duty  oflL  per  cent,  payable  on  the  whole 
of  the  bequest,  and  assuming  that  the  Court  of 
Exchequer  have  drawn  the  right  line  in  saying 
that  the  legacy  must  be  taken  to  have  been  meant 
to  be  joint,  and  to  enure  for  the  benefit  of  both  of 
them,  (for  it  is  upon  that  principle  that  they  have 
drawn  the  line  which  a  Court  of  Equity  would 
have  drawn  in  the  absence  of  all  circumstances 
tending  to  shew  that  anything  was  intended  to 
the  contrary,)  and  that,  in  respect  of  a  subject  pe- 
culiarly within  the  cognizance  of  tliat  Court,  it 
would  require  a  very  strong  case  in  argument,  to 
disturb  the  maturely  considered  judgment  already 
given. 

He  then  adverted  to  the  statute  of  SI  Geo.  S, 
as  throwing  light  upon  the  intention  of  the  legis- 
lature, if  there  was  anything  doubtful  in  the  words 
employed,  observing  that  that  statute  is  not  re- 
pealed as  to  the  16th  and  1 7th  clauses. 

£Lord  Chief  Justice  Abbott. — The  subsequent 
acts  repeal  the  duties  only.    That  distinction  pre- 
vails 
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1823.       vails  in  all  the  Tax  Acts,    Tbey  repeal  only  the 

.jjj^^^.    duties,  leaving  all  the  rest  of  the  acts  in  force  by 

mkt-Gbnbral  goirie  such  clause  as  there  is  here,   connecting 

Bacchus     j[jg  duties  under  the  new  act  with  the  clauses  of 

and  Othen. 

the  former  statutes.^ 

Referring  to  the  clauses  of  the  statute  adverted 
to  imposing  penalties  and  forfeitures,  it  was  insisb> 
ed  that  those  were  still  in  full  force,  and  that  there> 
fore  every  mode  of  proceeding  under  that  act,  by 
fine,  forfeiture,  information  of  debt,  &c.  had  been 
reserved  to  the  Crown;  the  16th  and  17th  sec- 
tions, imposing  a  duty  in  two  particular  instances 
not  as  a  power,  provision  or  regulation,  but  as  a 
precise  duty  under  particular  circumstances,  viz : 
in  case  of  a  contingency  and  a  case  of  joint-tc^ 
nancy.  By  a  later  Act  of  Parliament  repealing 
all  the  duties  given  by  that  former  act,  in- 
stead of  clauses  giving  in  words  the  particular 
duties,  there  is  a  schedule  of  all  the  duties  which 
are  thereafter  imposed,  embracing  every  possible 
case  that  can  arise  wherein  any  duty  is  required  to 
be  paid. 

It  was  submitted  upon  this  part  of  the  case, 
that  according  to  the  tenor  of  that  statute,  it 
could  not  be  contended  that  the  joint-possession 
of  the  husband  and  wife  gives  the  husband  the 
entirety,  for  that  it  was  inconsistent  to  argue  this 
question  on  any  construction  of  the  old  rules  of 
law,  so  as  that  the  wife  must  be  considered  as 
having  only  a  contingent  interest.  In  fact,  the 
benefit  of  the  legacy  devolves  on  her  from  the 

moment 


9. 
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moment  of  the  death  of  the  testator,  as  fully  as  if      1^83. 
she  had  never  contracted  marriage,  and  so  the   tJJ^attob- 
testator  clearly  meant  to  give  it.    Common  sense  '•■*-g«w«»^ 
points  out  the  distinction  to  bp  observed  in  con-     Bacchus 
struing  this  statute  between  the  intended  object 
of  the  bounty  of  the  testator,  the  person  for  whose 
benefit,  in  the  words  of  this  Act  of  Parliament, 
the  legacy  was  intended,  and  persons  who  by  con- 
sequent operation  of  law,  might  also  derive  bene- 
fit from  it  or  be  entitled  to  a  legal  interest  in  it. 
It  is  with  reference  to  the  immediate  object  of  the 
testator^s  bounty  that  the  act,  in  this  respect,  ap- 
plies, and  that  is  clearly  shewn  by  the  terms  of  the 
16th  and  17th  sections  of  the  S6  Geo.  S.  ch.  52, 
to  have  been  in  the  contemplation  of  the  legisla- 
ture. 

[^Abbott,  Lord  Chief  Justice. — It  certainly  does 
appear  to  me,  that  the  real  question  in  this  case  is, 
whether  the  duty  is  to  be  calculated  according  to 
the  degree  of  relationship  which  subsists  between 
the  testator  and  the  legatee,  or  an  intestate  and  his 
kindred,  (whether  the  benefit  be  conferred  by  ex- 
press bequest  or  by  the  operation  of  the  statute  of 
distributions,)  or  whether  it  is  to  be  calculated  with 
refbrence  to  marital  rights.  If  the  latter  were  to 
be  considered  in  the  calculation,  I  confess  I  do 
not  see  how  the  proposition  is  to  be  sustained, 
that  where  a  legacy  is  given  to  a  married  daughter 
she  is  to  be  called  on  to  pay  only  1/.  percent, 
although  the  husband  may  dispose  of  it.] 

Upon  the  case  in  Rolle  it  was  observed,  that  it 

was 
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1823.       was  altogether  inapplicable  and  distinguishable: 

•  ThTACroR.   *^^  *''^^  ^^^®  ^^  Back  V.  Andrews  (a)  was  cited 
mby-obneral  where  it  was  held  that  a  husband  could  not  alien 
•^^othen     ^  moiety  taken  by  him  and  his  wife  by  entireties^ 
so  as  to  bind  the  wife. 

In  Littleton  fchap.  «*  Of  Remitter'%  Sect.  660), 
it  is  said,  '^  If  tenant  in  tail  enfeoff  a  woman  in 
fee,  and  dieth,  and  his  issue  within  age  taketh  the 
same  woman  to  wife ;  this  is  a  Remitter  to  the  in- 
fant within  age,  and  the  wife  then  hath  nothing,  for 
that  the  husband  and  his  wife  are  but  as  one  per- 
son in  law.  And  in  this  case  the  husband  cannot 
sue  a  Writ  of  Formedon,  unless  he  will  sue  against 
himself,  which  should  be  inconvenient;  and  for 
this  cause  the  law  adjudgeth  the  heir  in  his  re- 
mitter,'' &c.  And  again,  (Sect.  666.)  «*  Also 
if  a  woman  seised  of  certain  land  in  fee 
taketh  husband,  who  alieneth  the  same  land  to 
another  in  fee,  the  alienee  letteth  the  same  land 
to  the  husband  and  wife  for  term  of  their  two 
lives,  saving  the  reversion  to  the  lessor  and  his 
heirs ;  in  this  case  the  wife  is  in  her  remitter,  and 
she  is  seised  in  deed  in  her  demesne  as  of  fee,  as 
she  was  before,  because  the  taking  back  of  the 
estate  shall  be  adjudged  in  law  the  fact  of  the  hus- 
band and  not  the  fact  of  the  wife,  so  no  folly  can 
be  adjudged  in  the  wife  which  is  covert  in  such  a 
case/* 

In  every  case  in  which  a  wife  can  be  seised  of 

(a)  2  Vern.  190. 

any 
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any  thing  to  her  benefit,  unless  there  is  a  direct  in-       1828. 
terposition  of  trustees  who  have  dominion  over   r^J^^^^^^, 
the  property,  the  only  way  in  which  she  can  enjoy  wb^-9*"^"^^ 
it  is  through  her  husband,  which  is  for  the  benefit      ?^iS?"* 

^  '  and  Others. 

of  both  ;  that  appears  to  be  a  general  proposition 
of  the  English  law,  and  when  it  is  admitted  that 
this  legacy  would  have  been  subject  to  the  duty  of 
only  1/.  per  cent,  if  left  to  the  wife  alone,  every 
thing  is  admitted  which  is  necessary  to  lead  to  a 
decision  in  favour  of  these  parties  who  are  Defend- 
ants on  this  record.  In  that  case  also  the  husband 
would  have  it  by  operation  of  law,  just  in  the  same 
way  he  may  take  it  in  the  present  case.  It  was 
for  the  benefit  of  both  the  husband  and  wife  that 
this  bequest  was  so  made,  and  it  is  obvious  that 
the  daughter*s  interest  was  not  lost  sight  of.  The 
son-in-law  has  nothing  but  as  the  husband  of  that 
daughter. 

It  was  submitted,  that  the  entire  onus  lay  on  the 
Crown  in  this  case,  that  it  was  not  for  the  Defend- 
ants to  establish  a  case  till  it  had  been  shewn 
clearly  that  the  Crown  is  prima  facie  entitled  to 
this  larger  duty. 

It  was  finally  urged  that  it  would  have  been 
easy  for  this  Act,  which  has  been  so  frequently 
altered,  to  provide  expressly  for  the  case  of  mar- 
ried women  in  such  circumstances,  but  when  the 
legislature  says  that  that  which  devolves  to  the  be- 
nefit of  such  persons  shall  be  charged  with  a  cer- 
tain duty,  they  have  done  all  that  it  was  necessary 
for  them  to  do  under  their  meaning  clear,  never 
losing  sight  of  the  equitable  interests  of  parties, 

which 
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1823.       which  are  always  considered  in  determining  such 

T^^^^l^!^.   questions  affecting  the  judicial  disposal  of  the  bulk 

iiKY4>BifERAL  ^f  ^||  p^Qperty  iu  the  kingdom,  contemplating  the 

uSdoiSm.  great  probability  of  a  married  daughter  being  the 
object  of  the  bounty  of  her  father,  and  not  mean- 
ing to  make  a  distinction  in  consequence  of  the 
accident  of  her  marrying  before  or  afler  the  death 
of  the  testator,  conceding  the  admission  claimed 
by  the  Attorney  General  would  be  to  admit  that 
in  the  one  case  1/.  per  cent*  only  is  imposed  upon 
the  whole,  and  it  is  altogether  improbable  that  a 
testator  who  had  full  dominion  over  his  own  pro- 
perty, should  mean  to  make  such  an  extraordinary 
distinction  between  two  daughters,  one  happening 
to  be  married,  and  the  other  unmarried  at  the 
time  of  his  death.  Upon  the  whole  it  was  urged, 
that  the  whole  question  would  turn  on  this,  whe- 
ther the  Act  of  Parliament  had  drawn  a  distinction 
between  the  effect  of  such  a  bequest  in  law  and 
equity,  and  had  regarded  the  intention  of  a  testator 
to  give  a  benefit  to  a  particular  individual  ?  The 
words  are  not  to  whom  it  shall  be  given,  but  the 
person  for  whose  benefit  it  shall  be  given,  or  pass, 
or  devolve,  the  very  largest  and  most  liberal  words 
that  can  be  used  to  exclude  the  notion  of  strict 
legal  rights,  and  to  let  in  the  question  of  equita- 
ble interest  and  of  the  testator's  intention.  This 
legacy  has  devolved  according  to  the  practice  of 
Courts  of  Equity,  and  the  course  contemplated  by 
that  Act  of  Parliament,  for  the  absolute  benefit  of 
these  two  individuals. 

It  was  pressed  in  conclusion,  that  it  was  suffi- 
ciently hard  that  the  husband  should  be  called 

upon 
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upon  to  pay  30/.  per  cent,  for  his  beneficial  in-       1838. 
terest,  which  must  also  enure  to  the  benefit  of  the    xheAiTOR- 
daughter  and  was  so  intended,  because  he  must  m"y-oeneral 
necessarily  be  a  stranger  in  blood;  but  to  call  upon 
the  daughter  for  10/.  per  cent,  also  upon  the  abso* 
lute  interest  bequeathed  to  her,  is  not  only  hard 
but  illegal,  and  in  direct  opposition  to  the  plain 
provisions  of  this  Act  of  Parliament. 


Bacchus 
and  Othen. 


This  day  the  Chief  Justices  Abbott  and  Dallas 
having  communicated  to  the  Lord  Chancellor  in 
the  presence  of  the  Barons^  the  result  of  their  de* 
liberation  on  the  arguments  which  had  been  ui^ed 
before  them,  recommended  an  affirmance  of  the 
Judgment  of  the  Court  of  Ea^chequer. 

'  Judgment  Affirmed. 


Exparte  Villers  and  Others, 

[in  a  Case  of] 

The  King  v.  Villers. 


1823. 


Friday^ 
Stk  January, 

Where  a  She- 
riff had  retain- 


fwr%  rin  naareiain- 

X  HE  Court  having  on  the  last  day  of  Michaelmas  ed  for  several 

^  "^  ^  years  a  sam  of 

Term,  1  Geo.  4.,  overruled  the  exceptions  taken  money  in  hu 

'^  hands,  the 

balance  of  the 
produce  of  effects  of  a  Crown  Debtor  seized  by  htm  and  sold  under  an  extent  after  the 
Crown  diHbt  bad  been  satisfied,  claim in|f  himself  a  lien  thereon  for  poundage,  &c  the 
Coart  ordered  that  he  should  pay  interest  on  the  amount  of  such  balance  to  the  parties 
from  whom  he  bad  withheld  it,  from  the  time  when  the  Court  had  determined,  on  a 
fornier  occasion,  that  the  claim  of  the  Sheriff  was  unfounded,  notwithstanding  which  de- 
tennination  he  had  continued  to  keep  the  <|uestion  before  the  Court :  and  that  although  the 
Sheriff  should  not  have  made  interest  or  any  use  or  advantage  of  the  money  in  the  mean- 
time, the  Court  proceeding  wbolly  on  the  gronnd  of  the  iijury  done  to  the  party  entitled 
to  it 

The  Court  gave  the  party  applying  the  costs  of  the  application,  but  thej  refused  to 
order  the  Sheriff  to  pay  the  costs  of  former  applications,  disposed  of  in  respect  of  the  tgnie 
question. 

by 
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182S.       by  the  Sheriffs  of  Coventry  to  the  Deputy  Remetn'' 
The  Kino     hroncer^^  Report  (a)  in  the  matter  of  this  extent. 


r. 
ViLLBRS, 


Jervis  obtained  an  order  on  the  same  day  on 
the  behalf  of  the  defendant  and  his  sureties,  for 
confirming  the  Report,  and  requiring  the  Sheri£& 
to  shew  cause  why  they  should  not  pay  to  the  Soli- 
citor of  the  Stamp  Duties  the  sum  of  5 IS/.  Os.  4d. 
the  amount  of  the  taxed  costs  of  the  Crown  in 
this  cause  out  of  the  sum  of  1,2907.  Is.  Sd.  reported 
to  be  in  the  hands  of  the  said  Sheriffs,  and,  also, 
why  they  should  not  pay  the  sum  of  777/.  0^.  lid. 
(the  residue)  to  the  Defendant  or  his  sureties. 

The  Sheri£&  of  Coventry  were  farther,  by  the 
same  order,  required  to  shew  cause  why  it  should 
not  be  referred  to  the  Deputy  Remembrancer^  to 
calculate  interest  upon  the  sums  qf  money  levied  or 
received  by  the  late  Sheriffs  of  Coventry  or  their 
Under  Sheriff;  from  the  Defendant's  effects,  and 
retained  by  them  beyond  the  payments  or  remits 
tances  to,  or  on  account  of  the  Commissioners  of 
Stamps,  in  respect  of  the  debt,  due  from  the  De- 
fendant to  His  Majesty,  and  beyond  their  poundage 
and  their  charge  allowed  for  their  extra  trouble 
and  expences ;  and  why  the  said  late  Sherifl&  or 
their  Under  Sheriff  should  not  be  ordered  to  pay 
the  amount  qf  such  interest  to  the  said  Defendant 
or  to  his  said  sureties,  or  one  of  them  :  and  why 
it  should  not  be  referred  to  the  said  Deputy  Re^ 
membranccTj  to  tax  the  costs  of  the  said  Defendant 


(a)  Vide  Rex  r.  Villers,  ante.  Vol.  VIU.  p.  587. 

and 
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and  his  sureties  of,  8^c.^  occasioned  by  the  several      1833. 
applications  to  the  Court  as  to  the  poundage  and    f^^  ^^^^ 
charges  of  the  said  late  Sheriffs  and  the  proceedings     vimbs- 
thereon*:  and  why  the  same,  when  so  taxed,  should 
not  be  paid  by  the  said  late  Sheriffs  of  Coventry  to 
the  solicitor  of  the  Defendant  and  his  sureties. 

HuUocky  Seijt.,  TindaU  and  Parke^  for  the 
late  Sherifl^  of  Coventry  and  the  Under  Sheriff, 
now  shewed  cause,  upon  an  affidavit  made  by  the 
Under  Sheriff.  The  material  statements  in  that 
affidavit  were,  that  the  Defendant,  as  Under  She- 
riff, received  into  his  hands  in  May  1806,  under 
the  writs  of  extent,  the  sum  of  5,177/.  65.  lid.  in 
money  and  bills  of  exchange  (many  of  which  bills 
were  not  then  due),  that  in  the  same  month  he 
voluntarily  remitted  to  the  Receiver  General  of 
Stamps,  a  banker's  draft  for  4,500/.,  on  account 
of  the  extent  which  was  more  than  then  appeared 
to  be  due  from  the  Sheriffs  to  the  Crown,  after  de- 
ducting what  the  Deponent  then  believed  to  be  the 
usual  poundage  and  expences;  that  between  the  fol- 
lowing June  and  November  the  Deponent,  as  Under 
Sheriff  of  Coventry^  received  the  further  sum  of 
.1,686/.  145.  Gd.  and  that,  in  the  mean  time  (on  the 
1st  OctoA^),  he  remitted  (as  before)  1,500/.,  being, 
^.(as  before) — that  between  said  monthof  j\^ot;em- 
£er  and  the  7th  of  the  following  February  ^he  received 
1,S78/.  195.  2(/.,  of  which  he  remitted  on  that  last 
mentioned  day  (as  before)  900/. — that  the  whole 
of  the  money  received  under  the  writs  of  extent 
was  not  received  by  the  Defendant  until  the  latter 
end  of  the  year  1808,  and  that  he  had  in  the  in- 
terval accounted  from  time  to  time  with  the  then 

successive 
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1893.  successive  solicitors  of  stamps.  That  in  1809  the 
Deponent  made  out  a  general  account  when  the 
«•  present  applicants  objected  to  the  allowance  for 
poundage  which  had  been  made  by  order  of  this 
Court,  and  to  the  claim  of  the  Deponent  for  extra 
costs,  which  the  Deponent  proposed  to  refer  to  the 
two  clerks  in  Court,  but  the  proposition  was  re- 
jected* That  the  Deponent,  on  having  looked 
over  the  accounts,  considering  that  there  was  a  ba* 
lance  of  ^800.  due  to  the  Crown,  paid  that  sum 
to  tiie  Receiver^General  of  Stamps  in  September 
1810. 

The  Deponent  in  his  affidavit  then  proceeded  to 
state,  ^'  That  from  time  to  time  as  the  monies 
arising  from  the  said  writs  of  extent  were  paid  into 
his  hands,  he  deposited  the  same  in  the  hands  of  a 
Banker  in  Coventry  who  had  allowed  no  interest 
thereon,  and  that  neither  the  Deponent,  nor  the 
isaid  Sheriff,  nor  either  of  them,  had  made  any  in- 
terest or  advantage  of  the  possession  of  the  money 
under  the  said  writs  of  extent  or  either  of  them,  in 
any  way  howsoever/* 

The  affidavit  then  referred  to  the  various  pro- 
ceedings in  this  matter  which  had  from  time  to 
time  been  brought  before  the  Court,  and  particu- 
larly the  reference  by  order  of  the  Court  in  1810, 
of  the  Sheriff's  claim  for  poundage  and  extra 
charges,  and  the  report  thereon  in  May^  1811, 
wherein  the  Sheriffs  were  declared  to  be  entitled 
to  565/.  18^.  11  d.  for  extra  costs  and  charges  be- 
yond poundage^  and  the  exceptions  to  that  report 
with  the  reference  of  the  allowance  Uierein  to  th^ 

Raster 
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Raster  of  the  Court,  and  his  award  in  Aprils       ^823. 
1818,  allowing  404/.  14^.  6d.  to  the  Sheriffs  for    TheKiwo 
3Xtra  costs  and  charges,  with  a  statement  that  he     vilI^brs. 
considered  that  the  residue  of  the  sum  allowed  by 
the  Deputy  Remembrancer,  should  be  charged  for 
igency  and  not  for  Sheriff's  charges.^ 

It  was  also  stated,  that  the  Deputy  Remem- 
brancer had  since  taxed  the  Deponent's  Bill  as 
agent  for  the  Crown  at  171/. — and  ^'  that  in  con- 
sequence of  the  proceedings  from  time  to  time 
taken  by  the  Defendant  and  his  sureties,  the 
•*  Sheriff  and  Under-sheriff  had  been  put  by  the 
*•  expences  of  the  Deponent's  journeys,  fees  to 
^^  counsel,  and  the  Deponent's  bill  of  costs,  in- 
*'  eluding  his  Clerk  in  Court's  bill,  to  an  expence 
"  of  upwards  of  1,000/." 

The  Deponent  concluded  by  stating  that  he 
had  been  always  ready  [to  settle]  and  desirous  of 
settling  the  accounts  and  paying  over  the  balance 
to  the  Crown,  and  that  he  had  been  informed  and 
believed,  that  neither  the  Defendant  nor  his  sure- 
ties had  been  charged  with  interest  upon  any  part 
of  the  money  due  to  the  Crown,  but  that  they  had 
on  the  contrary,  been  allowed  a  per  centage  of  5/. 
per  cent,  on  the  whole  or  part  of  the  debt. 

Upon  the  statements  contained  in  this  affidavit 
it  was  contended,  that  there  was  no  foundation  for 
any  part  of  the  present  rule  which  was  now  sought 
to  be  made  absolute, — that  no  case  had  been  made 
out  against  the  sheriffs  of  fraud  or  contumacy,  nor 
..VOL.  XI.  R  R  any 
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1B29.  any  such  improper  conduct  in  retaining  the  money 
The  Kino  ^^  ^^^  necessary  to  bring  them  within  the  principle 
viixnu.  of  the  cases  which  furnished  authority  for  compel- 
ling the  holders  of  balances  to  pay  interest ;  on 
the  contrary,  the  detention  of  the  money  was 
wholly  owing  to  the  litigious  conduct  of  the  appli- 
cants, and,  during  the  whole  period,  it  was  sworn 
that  no  interest  had  been  made  by  the  money,  nor 
advantage  derived  to  the  Sherifis  by  keeping  it. 
And  they  distinguished  this  Case  from  those  where 
in  Courts  of  Equity  interest  has  been  ordered  to 
be  paid  under  certain  circumstances,  in  that  this 
was  the  case  of  a  sheriff  in  performance  of  his  du^ 
as  a  public  officer,  which  did  not  raise  a  trust. 

It  was  urged  that  even  if  the  Sheriffs  had,  dur- 
ing any  part  of  these  proceedings,  been  mistaken 
in  respect  of  their  rights  as  to  questions  of  law 
which  could  only  be  determined  by  the  Court, 
upon  argument,  that  would  afford  no  reason  for 
the  present  application ;  for  that  the  only  £ur 
foundation  on  which  it  could  rest  would  be  the 
misconduct  of  the  parties  resisting  the  applica* 
tion. 

As  to  the  costs  of  the  various  proceedings  hf 
motion  necessarily  had  from  time  to  time,  it  was 
insisted  that  there  was  no  pretence  for  that  part 
of  the  rule ;  for  that  it  was  without  precedent  or 
principle  to  support  it,  that  an  after  application 
should  be  made  for  costs  of  by-gone  motions  not 
provided  for  at  the  time  when  they  were  disposed 
of:  and  moreover  none  of  the  various  motions  on 

either 
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either  side  had  been  made  on  terms  of  payment  of      ^^^* 
costs  by  one  party  or  the  other,  and  unless  a  mo-    •neKnio 
tion  were  so  made  it  was  the  rule  of  Westminster^     Villbri. 
HaU  not  to  give  to  either  party  the  costs  of  such 
motions :  they  therefore  insisted  that  the  present 
rule  ought  to  be  discharged. 

JerviSfClarke  and  Co;9f^,in  support  of  the  Order, 
contended  that  the  facts  stated  in  the  affidavit 
of  the  sheriff  furnished  no  answer  to  the  present 
application.  They  insisted  that  it  was  the  She- 
rifles  duty  to  have  paid  all  the  money  received  by 
him  into  Court,  or  to  have  paid  it  at  once  over  to 
the  Crown,  and  that  not  having  done  so  he  was  to 
be  considered  as  holding  the  balances  as  a  Trus- 
tee for  any  party  who  should  be  entitled  to  it. 
On  that  ground  he  would,  on  the  principle  of 
all  the  authorities,  be  compellable  to  pay  interest 
on  the  whole  amount  for  the  time  during  which  he 
bad  so  retained  it.  For  the  sake  of  the  general 
principle  deducible  therefrom  that  a  party  keep- 
ing possession  of  the  money  of  another  is  charge- 
able with  interest,  they  cited  the  following  au- 
thorities: Dawson  v.  Parrot  (a),  RatcUff  v. 
Groves  and  another  (J),  Longmore  v.  Broom  (j:\ 
FntnkUn  v.  Snuth  (d),  Brown  v.  Southouse 
{e)j  Piety  v.  Stace{f\  Perkins  v.  Baynton(g)j 
Beaumont  v.  Boultbee  (A),    Rooke  v.  Hart  (i), 

(a)  8  Bro.  Ch.  Ca.  236.  (/)  4  Yes.  620. 

{b)  1  Vero.  196.  (g)  1  Bro.  Ch.  Ca.  375. 

(c)  7  Vea.  129.  (h)  5  Yes.  485.  7  ib.  599. 

Id)  3  Brown,  Ch.  Ca.  433.  1 1  ib.  358. 

(e)  Ib.  107.  (0  11  VC9.58. 

R  R  2  Moseljf 
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1822.  Mosely  v.  Ward  (a).  Potts  v.  Leighton  (fe).  In 
XhTKiKa  Trever  v.  Townsheiid ( c),  the  Court  considered  that 
viLLBRs.  M^oney  lying  with  the  banker  of  a  tradesman  was  to 
be  treated  as  part  of  his  stock  in  trade,  and  in  the 
case  "  In  the  bankruptcy  of  HiUiard  "  {d\  it  was 
held,  that  letting  money  lie  at  a  bankers  was  in  itself 
making  an  advantage  of  it.  They  also  referred 
to  the  cases  of  Littlehales  v.  Gascoigne  (e),  Forbes 
V.  Ross  {f\   Peacock  v.  Redington  (jg')^  Raphael 

V.  Boehem  (A),   Cottering  v.  Daly  (i),  v. 

Joliand  (k)j  Ej^arte  Townsliend  (/)>  Exparte 
Baker  (m) :  and  they  urged  that  these  Cases  fur* 
nished  a  principle  which  would  apply  to  the  pre- 
sent, for  they  submitted  that  a  sheriff  who  had 
acted  as  these  Sheriffs  had  done  was  in  the  same 
situation  with  respect  to  the  parties  who  had  been 
prejudiced  by  his  conduct,  between  whom  and 
him  there  was  necessarily  such  a  privity  existing 
as  to  render  him  liable  to  make  good  any  loss,  or 
repair  any  injury  which  had  been  the  consequence, 
as  if  he  were  a  Trustee.  In  this  Case  they  insist* 
ed  that  the  Sheriff  was  at  once  both  the  agent  of 
the  Crown  and  of  the  Crown  debtor,  and  as  such 
liable  to  account  with  either  where  either  should 
have  a  well  founded  claim  against  him.  Upon 
this  part  of  the  Case  the  Court  were  referred  to  the 
Order  made  by  them  in  the  case  of  the  King  v. 

(a)  11  \€^.  581.  {g)  5  Ves.  794. 

(h)  15  Ves.  273.  (/i)  11  Ves.  92. 

(c)  1  Bro.  Cb.  Ca.  384.  (i)  6  Ves.  488. 

(d)  1  Ves.  Jun.  89.  (k)  8  Ves.  72. 


(e)  3  Bro.  Cb.  Ca.  73.  (/)  14  Ves.  470. 

(/)  2  lb.  273.  (m)  2  Rose  440. 


B(xk 


HILARY   TERM,    3   AND   4    GEO.   IV.  58S 

[a)y  where  the  Solicitor  of  the  Stamp-Duties       1822. 
dered  to  pay  the  costs  of  the  taxa;tion  of  his     T^^KiNtf 
th  interest  on  the  amount  of  the  excess  for  the      ,,  ••  ' 

f  ^  ViLLIRI. 

luring  which  it  had  been  in  his  hands,  which 
:e  furnished  the  Court  with  a  precedent  for 
der  of  the  same  sort  in  the  present  case,  and 
ed  the  principle  on  which  such  an  Order  was 
1  and  on  which  it  might  be  supported. 

that  part  of  the  Application  which  sought 
ly  ment  of  the  costs  of  the  various  former  Ap- 
ions  in  which  the  Defendant  and  his  sureties 
icceeded  against  the  Sheriff,  they  submitted 
s  the  result  of  the  whole;'  which  could  not  be 
ained  till  the  last  should  be  finally  disposed 
IS  what  it  had  in  the  event  proved  to  be,  it 
ot  now  too  late  to  make  it  part  of  this  Order 
uch  costs  should  now  be  paid.  They  cited 
is  point  the  case  of  the  King  v.  Edwards  (i), 
J  the  Court  ordered  a  Sheriff  to  refund  money 
I  ultra  the  debt,  and  also  costs  which  had  been 
►perly  levied,  and  the  casepf  the  King  v.  Tid' 
I  (c),  where  a  similar  applijcation  was  granted. 

e  Lord  Chief  Baron. — Upon  the  question 
sts,  we  are  of  opinion  that  we  cannot  reach 
ubject  submitted  to  us  in  the  way  or  to  the 
it  which  has  been  proposed  at  the  Bar  as  the 
s  of  remunerating  the  Defendants  in  this 
,  for  we  consider  that  it  is  now  too  late  to 
I  any  retrospective  order  applicable  to  the  se- 
motions  which  have  been  heretofore  made 

Anic,  Vol.  IX.  p.  319.  (c)  Ante,  Vol.  V.  p.  191. 

Ante,  Vol.  I.  p.  448. 

from 
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1822.  from  time  to  time  in  this  Court  and  disposed  of. 
TheKiKo  ^'  would  be  inconvenient  and  might  frequently 
lead  to  great  injustice,  if  the  Court  at  such  dis- 
tance of  time  should  make  orders  respecting  the 
costs  of  former  motions  on  any  subsequent  occa^ 
sion  afler  the  discussion  of  a  matter  of  which  the 
merits  must  necessarily,  or  in  all  probability,  be 
forgotten. 

Upon  the  other  parts  of  this  application  we  have 
no  doubt  or  difficulty,  except  upon  one  point 
A  part  of  the  charges  now  complained  of  is  the 
Bill  of  Mr.  Hansorij  the  former  solicitor  of  the 
stamps,  and  with  that  the  Sherifis  of  Coventry  can 
have  nothing  to  do,  but  as  far  as  relates  to  the 
costs  of  the  taxation  of  their  own  Bills,  which  the 
Under-sheriff  is  required,  by  this  rule,  to  pay,  we 
see  no  objection  to  making  an  order  now  for  that 
purpose.  It  w^ould  be  a  very  lamentable  thing  if 
we  could  not  do  so,  because  the  Court  would  other- 
wise frequently  be  unable  to  perform  fully  a  very 
important  duty  cast  upon  them,  that  of  protecting 
effectually  the  subject  from  extortion,  in  the  con- 
duct of  the  officers  of  the  Crown,  and  of  all  other 
persons  who  may  be  engaged  to  act  under  them 
in  the  performance  of  their  duty. 

As  to  the  question  of  the  Sheriffs  being  required 
to  pay  interest  upon  the  amount  of  the  various 
balances  which  have  been  kept  in  their  hands,  our 
only  doubt  has  been  in  respect  of  the  time  from 
which  we  should  order  it  to  be  paid.  We  have  de- 
termined however,  that  it  should  be  allowed  £rom 
Jult/y  1810.  The  Sheriffs  had  been  allowed  pound- 
age 
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age  up  to  that  time :  and  during  the  preceding  pe-       ^3^- 
nod,  they  were  consequently,  perhaps,  warranted     ThlKiTc 
in  considering  that  they  were  entitled  to  retain     viix'ww. 
the  money  in  their  hands.     After  that  time  there 
was  certainly  no  pretence  for  such  a  claim. 

For  my  own  part,  if  I  were  to  determine  this 
question  alone,  according  to  my  individual  opinion, 
I  should  be  disposed  to  make  the  Sherifis  pay  in* 
terest  on  all  the  money  which  had  been  received 
by  them  from  the  Defendant's  effects,  beyond 
what  had  been  found  sufficient  and  necessary  to 
satisfy  the  demands  on  account  of  which  those  ef* 
fects  had  been  taken  by  them  ;  for  I  do  not  un- 
derstand that  because  a  Sheriff  conceives  errone- 
ously, that  he  has  a  right  to  retain  property  in  his 
hands,  he  may  therefore  when  ordered  to  refund 
it,  be  allowed  to  keep  back  the  interest  upon  it, 
which  might  have  been  produced  by  it  if  pro- 
perly managed. 

However  that  may  be,  it  is  quite  clear  that  from 
the  moment  when  the  Crown  had  been  satisfied 
its  debt,  the  sheriff  was  bound  immediately  to  pay 
over  the  clear  residue  of  the  monies  in  his  hands 
to  the  parties  entitled  to  it :  and  if  he  do  not  do  # 
so,  but  by  creating  delay,  which  enables  him  to 
retain  it,  he  keeps  it  in  his  possession  and  has  the 
use  of  that  money,  it  is  quite  clear  that  he  ought 
to  pay  the  parties  interest  for  it. 

When  in  Jvly^  1810,  the  Court  determined  that 
the  Sheriff  was  not  entitled  to  retain  th^  money, 

deciding 
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1B22.  deciding  that  his  claim  for  poundage  was  unfound-* 
^^^^  ed,  the  party  to  whom  the  money  belonged  ac- 
quired a  right  immediately  to  the  money  in  the 
Sheriff's  hands,  and  by  consequence  he  became 
entitled  to  interest  for  every  day  of  the  time  when 
the  Sheriff  afterwards  kept  it  from  him. 

Then  the  delay  and  litigation,  by  which  the 
Sheriff  has  since  continued  to  protract  the  pay- 
ment, renders  the  detention  much  more  cruel  and 
bard  upon  the  party  who  has  been  harassed  by 
such  proceedings,  in  every  one  of  which  the  She- 
riff has  failed,  or  at  least  in  every  important  in- 
stance. If  I  could  do  sOy  I  would  certainly  make 
the  Under-sheriff  fully  indemnify  the  Defendant 
Fillers  and  his  sureties,  by  paying  all  their  ex* 
pences  and  costs  to  the  utmost  extent. 

The  cases  which  have  been  cited  certainly  fur- 
nish a  principle  which  may  be  properly  applied  to 
this  question,  for  they  establish  propositions  from 
which  we  may  assume,  that  at  the  instant  when 
the  rights  of  the  Defendant,  in  the  case  before 
the  Court,  were  decided,  the  Sheriff  might  be  con- 
sidered as  having  from  that  moment  become  a  trus* 
tee  for  him  and  those  claiming  under  him  ;  and  if 
so,  he  was  bound  by  the  duties  of  that  situation, 
and  liable  to  all  the  consequences  and  equities  to 
which,  in  that  character,  a  Court  of  Equity  would 
consider  him  to  be  subjected.  We  have  before  in 
one  case  already  acted  upon  that  principle,  for  in 
the  case  of  the  King  v.  Bach  we  ordered  the  Soli- 
citor of  the  Stamps,  Mr.  Hanson^  to  pay  interest 

on 
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on  all  the  money  which  we  considered  that  he  had       *822. 
improperly  received  for  his  demand  of  costs  from     TheKmo 
the  party  in  that  case,  for  the  whole  time  that  he 
had  received  and  retained  the  amount.    Hanson 
was  the  solicitor  for  the  Crown  in  that  case*     In 
this  case  the  party  complained  of  is  an  Under- 
sheriff  entrusted  with  the  execution  of  the  Crown 
Process.     He  is  an  officer  of  the  Crown  acting 
under  the  authority  of  this  Court.     He  stands 
therefore  in  a  much  more  tangible  situation  in  re- 
spect of  the  money  in  his  hands,  than  the  Solicitor 
for  the  Crown,  in  the  case  I  have  adverted  to,  and 
he  has  less  colour  or  pretence  for  having  retained 
the  money  in  respect  of  which  it  is  now  sought  to 
charge  him  with  the  interest. 

It  has  been  said  (and  that  was  much  pressed 
upon  the  Court)  that  no  interest  or  advantage  was 
made  by  the  Under-sheriff  during  the  time  of  his 
keeping  this  money  in  his  hands.  On  that  part  of 
the  case  the  answer  is,  that  for  the  purpose  of  this 
application  it  is  enough  to  shew  the  Court  that  he 
might  have  derived  advantage  from  it.  Indeed 
there  can  be  no  doubt  that  the  merely  retaining  it 
during  all  this  time  in  his  hands  or  at  his  banker's, 
isof  itself  an  advantage,  whether  he  have  availed 
himself  of  it  or  not ;  and  even  if  he  had  not  in  fact 
made  any  use  or  interest  of  the  money,  the  very 
act  of  keeping  it  is  in  itself  quite  sufficient,  in  a 
case  of  this  nature,  to  give  the  party  entitled  to  it 
and  who  is  thereby  deprived  of  the  benefit  of  it,  a 
right  to  the  indemnity  he  seeks  for  the  loss  which 
he  has  sustained. 

[His 
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1890-  [His  lordship  then  observed,  that  the  affidavit 

^jl^^^^^  which  had  been  put  in  by  the  Under-sheriff,  was 
V  %M  ^^^  ^^  ^^^  calculated  to  satisfy  the  Court  of  the 
facts  which  the  Deponent  would  have  had  them 
infer  from  it.  That  it  was  loose  and  inconclumve 
both  in  assertion  and  negation,  as  in  not  stating 
the  name  of  the  banker  with  whom  it  was  said 
the  money  had  been  deposited,  and  denying  in  a 
vague  manner,  the  deriving  of  advantage  from  re- 
taining it,  advantage  being  a  term  of  very  wide 
and  convenient  signification;  and  that  the  &ct 
itself,  as  stated,  was  inconsistent  with  even  the 
bare  possession  of  the  money.] 

In  this  affidavit  (continued  his  lordship)  I  can- 
not find  any  sufficient  reason  for  believing  that 
the  Under-sheriff  has  not  in  fiict  derived  some  ad- 
vantage or  at  least  some  accommodation  by  keep- 
ing the  balance  so  long  in  his  hands,  if  that  were 
necessary  to  justify  the  order  which  we  are  about 
to  make,  or  were  required  to  be  shewn  to  us  as  a 
circumstance  without  which  we  could  not  deter- 
mine this  case,  as  we  shall  have  done,  in  disposing 
of  the  motion  before  us  by  making  the  Rule  ab- 
solute in  that  respect  In  my  view  of  the  ques- 
tion, however,  it  is  not  necessary  that  any  such 
fact  should  be  made  out.  I  am  clearly  of  opinion 
that  we  may  proceed  entirely  in  making  the  order 
we  are  about  to '  pronounce,  upon  this  single 
ground,  —  the  very  act  of  retaining  the  money 
by  the  Under-sheriff,  under  the  circumstances  of 
this  case,  even  if  it  were  not  in  any  positive  re- 
spect advantageous  to  him ;  because  if  that  were 

not 
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not  8O9  yet  as  it  necessarily  prevents  the  party  en-  1883« 
titled  to  it  from  himself  making  interest* or  any  use  jheKnio 
or  other  advantage  of  it,  it  is  an  improper  and  un- 
just retainer,  and  gives  him  a  claim  to  indemnity. 
Now  the  only  way  in  which  we  can  act,  so  as  in 
any  manner  to  indemnify  Villers  and  his  sureties, 
is  to  order  the  Under-sheriff  to  pay  to  Villers  in« 
terest  on  the  balance  from  the  time  when  his  right 
to  it  was  ascertained,  and  also  to  pay  him  the  costs 
of  this  application ;  I  am  therefore  clearly  of  opi- 
nion, that  to  that  extent  this  Rule  must  be  made 
absolute. 

Graham,  Baron. — I  entirely  concur.  It  is  a  con- 
tradiction in  terms,  to  say  that  a  man  has  kept  for 
a  considerable  period,  a  large  sum  of  money  be- 
longing to  another  person,  in  his  own  private 
banker's  hands,  and  that  he  has  done  so  without 
any  advantage  to  himself.  It  must  be  advantage- 
ous ;  but  I  do  not  require  the  aid  of  that  circum- 
stance in  forming  my  opinion  in  this  case.  It  is 
quite  enough  that  it  is  the  duty  of  the  Court,  in  a 
case  of  this  sort,  to  protect  the  Crown  debtor  from 
oppression  and  extortion  by  the  officers  of  the 
Crown,  either  by  exactions  of  what  is  not  due  to 
them,  or  keeping  back  what  is  due  from  them  un- 
der colour  and  pretence  of  bills  of  costs  and  charges 
incurred,  operating  to  the  utter  ruin,  too  frequent- 
ly, of  the  parties  who  become  the  victims  of  such 
fiaudulent  conduct,  by  means  of  such  flagrant 
abuse  of  the  process  of  the  Court.  When  in  a 
case  of  this  sort,  where  it  appears  that  the  money 

of 
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18S2.       of  the  unfortunate  man  who  has  fitUeu  into  the 


The  Kiwo  ^^^^^  of  persons  who  do  not  scruple  to  attempt  to 
^'  take  such  undue  advantage  of  his  situation,  has 
been  kept  in  their  possession  for  ^o  long  a  time,  to 
his  great  loss,  it  becomes  the  imperative  duty  of 
the  Court  to  give  him  immediate  redress,  and  that 
to  the  fullest  extent  and  in  a  summary  way,  with- 
out putting  him  to  the  expence  and  delay  of  pur- 
suing any  more  circuitous  mode  of  proceeding  for 
that  purpose,  by  at  once  ordering,  as  we  now  do, 
the  money  to  be  paid  to  him  with  interest  upon 
the  whole  balance,  due  during  the  whole  period  of 
its  detention  from  him. 

I  wish  we  had  it  in  our  power  to  go  further  in 
affording  him  more  complete  redress,  by  awarding 
him  more  in  the  matter  of  costs  than  we  have  the 
power  to  do,  for  the  necessity  of  the  present  mea- 
sure would  be  an  ample  reason  for  alleviating  the 
burthen  of  it  by  any  retrospective  order  that  we 
could  make ;  but  I  am  sorry  we  can  only  give 
him  the  costs  of  this  application,  and  of  taxing  the 
bills. 

Wood,  Baron. — I  am  certainly  of  the  same  opi* 
nion  ;  but  I  think  we  should  not  give  the  Defend- 
ant interest  beyond  the  year  1810;  for  before  that 
time  there  was  some  colour  for  keeping  possession 
of  the  money.  Afterwards  there  was  certainly  no 
pretence  for  it ;  and  from  that  time  the  Sheriff  was 
acting  contrary  to  what  was  his  plain  duty,  in 
keeping  it  any  longer  in  his  hands.  Notwithstand- 
ing 
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ing  that,  he  has,  under  various  pretences,  kept  it  ^823. 
ever  since,  and  for  his  own  accommodation  most  xheKi^o 
clearly.  Whether  he  derived  any  positive  or  con- 
siderable advantage  from  keeping  it  I  will  not  en- 
quire ;  it  is  enough  that  he  kept  it  contrary  to 
his  duty,  to  satisfy  us  that  he  ought  to  indemnify 
the  Defendant  by  paying  him  interest. 

We  ought,  I  think,  to  give  the  Defendant  the 
costs  of  this  application,  and  of  the  taxation  of  the 
Under-sherift''s  bills. 

Garrow,  BaroTij  concurring,  added,  I  am 
well  satisfied  to  find  the  Court  decides  this  ques- 
tion on  the  broad  principle  of  the  Under-sherift' 
holding  the  money  after  it  had  become  his  duty 
to  pay  it  over,  independently  of  the  fact  of  his 
having  made  interest  upon  it ;  for,  whether  he  did 
make  interest  of  it  or  not,  by  having  prevented 
the  person  who  was  entitled  to  it  from  making  use 
of  tlie  money  himself  for  a  long  period,  during 
which  he  might  have  made  interest  of  it,  sufficient 
ground  is  furnished  for  making  the  Under-sheriff 
pay  interest  to  him. 

I  will  here  repeat  now  what  I  said  on  a  former 
occasion,  which  has  been  alluded  to,  (^The  King 
v.  Bachy)  that  I  hope  this  will  prove  a  salutary 
lesson  to  parties  in  similar  situations,  of  whatever 
description  of  persons  they  may  be,  and  that  it 
may  teach  them  that  such  experiments  are  not  to 
be  made  with  impunity,  and  that  the  Court  will 
anxiously  take  care  to  afford  protection  and  in- 
demnity 
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18S3.  demnity  to  persons  who  so  much  need  it  as  those 
who  are  in  the  unfortunate  situation  of  the  Defend* 
ant  in  this  case,  and  that  it  is  for  the  interest  of 
parties,  who  are  tempted  by  such  opportunities^ 
not  to  endeavour  to  avail  themselves  of  them.  Can 
any  one  believe  that  the  power  of  lodging  money 
in  the  hands  of  a  banker  in  the  country,  by  which 
a  man's  pecuniary  facilities  and  resources  are  pro- 
portionably  augmented,  is  not  advantageous  to 
him  ?  It  is  a  mockery  of  the  understanding  to 
make  such  an  assertion*  Such  a  deposit  may  en- 
able him  to  make  interest  of  other  money,  which, 
but  for  this  sum,  he  must  have  lodged  for  other 
purposes  with  his  banker. 

I  trust  also,  that  this  proceeding  may  be  the 
means  of  preventing  such  causes  from  loitering  in 
this  Court  as  we  have  sometimes  seen  they  do,  and 
that  a  long  course  of  litigation  for  purposes  ci 
mere  delay,  may  not  always  turn  out  a  profitable 
speculation.  I  readily  concur  in  giving  the  parties 
applying  their  costs  of  the  present  application, 
and  am  sorry  that  we  cannot  do  more  for  them. 


Per  Curiam^ 


Rule  Absolute, . 

With  Costs. 


Gripfeb 
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1838. 

Gripp£r  v*  Cols*  iwrn/dy, 

44h  Febnuury, 

Price  having  on  a  former  day  obtained  a  Rule     aruiHo 
to  shew  cause  why  an  Attachment  should  not  is-  whjTa^at! 
sue  against  the  former  attorneys  of  the  Defendant  Ihouw^SJt  ii- 
(an  insolvent  debtor)  for  not  delivering  their  bill  Z^f^x^^ 
of  costs  in  this  and  other  matters  wherein  they  fendantuilr 
had  been  concerned  for  the  Defendant,  to  the  De-  5^y'^*J?J  "^* 
fendant's  present  attorneys,  pursuant  to  a  Baron's  Jjj^^  Xo^l 
order  that  they  should   deliver  such   bill  within  i>«fendiiit'8 

"^  new  attorneys^ 

three  weeks  from  the  date  of  the  order,  pursuant  to  a 

Baron's  order, 
discharged, 
the  bill  having 

Richards  shewed  for  cause,  that  the  bill  of  costs  beendeUvered 

.  ,  since  the  Role 

bad  since  been  delivered  according  to  the  order,  and  wassenred  on 

the  |Mulies  \ 

the  affidavitwhich  stated  that  &ct  alleged  that  it  was  and  niness 

,  having  been 

m  consequence  of  the  illness  of  one  of  the  attor-  assigned  in 
neys  against  whom  the  attachment  had  been  order-  as  the  canae  of 
ed,  that  the  bill  of  costs  had  not  been  delivered  obeying  the 
in  compliance  with  the  order;  and  that  their  clerk  rnie  watdis. 
bad  in  consequence  of  this  Rule,  made  out  the  oaf  iLu. 
bill  in  the  best  manner  he  could.  der  is  no?^' 

a  perenptDiT 
natnrt,  nor  ill- 
Price  submitted  that  as  the  delay  of  the  parties  fi^  himnoe. 
sought  to  be  attached  had  rendered  the  present 
application  necessary  to  obtain  the  object  of  the 
order,  the  costs  of  the  motion  should  be  ordered 
to  be  paid  by  them ;  but 

The  Court  (consisting  of  Graham  and  Garrow 
£arons)  were  of  opinion  that  as  a  sufficient  reason 
had  been  given  for  not  obeying  the  original  order, 

which 
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1823. 


Gripper 

V. 

Cole. 


whicli  was  not  of  a  peremptory  nature  (a),   the 
Rule  must  be  discharged  without  costs. 

Rule  discharged  without  costs. 


(a)  The  Court  determined  when  the  motion  was  made,  that  it 
was  not  a  rule  absolute  in  the  first  instance. 


1823. 


Monday, 
Mk  Feifrwtnf, 


In  the  Exchequer  Chamber. 

[Error  from  the  Court  of  Exchequer.] 

Giles  v.  The  King. 

strij^vy.  J-  HIS  case  now  came  on  to  be  argued  before  the 
tioR  "n^^a-  *^^  Chief  Justices,  upon  a  writ  of  error  brought 
tionfwaftue  "^^  ^^^  Defendant  below  against  the  judgment  of 
"^thSff  who*  the  Court  of  Exchequer,  delivered  at  the  sittings 
had  returned    after  Trinity  Term,  1  Geo.  4.  (a) 

that  he  had  J  ^  V    / 

seiied  the 
goods,  &c.  in- 
to the  handu 
of  hiM  majesty, 

snbject  to  cer-  ment  directed  the  attention  of  the  Counsel  to  the 

tain  prior  exe-  , 

cations,  which  tcrms  01  the  sherin's  returns  to  the  writ  of  extent, 

retnrn  had  the 

effect  of  de- 

priYin);  the 

Crown  of  the  froits  of  its  preroptive,  priority  cannot  be  supported  if  the  return  sbookl 

be  sobstaotially  trne,  although  it  might  be  bad  in  point  of  law. 

The  proper  course  in  such  a  case  would  be,  to  procure  the  return  to  be  quashed  by 
motion  for  tliat  purpose. 

A  Court  of  Error  will  not  overlook  an  objection  appearing  on  the  record  and  special 
yerdict,  even  where  the  parties  may  have  so  bound  themselves  as  not  to  be  entided  ta 
insist  on  the  objection. 


The  Court  at  the  commencement  of  the  argu- 


(fl)  Vide  the  case  of  The  King  v.  Giles,  ante,  vol.  VIII.  p. 391 
et  seq.  where  the  SherifTs  return,  as  stated  in  the  special  verdict 
is  set  out  fully,  and  the  facts  of  the  case  are  stated. 

and 
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lAd  the  facts  of  the  case  as  found  by  the  special  ^823. 
/erdict;  observing,  that  these  raised  a  preliminary  ^^^^ 
juestion,  whether  in  fact  there  had  been  a  false 
return  made  by  the  sheriff,  admitting  that  if  there 
were,  an  information  filed  agaipst  him  by  the  M' 
^rOm^'General  on  the  part  of  the  Crown,  in  the  na- 
;ure  of  an  action  for  a  false  return,  would  lie,  and 
night  be  supported. 

Tindal,  for  the  Crown^  submitted,  that  it  was 
not  necessary  to  sustain  this  information  upon  the 
mdence  that  the  return  should  be  in  all  respects 
^alse  in  fact;  and  that  it  would  be  sufficient  if  the 
sheriff  had  mistaken  his  duty  in  point  of  law,  and 
lad  made  a  wrong  return,  or  one  that  could  not  be 
ustified  in  law,  taking  upon  himself  the  conse* 
}uent  responsibility.  In  this  case  the  sheriff,  he 
nsisted,  had  by  his  return  taken  upon  himself  to 
wiy  which  of  two  parties  had  the  legal  priority  of 
execution,  and  which  of  them  ought  to  be  first 
satisfied  out  of  the  Defendant's  goods  seized  by 
lim  under  concurrent  writs.  The  result  was,  that 
le  had  of  his  own  authority  postponed  parties 
vho  claimed  a  preference  in  respect  of  having 
:heir  execution  first  executed,  to  others  making  a 
ike  claim,  which  in  effect  was  equivalent  to  a  re- 
;urn  oi  nulla  bona,  the  seizure  of  the  goods  being 
rendered  unavailable  by  having  been  returned 
^ized  subject  to  the  former  writs,  which  bad  not 
!n  truth  the  priority  ascribed  to  them  by  the  she- 
riff in  such  return,  and  yet  he  had  satisfied  those 
writs  out  of  the  proceeds. 

T0£»  V.  S3  He 
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182S.  He  submitted  that  if  a  jury  should  take  upon 

themselves  to  decide  what  was  properly  a  question 
of  law,  and  should  find  contrary  to  law,  it  would 
be  a  false  verdict.  By  analogy  with  such  a  case, 
a  sheriff  returning  that  he  had  acted  under  certain 
circumstances  stated  in  his  return  which  would 
•raise  a  legal  point,  if  upon  the  face  of  such  return 
he  should  appear  to  have  mistaken  the  law,  where- 
by the  party  on  whose  behalf  he  should  have  acted 
would  appear  to  have  been  prejudiced  or  to  have 
sustained  injury,  he  would  be  liable  in  such  a  case 
as  for  a  felse  return  in  fact;  and  the  present  l^aht- 
tiff  in  error,  he  insisted,  was  precisely  in  that  con^ 
dition.  So  he  would  have  been  if  he  had  returned 
that  the  property  seized  by  him  was  subject  to  a 
mortgage  or  lien  to  which  they  were  not  legally 
liable. 

In  this  particular  oase  too  it  was  observed,  the 
present  course  had  been  the  effect  of  an  arrange- 
ment by  consent  between  all  the  parties  interested, 
in  order  to  have  the  question  fairly  and  finally  dis- 
posed of  and  set  at  rest ;  and  therefore  it  "was  not 
competent  to  any  of  them  to  get  rid  of  the  objert 
of  this  proceeding  by  taking  an  objection  of  this 
-nature  to  its  form,  especially  the  -PlaintiSPin  error, 
against  whom  an  attachment  had  issued,  and  was 
pending  when  the  present  course  was  suggested 
and  adopted  for  bringing  the  question  .before  the 
highest  authority. 

Jervisj  for  the  Plaintiff  in  ^rror,  -supported  the 

•^objection 


V, 
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objection  to  the  present  information  which  had  1823. 
been  suggested  by  the  Court,  submitting  that  the  ^^(^ 
return,  ^^  that  the  Sheriff  had  seized  the  goods,  &c. 
subject  to  such  prior  executions  and  extents,  as 
iar  as  the  same  were  available  in  law,  in  preference 
to  the  said  extent/'  was  -not  a  &Jse  return^  or  one 
which  'would  support  an  information  as  for  a  false 
.r^ehini,  because  the  return  was  true  in  fact 

ISndal  tefiied. 

[Abbott,  Lord  Chiief  Justice. — Is  there  any  in- 
}8tance  of  an  action  having  been  held  to  be  main- 
tainable against  a  sheriff  for  a  false  return,  when 
the  return  was  true  in  fact,  but  wrong  in  law  ? 
Would  not  the  proper  course  in  such  a  case  be,  to 
move  to  quash  the  return  ?] 

The  Lords  Chi^  Justices  this  day  delivered  their 
opinion  to  the  Lord  Chancellor  in  the  usual  man- 
ner, recommending  that  the  judgment  of  the  Court 
,qf  Exchequer  be  reversed,  on  the  ground  that  the 
sheriff's  return  being  substantially  true,  the  in- 
formation (in  the  nature  of  an  action  for  a  lalse 
jDeturn)  could  not  be  sustained. 

Judgment  Reversed* 


s  s  2  The 
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K^-C^       The  King  (in  aid  of  Grant)  v.  Kynaston  and 
12/*  Fetrt-uary.        othefs,  assignccs  of  WiLDMAN,  a  Bankrupt. 

uie  Crown  by  ThE  Writ  of  cxtcnt  in  this  case  was  tested  on 
lionedTo^^iii  the  22d  day  of  October,  1821.  It  recited  a  bond 
^IZTX  given  to  the  Crown  by  Robert  Innes  Grant,  dated 
aJa'^Vt^fbi™  the  24th  day  oi  September ,  1821,  in  the  penal  sum 
dUpoM^iofcer.  0^60,000/.  An  inquisition  taken  the  11th  of  Oc- 
tainsngars,     tober.  1821,  bv  virtue  of  a  commission  under  the 

and  to  ac-  '  ^     J 

count  for  and    ggal  of  the  Court  of  Exchequcr,  by  which  it  was 

pay  over  the  i     .  ^      y 

produce  of  the  found  that  Grant  was  on  the  day  of  taking  that  in- 

saleof^^Mtd  ^  -  ^ 

sugars,  to  &c.  quisitiou  indebted  to  his  Majesty  in  the  sum  df 

may  Mie  out  a     -*  o       ^ 

writ  of  extent   12000/.,  being  Hs  Majestjj*s  money  received  by  km 

in  aid,  under  *^      ^  %y  ^ 

the  proviso  in  arising  from  the  duties  of  four  and  a  half  per  cenL 

the  57  Geo.  3.  ^..^  v-rviTt 

c.  117.  as  upon  upon  the  woducc  of  the  Leeward  islands.     It  also 

a  debt  due  .      .  .....  ,  ,  , 

fromhimtothe  rccitcd  another  inquisition  taken  on  the  same  day, 
the  balance  of  by  virtuc  of  a  wHt  of  cxtcnt  issued  against  Grant, 
ceived  by'him  by  which  it  was  fouud  that  Wildman  was  indebted 
date^of  his'ap.  to  Grant  and  his  co-partners  in  trade  in  the  sum  of 
S^^'tlmroV^^  4f554fl.  17s.  lOd.  for  principal  and  interest  on  three 
temarisfng*'  scvcral  bills  of  exchange  in  the  said  inquisition 
S'*^s™Jars*dia.  mentioned,  which  sum  the  sheriffs  seized  into  his 
X^Aisa?  Majesty's  hands;  and  the  writ  commanded  the 
prSs^t?"^  sheriffs  of  Lo?idon  in  the  usual  form  to  take  the 
bond '^^^  ^*^**^  said  inidman,  and  to  inquire  concerning  his  lands 

and  personal  estate,  and  to  seize  &c. 

Upon  this  writ  of  extent  in  aid,  an  inquisition 
was  taken  on  the  12th  of  November,  1821,  by 
which  it  was  found  that  Wildman  was  on  the  day 
of  taking  that  inquisition  possessed  of  certain  Ex- 
chequer bills,  therein  stated  to  be  appraised  at 

450021, 
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A500Ly  and  of  certain  debts  specified  in  the  sche-  l^^s. 

dule  to  the  inquisition  annexed,  all  which  the  she-  rj.^^^  ^^^^ 
rifi&  seized  into  his  Majesty's  hands. 


V. 

Ktnaston 
aud  Others. 


In  Michaelmas  term,  Wildman  entered  his  claim 
and  craved  oyer  of  the  bond  and  condition,  the 
commission,  the  inquisition  thereon,  the  writ  of 
extent  against  Grants  the  writ  of  extent  against 
Wildman  and  the  inquisition  thereon,  and  craved  a 
day  till  JZiVary  term,  1822,  when  his  claim  was 
Withdrawn ;  and  by  leave  of  the  Court  the  Defend- 
ants, his  assignees,  entered  their  claim  and  pleaded 
.specially,  the  bankruptcy  of  Wildman j  and  made 
title  in  themselves  as  assignees  under  a  commission 
-of  bankrupt,  dated  the  1 5th  December,  1821.  And 
they  further  pleaded  that  the  writ  of  extent  against 
James  Wildman  was  and  is  an  extent  in  aid,  sued 
and  prosecuted  by  Grant ;  and  that  Grflw/ was  not 
/it  the  time  of  suing  out  the  said  extent  against  the 
said  James  Wildman  indebted  to  his  Majesty  **  by 
the  collection  and  receipt  of  any  money  arising 
from  his  Majesty's  revenue  for  his  Majesty's  use 
for  any  duties  or  sums  of  money  for  the  answering, 
securing,  paying  over^  or  accounting  for,  of  which 
Jo  his  Majesty  the  said  Robert  Innes  Grant  was 
bound  to  his  said  Majesty  by  the  said  bond.*' 

The  Attorney 'General  on  behalf  of  his  Majesty 
replied  that  the  said  Robert  Innes  Grant  was  at  the 
time  of  suing  out  the  said  extent  against  the  said 
James  Wildman  indebted  to  his  said  Majesty  by 
the  collection  and  receipt  of  money  arising  from 
bis  Majesty's  revenue  for  his  Majesty's  use,  to 

wit, 
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wft,  ia  the  said  scrni  of  money  in  the  said  first-tne*- 
tioned  inquisition  mentioned,  for  the  ansvperingy 
securing,  paying  over  or  accounting  for,  of  which 
sum  of  money  to  his  said  Majesty  the  said  Robert 
Irmes  Grant  was  bound  to  his  said  Majesty  by  the 
said  bond. 


The  replication  also  denied  theact  of  bankrupt- 
cy of  the  said  Jame^  WUdman. 

The  rejoinder  denied  that  the  said  Robert  Imus 
Grant  was  at  the  time  of  suing  out  said  extent 
against  the  said  James  Wildman  indebted  to  his 
Majesty  by  the  collection  and  receipt  of  money 
arising  from  his  Majesty's  revenue  for  his  Ma- 
jesty's use  in  any  sum  qf  money  for  the  answering^ 
securing,  paying  over  or  accounting  far  j  oftohkh  to 
his  said  Majesty  the  said  Robert  Innes  Grant  was 
bound  to  his  said  Majesty  by  the  said  bond^  in  num^ 
ner  and  form  alleged  in  the  replication. 

These  issues  came  on  to  be  tried  before  the 
Lord  Chief  Baron  and  a  common  jury  at  the  si^ 
tings  after  Trinity  term  1822,  at  frestminsteTf  wbea 
the  jury  found  a  verdict  for  the  Defendants  upea 
the  issue  on  the  act  of  bankruptcy,  and  for  die 
Crown  on  the  other  issue,  subject  to  the  opinion  of 
this  Court  upon  a  special  case,  with  liber^  for 
either  party  to  turn  it  into  a  special  verdict  if  the 
Court  should  think  fit. 


The  special  case  stated  that  Grant,  the  pros^* 
cutoff  of  the  extent^  was  appointed  by  the  Lords  of 

the 
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the  Treasury  agent  and  receiver  of  the  four  and  a  ^^^» 

haWper  cent.  Leeward  Islaxid  duties  on  the  10th  qf  .j^  ^^^^^ 
June,  1821« 


Kynastoh 
«ixlOtbe9, 


On  the  24th  September  1821,  the  bond  mentioni^ 
ed  in  the  proceedings  was  executed.  The  bond) 
(with  a  surety)  was  in  the  usual  form,  and  in  the 
penal  sum  of  60^000^  The  condition  was  as  fol- 
lows :— ^ 

**  Whereas  the  Lords  Commissioners  of  His  Ma- 
jesty's Treasury  have  been  pleased  to  appoint  jBo- 
bert  Innes  Grant  to  be  agent  for  the  sale  and  dis- 
posal of  all  the  sugars  received  in  this  country  on 
account  of  the  duties  commonJy  called  the  four  and  a: 
half  per  cent,  duties* 

^Nowtheconditionof  this  obligation  is  such  that 
if  the  said  Robert  Innes  Grant  do  and  shall  sell  at 
the  best  price  that  can  be  obtained  for  the  same, 
all  such  of  the  said  sugars  as  shall  be  delivered  to 
him  by  the  husband  of  the  said  duties  for  the  time 
being,  and  do  and  shall  immediately  after  the  sale 
of  any  of  the  said  sugars  deliver  to  the  husband  of 
Ae  said  duties  an  account  shewing  the  terms  upon 
which  the  said  sugar  has  been  sold,  and  do  and 
shall  within  seven  days  after  the  tenth  day  of  Oc^ 
tobcTj  \JtxQ fifth  day  oi  January^  \hejifth  day  ofJpril, 
and  the  ^th  day  of  July  in  every  year  pay  into 
the  Bank  of  England  on  the  joint  account  of  the 
husband  for  the  time  being  of  the  said  duties  and 
thoi  Comptroller  General  of  the  Customs  for  the 
time  being  a  sum  of  money  which  shall  appear  by 

the 
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The  Kino 

Kynabtom 
imd  Othen. 


the  certificate  of  the  said  husband  of  the  said  du^ 
ties  for  the  tirae  being,  and  the  Comptroller  Ge- 
neral of  the  Customs  for  the  time  being,  to  be  equal 
to  the  quarterly  charges  upon  the  fund  as  Jar  as 
the  amount  of  the  sales^  or  the  value  qf  the  produce 
on  hand  or  advised  will  meet  the  same  :  and  also, 
if  the  said  Robert  Innes  Grant  do  and  shall  within 
one  month  after  the  Jifih  day  of  July  in  every  year 
balance  his  accounts  of  the  sale  of  the  said  sugars 
for  the  year  immediately  precedingy  and  pay  into 
the  Bank  of  England  in  the  names  of  the  husband 
of  the  said  duties  for  the  time  being  and  the  Comp- 
troller General  of  the  Customs  for  the  time  being 
any  balance  that  may  appear  to  be  due  to  the 
Crown  on  the  Jifth  day  of  July  preceding  :  and 
also  if  the  said  Robert  Innes  Grant  do  and  shall 
upon  demand  enter  into  an  agreement  with  the 
Commissioners  of  his  Majesty's  Customs  in  Eng* 
land  for  the  time  being,  or  any  three  or  more  of 
them,  for  the  due  performance  (fhis  trust  as  agent 
for  tJie  sale  and  disposal  qfthe  said  sugars  ;  and  if 
the  said  Robert  Innes  Grant  shall  thereafter  exe- 
cute his  said  trust  according  to  the  terms  and  con* 
ditions  of  the  said  agreement,  tlien  this  obligation 
to  be  void,  otherwise  to  be  and  remain  in  full  force 
and  virtuCt** 


At  the  time  of  the  issuing  the  extent  against 
James  Wildman^  Grant  was  indebted  to  the  Crown 
in  15,164/.  5s.  4fd.9  being  the  balance  (after  de- 
ducting payments  made)  of  monies  received  by 
hiqi  between  the  date  of  his  appointment  as  such  re* 
ceivcr  and  the  time  qf  ismng  the  said  extent  arising 

from 
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Jrom  the  sale  qf  sugars  part  of  the  said  duties  cfe-       1823. 
Uvered  to  him  by  the  husband  of  the  said  duties    f^^  ^^^ 
after  his  said  appointment^  and  previous  to  the  date    kthastow 
qf  the  said  bond:  but  the  said  Robert  Innes  Grant  ■"*  othcw. 
was  not  at  the  time  qf  taking  the  said  inquisition^  or 
at  the  time  qf  issuing  the  said  extentj  indebted  to  the 
Cromi  as  such  receiver  in  any  sum  qf  money  arising 

Jrom  the  sale  qf  sugars  which  had  been  delivered  to 
him  by  the  husband  of  the  said  duties  after  the  date 
qfthe  said  bond* 

All  the  receipts  were  in  cash.  At  'the  time  of 
executing  the  said  bond  Grant  had  Jix^  hundred 
hogsheads  qf  sugar  on  hand,  of  the  estimated  value 
of  /.  delivered  to  him  as  part  of  the  said 

duties  by  the  said  husband,  and  he  received  from 
the  proceeds  qfthe  sales  qf  such  sugars  on  hand  be^ 
txceen  the  date  qf  the  said  bond  and  the  issuing  qf 
the  extent  the  sum  of  10,790/.,  and  made  payments 
out  of  such  proceeds  to  the  amount  of  4500/L  on 
account  of  the  said  sugars.  The  question  for  the 
opinion  of  the  Court  is.  Whether  the  Crown  is  en- 
titled to  recover  ?  If  so,  the  verdict  is  to  stand ;  if 
not,  a  verdict  is  to  be  entered  for  the  Defendants. 

Parke  in  support  of  the  verdict  submitted,  that 
the  short  question  in  this  case  would  be,  whether 
Grant  was  at  the  time  of  suing  out  the  extent 
against  Wildman  such  a  debtor  to  the  Crown  as 
would  entitle  him  to  sue  out  an  extent  in  aid  con- 
sistently with  the  terms  of  the  4th  sect,  of  the 
ST  Geo.  S.ch.  117? 
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1820«  He  contended  that  the  &et  of  his.  b6ing^.afc  the 

rEbe  Kim  ^^^  ^^  ^  iflsuing*  the  exteolty  s  dshtot  o£  Am 
KYNAir«»  Cisownv  and  hound'  to>  the  kjng*  hy  bond  afcthe.saaie 
«Bd  othen..  tusiS^  wafli  aufficieot  to  bring  him  withinv  thet  pncmim 
06  the  adv  although  be  should  not  thesi  have  been 
literally-  a^  debtoc  to  the  Coown  by  reason  of  anjr 
bmfth  of  the  bond^  which  was.  not  neeassaiy-  to 
enable  him  t»  proceed  against  his  debtors,  by  ex- 
tent in  aid^  notwithstaoding  the  geneiat  lestricttom 
of  that  statute.  It  was  enough  for  that  purpose 
that  he  should  be  a  simple  contract  debtor  to  the 
Crown  by  the  receipt,  of  money  arising  frosoL  his 
Majesty'^  revenue^  and  that  he:  should  be  bound 
to  his  Majesty  by  bond  for  answering,  inc.  th* 
particular  duties,  to  his  Majesty,  without  regard 
to  the  time  of  such,  receipt  of*  money  with  n&r-. 
ence  to^  the.  date  of  the  bond. 

He  also»  insisted  that  Grant  wonld  have  been 
liable  on  this  bond  to  pay  to  the  Grown  the  mo^ 
aey  which  he  was  finind  hy  the  special  case  to  owe 
to  the  King  at  the  time  of  issuing  the  extent,  m  ease 
he  bad  misapplied  any  pact,  of  the  siuas-  received 
by  him  under  his  appointment ;  and  he  cited  the 
case  of  The  King  in  aid  of  Stuckey  v.  Gibbs  (a),  as 
establishing  that  the  leceipt  of  the  Crown's^  money 
by  persons  who  have  given  bond  to  the  King  finr 
paying  over  what  they  should  receive,  would  ei^ 
title  them,  since  the  57tli  Geo.  3.,  to  sua  out  aa 
extent  in  aid.    In  this  case  he  submitted  Chttmt 

(a)  Ante,  vol.  VII.  p.  633.-3  ML  andSw  502. 

was 


mumv  TSRfi^  3-  AND  4  Gfi^tf  IV.  MS 

WW  (in  the  words  of  the  Ciaurt  giving  judgment  in       l^Sts. 
that  case)  bound  "  in  effect'^  to  pay  over  the  mo-    .p,^  ^^^^ 
n^  which  he  had  already  received,  the  bond  being    K^„5[;„oif 
given  generally  in  efiect  for  the  due  performance    *°^  others* 
of  his  duty  as  the  agent  of  the  Crown  in  the  parti- 
cular matter ;  and  each  separate  member  of  the 
ccmdition  of  this  bond;  he  submitted,  would  be  ap- 
plicable to  the  specific  sum  focmd  to  be  due  from 
Grant  to  the  Crown ;  and  breaches  in  respect  of  its 
misapplication  might  be  assigned  upon  each. 

Tkidalj  contrd,  contended,  that  this  boml  could 
not  be  enforced  against  the  Defendant  in  respect 
of  any  money  which  he  had  received  before  the 
execution  of  it;  and  as  all  such  money  due  would 
create  a  simple  contract  debt  merely,  independent 
of  and  unconnected  with  the  obligation,  the  re- 
ceipt of  money  in  respect  of  sugars  delivered  be- 
fore the  date  of  the  bond  would  not  make  Grant 
such  a  debtor  to  the  King  as  would  bring  him 
within  the  excepting  proviso^  of  this  restraining 
statute.  The  debt  was  in  respect  of  sugars  which 
had  been  delivered ;  the  bond  was  in^  respect  of 
sugars  which  should  be  delivered.  He  suggested 
the  supposition,  that  this  was  a  proceeding  against 
sureties  for  a  breach  of  the  condition  of  the  bond 
on  the  part  of  the  principal,  in  respect  of  the  mis- 
application of  the  money  which  constituted  this 
debt  from  Grant  to  the  Crown;— and  he  submitted 
that  the  objection  might  be  raised  by  demurrer, 
that  the  surety  would  not  be  liable  in  respect  of 
the  misapplication  of  any  money  received  by  the 
princips^  on  account  of  the  sale  of  sugars  which 

had 
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IB2S,       Jiad  been  delivered  to  him  before  the  execution  of 
The  Kino    ^^  bond,  for  that  no  breach  could  be  assigned  in 
^THASTON    ^^^h  ^  cs&e.     He  urged  that  the  condition  of  the 
aod  others,   ^oud  was  altogether  merely  prospective,  and  could 
not  in  any  sense  be  construed  so  as  to  be  given  a 
retrospective  effect.     And  even  though  it  should 
be  sufficient  to  support  a  proceeding  against  the 
obligor,  it  was  urged  that  still  it  would  not  bring 
the  Crown  debtor  within  the  exception  of  this  pro- 
viso, for  the  condition  of  the  bond  mlist  be  read  ac- 
cording to  the  rules  of  grammar,  and  if  so  it  would 
be  impossible  to  connect  the  bond  set  out  in  the 
special  gase  with  the  debt  there  stated  to  be  due 
from  Grant  to  the  Crown. 

He  therefore  contended  that  this  proceeding 
could  not  be  supported,  and  that  the  verdict  ought 
to  be  entered  for  the  Defendant. 

Parke  in  reply  insisted,  that  from  the  object  and 
tenor  of  the  bond  it  must  be  taken  to  have  been 
entered  into  in  respect  of  all  sugars  which  should 
be  or  should  have  been  at  any  time  delivered  to  the 
obligor :  and  he  contended  that  it  was  not  neces- 
sary to  bring  a  Crown  debtor  within  the  exception 
of  this  proviso,  that  there  should  be  any  debt  due 
from  him  to  the  Crown  on  the  bond,  or  that  there 
should  have  been  any  breach  of  the  bond  on  the 
part  of  the  obligor,  and  that  the  condition  of  the 
obligor  was  precisely  that  to  which  the  proviso  in 
the  statute  was  meant  to  apply. 

Cur.  adv.  vult. 
Graham, 
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Graham,  BaroUj  now  delivered  the  judgment  of  ^^^ 

the  Court.     His  lordship  stated  the  facts  of  the  TheKm^ 

case  and  the  terms  of  the  condition  of  the  bond,  kyha«toii 

and  having  noticed  the  arguments  on  either  side,  "^  othew. 

proceeded  as  follows :  ^***  ^**' 

The  terms  of  the  condition  of  this  bond  do  cer- 
tainly afford  much  ground  for  cavil,  taking  the 
language  in  a  grammatical  sense.  We  must,  how- 
ever, in  these  cases,  look  to  the  object  and  obvious 
intention  of  the  party  on  either  side  in  construing 
and  giving  effect  to  such  bond.  Now  it  was 
clearly  not  the  intention  here  that  the  Obligor  was 
to  be  bound  to  render  an  account  of  the  sugar  de- 
livered to  him,  or  to  do  any  thing  until  there 
should  have  been  a  sale ;  and  he  is  bound  sub« 
stanUally  and  effectually  to  account  for,  and  to  pay 
or  secure  the  proceeds  of  the  sales.  It  is  upon  the 
sale  and  disposal  that  the  Obligor  is  to  account, 
not  on  the  deposit  of  the  sugars.  That  part  of  the 
bond  by  which  Grant  is  bound  to  balance  his  ac-' 
counts  of  the  sales  of  sugars  within  a  month  after 
the  ^^h  of  July  in  every  year,  for  the  year  pre- 
ceding, explains  the  general  nature  of  the  obliga- 
tion which  he  had  entered  into  ;  and  it  shews,  in 
my  view  of  it,  that  the  bond  is  sufficiently  com- 
prehensive to  cover  the  sugars  which  had  been  al- 
ready delivered  ;  and  if  he  had,  after  the  execution 
of  the  bond,  money  in  his  hands  arising  from  the 
sale  of  sugars  delivered  to  him,  although  previously 
to  the  execution  of  the  bond,  still  he  would  be 
clearly  accountable  to  the  Crown  for  the  produce 
of  such  sales  on  the  footing  of  this  bond. 

We 
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i«8S.  W«  are  ttuer^f^M-e  df  opitnioQ^  -that  the  4^erdict 

.TfaeiKiiic    ^^^ch  has  ibeefi  foimd  for  itbe  Crown  ougUt  iK>t  tp 
.disturbfid. 

Garrow,  Baron. — I  have  ithe  authoffkgr  of  flijr 
iorrf  CAie/*  Baron  to  say,  that  he  concurs  in  the 
.j.udgment  ^wbich  doias  been  ^ust  delivered ;  and  I 
am  myaalf  of  tbe  saaie  opinion. 

Ju^gmeDt  for  the  Oroiwo. 


1823. 


Tuesday,  _.  _  _ 

Ifth  Febmary.  LiLOTD  V.  NeEDHAM. 


oiuhe  WW  for  The  Plaintiff  ibroiight  (this  Aouon  on  tbe  .aee 
f«£f7!?^«!ll'  against  (the  J3le£endaat, /to  recover  ifrom  him  a  co» 

jury,  id  conse-  ^^ 

nrn^enL^^  peosation  in.  damages  for  the  injury  complained  of 
careless,  and    jp  t^e  declaration,  which  stated,  that  the  De^ 

improper  dnv-  ' 

ingof  the  horse  fendant  was  ipossessed  of  a  certain  gig  and  a  cer- 

and  chaise  of  ^  ^  ® 

the  Defendant  ^taiu  fhoFsc  then  and  there  drawing  the  same,  which 

against  the  t? 

piainuff,  held  said  gtg  and  horse  were  then  and  there  under  the 

to  have  been 

proper  in  -carc,  management,  and  dii^ection  ^of  the^d  De- 
thong'h  the  evi.  Pendant  (who  was  then  and  there  driving  the  same; 
that  the  act  ;  nevertheless  the  Defendant  then  and  thjece  w  cofi- 
Tn^  the  filjtiry  .fe^^^,  negUgenUjf^ , and  improperly  ^Avove.^  managed, 

iH^hich  resnitcd 

immediate,     .and  directed  ilie  said  g^  and  horse^  and  that  the 
Boron, diss^n.. same  ^  andiihrough  tfie  carfikssness,  tkegU^wx^ 
^  ^'  andimprofer xondufit  of  the  aaid  Defenduvt  io  that 

iiehalf,  thesi  and  these  xan  :Cagainst]  and  sttnck 
mihgneatforccond^okmns  upon,  over^wtd  against 
the  aaid  Plaintiff,  who  thereby  was  gready  oat  and 
bruised,  wounded  and  hurt,  and  became^ck^aore, 

lame. 


V. 
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^ame,  diseased  and  disordered,  and  «o  continued  ^3. 
for  a  long  time,  to  wit^  -fccj  and  by  means  «f  the  ^^^^ 
premises  she  the  said  Plaintiff  not  only  suffered 
and  underwent  great  pain  and  anguish,  but  had 
been  forced  and  obliged  to  incur  and  had  neces- 
sarily incurred  great  expence  for  surgical  and  me- 
dical advice,  &c.  amounting  &c.  to  200/.  and  that 
the  said  Plaintiff  was  rendered  \(4iolly  incapable 
of  earning  her  future  subsistence,  to  her  damage 
of  1000/. 

The  Defendant  pleaded  the  general  issue. 

The  cause  was  tried  at  the  sittings  for  Middle-- 
sex  in  last  Michaelmas  Term,  before  the  Lord 
-Cldtf  Baron.  The  Jury  found  a  verdict  for  the 
'Plaintiff,  damages  250/. 

On  the  trial  the  Defendant's  counsel  objected 
4>n  the  evidence  given  in  support  of  the  Plaintiff's 
-case,  that  the  form  of  action  had  been  mistaken, 
insisting  that  the  remedy  for  the  species  of  injury 
-proved  by  the  -witnesses  was  by  action  of  trespass 
and  not  by  special  action  on  the  case,  and  that  the 
former  being  the  proper  and  only  mode  df  pro- 
ceeding, the  latter  could  not  be  maintained,  and 
the  Plaintiff  ought  therefore  to-be  nonsuited. 

The  Lord  Chief  Baron  took  b  note  of  ihe  ob- 
jection, but  permitted  the  trial  to  proceed,  reserv- 
fing  to  the  Defendant  liberty  to  move  to  set  aside 
ithe  verdict  if  it  should  be  found  against  him,  and 
tthat  a  noinuit  might  be  entered. 

Adolphus 
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1839.  Adolphus  having  on  the  last  day  of  the  Term  oU 

j^„      tained  a  rule  to  shew  cause, 


fUmnmMMm 


The  Lord  Chirf  Baron  now  read  his  report  of 
the  evidence.  His  Lordship  stated  that  the  ques* 
tion  was  merely  whether  upon  the  evidence  on 
which  the  verdict  was  founded  the  action  was  in 
form  sustainable ;  and  whether  the  Pl^ntiff  might 
under  the  circumstances  declare  in  case,  or 
whether  he  must  declare  in  trespass.  His  Lord- 
ship then  stated  with  much  minuteness,  as  much 
of  the  evidence  as  was  considered  necessary  for 
determining  the  question  of  pleading  raised  by 
the  objection. 

The  first  witness  called  stated  that  he  saw  theDe* 
fendant  on  the  day  laid  in  the  declaration,  and  so 
observed  him  as  to  be  able  to  speak  to  his  identity, 
driving  bis  gig  in  a  furious  and  violent  manner  on 
the  wrong  side  of  the  road, — that  the  belly-band 
of  the  harness  was  loosened  and  hanging  down — 
that  he  was  alarmed  for  the  Defendant's  safety 
from  the  danger  which  he  apprehended — that  the 
witness  (who  was  also  driving  a  gig  and  following 
the  Defendant)  put  his  horse  into  a  gallop  in  order 
to  overtake  him,  to  apprize  him  of  his  danger  and 
prevent  mischief — that  after  some  time  he  with 
difficulty  came  up  with  him,  and  he  then  prevailed 
on  him  to  stop  and  endeavour  to  adjust  his  har- 
ness— that  when  the  Defendant  got  out  for  that 
purpose  the  witness  was  struck  with  the  careless 
and  extraordinary  manner  in  which  he  conducted 
himself,  as  by  throwing  the  reins  carelessly  on  the 

horse, 


V. 

Nbkduam, 
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horse,  and  in  other  respects*;  and  he  stated,  that  ^823. 
the  Defendant  was  not  capable  of  stooping  or  of  lloyd 
buckh'ng  the  belly-band,  and  that  on  witness's  re- 
quest a  foot-passenger  did  it  for  him.  [The  effect 
of  this  witness's  general  testimony  was  to  shew 
that  the  Defendant  was  intoxicated.^  The  De- 
fendant resumed  his  seat  and  drove  on,  the  wit- 
ness following,  but  the  defendant  drove  now  so 
violently  that  the  witness  lost  sight  of  him  in  a 
bend  of  the  New  Road,  after  he  had  passed  the 
turnpike  opposite  to  Baker  Street;  the  witness 
on  coming  up  with  the  Defendant  again  found 
him  out  of  his  gig  with  a  crowd  round  him.  [His 
Lordship  here  stated  shortly,  that  the  result  was 
that  the  Defendant's  gig,  still  on  the  wrong  side 
of  the  road,  had  run  against  the  Plaintiff  and  her 
husband  who  were  then  crossing  the  road,  and 
striking  them  both  down  had  passed  over  the  man, 
and  the  Defendant  himself  was  thrown  out ;  the 
consequence  was  that  the  man  was  killed  and  the 
woman  very  severely  hurt.  The  Defendant  was 
afterwards  arraigned  at  the  Old  Bailey  on  the 
Coroner's  Inquest  on  a  charge  of  manslaughter,  of 
which  he  was  acquitted.  Upon  that  trial,  how- 
ever, the  witness  whose  testimony  is  now  reported 
did  not  appear  to  give  evidence]  His  Lordship 
then  proceeded  to  read  the  evidence  of  several 
other  witnesses,  all  of  whom  concurred  in  stating 
that  the  Defendant  had  been  driving  a  very  spirited 
horse  with  great  speed,  sometimes  on  one  side  of 
the  road  and  sometimes  on  the  other — that  he 
flogged  him  violently,  and  that  the  belly-band 
again  got  loose — that  the  chain  was  much  tossed 
VOL.  XI.  T  T  about 
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1839.      about  by  the  effect  of  the  horse's  speed  and  the 
condition  of  the  harness. 

Some  of  the  witnesses,  who  were  on  horseback, 
stated  they  could  not  overtake  the  defendant  with- 
out galloping.  Others  of  the  persons  called  who  saw 
the  Defendant  when  near  the  spot  where  the  un- 
fortunate accident  happened,  which  was  opposite 
to  the  gate  of  the  Regenfs  Park^  stated  that  he 
was  then  pulling  very  hard  at  the  reins,  and  appa- 
rently endeavouring  to  check  the  horse,  leaning 
back  in  the  gig  with  his  feet  against  the  dashing 
iron,  apparently  in  great  danger :  and  it  was 
proved  that  the  Defendant  called  out  in  the  way 
of  warning  to  some  persons  in  the  road.  Some  of 
these  witnesses  stated  that  the  Defendant  was  in- 
toxicated, as  it  appeared  to  them. 

The  general  result  of  all  the  evidence  was  (and 
it  was  so  admitted  on  either  side  in  the  argument 
which  was  founded  on  this  state  of  facts)  that  the 
Defendant  had  been,  for  five  or  six  hundred  yards 
previous  to  the  accident,  urging  his  horse  to  a 
very  dangerous  speed,  which  he  was  endeavouring 
in  vain  to  restrain  when  the  misfortune  occurred. 

Jervis  and  Lawes  now  shewed  cause  in  support  • 
of  the  verdict.  They  urged  that  the  Plaintiff  bad 
adopted  a  proper  form  of  action  by  declaring  in 
case,  and  that  the  evidence  supported  the  decla^ 
ration.  They  urged  that,  if  this  was  a  case  where 
the  objection  taken  should  be  allowed  to  prevail, 
it  must  be  because  it  was  strictly  necessary  that 

the 
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the  action  must  be  trespass^  and  could  not  be  l^S; 
maintained  as  an  action  on  the  case.  They  sub-  \2oyd 
mitted  that  the  cases  on  this  point,  which  were 
certainly  in  some  respects  contradictory,  esta- 
blished generally  that  under  such  circumstances: 
as  furnished  the  ground  of  the  present  action,  tJie 
party  injured  might  bi-ing  an  action  of  trespass^ 
but  that  he  might  notwithstanding  wave  the  tres* 
pass,  and  have  recourse  to  an  action  on  the  case. 
On  the  present  occasion  they  insisted  the  action 
was  grounded  on  the  very  great  negligence  that 
had  been  proved ;  and  however  violent  the  con- 
duct of  the  Defendant  in  the  first  instance  might 
have  been  before  the  accident  happened,  yet  that 
as  his  desire  and  the  efibrts  made  to  restrain  and 
check  the  speed  and  spirit  of  the  animal  were  ap^ 
parent  for  some  distance  before  the  accident  oc- 
curred, although  originally  and  for  some  time 
previously  he  ilriight  have  excited  it,  the  general 
careless  conduct  of  the  Defendant,  the  want  of 
the  power  of  control  over  the  horse,  and  the  ab- 
sence of  will  to  cause  mischief,  (the  force  proved 
being  employed  to  prevent  not  to  create  injury,) 
all  being  considered  together,  with  the  fact  of  his 
having  been  acquitted  of  manslaughter  at  tlie  Old 
Bailey,  had  made  it  at  least  adviseable,  if  not  ne- 
cessary, that  the  Plain  tiff  should  shape  his  declara- 
tion in  case  rather  than  that  he  should  declare  in 
trespass  vi  et  annis. 

The  first  case  in  point  of  time  which  had  oc- 
curred on  this  point,  wherein  the  distinction  ap- 
pears to  have  been  first  taken  between  trespass 
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1833.       and  case,  establishing  a  criterion  for  judging  in 
^T^^^^""**^     what  circumstances  the  one  or  the  other  form  of 

Lloyd 

^•^^^  action  was  proper  or  not,  they  observed  was  Day 
V.  Edwards  (a)  J  and  that  was  a  case  supposed  to 
favour  the  objection  taken  to  this  declaration; 
but  that  case,  they  submitted,  was  distinguishable 
from  this,  because  the  declaration,  though  in  case, 
alleged  on  the  face  of  it  what  would  necessarily 
amount  to  a  mere  trespass.  It  charged  that  the  De- 
fendant furiously  drove  his  own  cart,  and  struck 
the  Plaintiff's  with  force  and  violence,  and  there- 
fore it  was  that  on  the  demurrer  in  that  case  judg- 
ment was  given  for  the  Plaintiff  on  the  ground 
that  the  action  ought  to  have  been  trespass  vi  et 
armiSy  and  not  trespass  on  the  case ;  but  in  this 
declaration  judgment  was  given  for  the  Defendant, 
there  was  no  such  word  to  be  found  as  furiously. 

The  next  case,  on  the  authority  of  which  (it 
was  anticipated)  the  Defendant  would  attempt  to 
support  his  propositions,  where  it  was  held  that 
trespass  and  not  case  was  the  proper  form  of  action 
to  support  the  rule,  was  Leame  v.  Bray  (6).  That 
case  also,  they  submitted,  was  distinguishable  from 
the  present,  because  there  also  the  declaration 
charged  that  the  Defendant  with  Jbrce  and  arms 
occasioned  the  injury  by  driving  with  ^rce  and 
violence;  but  in  this  declaration  neither  force  nor 
violence  was  alleged  to  have  been  used  on  the 
part  of  the  Defendant,  and  are  only  stated  in  aver- 
ring the  consequences.     They  also  submitted  that 

(a)  5  Term  Rep.  648.  (6)  S  East's  Re  p.  593. 
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the  authority  of  that  case  had  been  shaken  by  1823. 
later  decisions,  wherein  disapprobation  of  the  law  {^oym 
of  that  determination  had  been  expressed  by  the 
Courts,  and  it  had  been  said  to  be  a  decision  that 
ought  to  be  reconsidered.  In  Rogers  v.  Imbk'^ 
ton  (a),  a  case  wherein  it  was  held  on  demurrer 
that  a  declaration  charging  the  Defendant  with 
driving  his  cart  against  the  Plaintiff's  horse  with 
force  and  violence,  through  the  mere  negligence, 
inattention,  and  want  of  proper  care  of  the  De- 
fendant, was  good  as  a  declaration  in  case,  and 
that  it  need  not  have  been  trespass,  Sir  James 
Mansfield  says  it  is  not  to  be  considered  that  the 
case  of  Leame  v.  Bray  is  overturned  by  the  pre- 
sent. At  the  same  time  I  may  say  thus  much, 
that  upon  a  proper  case  it  may  be  fit  that  the  de- 
cision of  the  Court  of  King's  Bench  in  Leame  v. 
Bray  should  be  reconsidered. 

So  in  Huggett  v.  Montgomery (1))^  also,  where, 
although  the  Court  decided  that  an  injury  done  to 
the  Plaintiff's  ship  by  the  Defendant  driving  the 
vessel  which  he  commanded  against  her,  whereby 
he  sunk  her,  was  not  the  subject-matter  of  tres- 
pass, and  that  the  Plaintiff  ought  to  have  brought 
an  action  on  the  case,  the  pilot  having  given  the 
order  whilst  the  Defendant  was  on  board;  yet  they 
intimated  some  doubts  as  to  the  authority  of  the 
case  of  Leame  v.  Bray.     In  the  case  of  Leame 

(a)  2  New  Rep.  117. — The  declaration  in  that  case  was  stated 
to  have  been  intended  to  be  adapted  to  either  form  of  action. 
{b)  2  New  Rep.  446. 

V.  Brayy 
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1823.  V.  Bray^  besides,  they  urged  that  the  objection  was 
not  that  trespass  vi  et  arms  ought  to  have  been 
brought,  and  not  an  action  on  the  case;  but  that  it 
should  have  been  an  action  on  the  case,  and  not 
trespass  vi  et  armis.  That  decision,  therefore,  they 
insisted,  could  have  no  application  to  a  state  of  cir- 
cumstances where  it  was  contended  that  the  action 
should  have  been  trespass  and  not  case ;  because 
case  may  be  maintained  where  trespass  cannot;  but 
the  converse  of  that  proposition  is  not  correct,  for 
where  trespass  vi  et  armis  may  be  supported,  the 
action  on  the  case  may  in  most  instances  be  sus- 
tained, waving  the  trespass.  They  also  cited  the 
authorities  of  Morley  v.  Gaisford  (a),  Brucker  v. 
Fromont  (i).  Ogle  v.  Barnes  (c),  and  Hall  v. 
Pickard(d)\ — distinguishing  that  of  Savignac  v. 
Roome  (e). 

Adolpkus^in  support  of  the  rule,  relied  upon  the 
authority  of  the  cases  of  Day  v.  Edwards j  and  par- 
ticularly that  of  Leame  v.  Bray^  distinguishing  this 
from  the  cases  which  had  been  cited  in  support  (sS 
the  argument  in  opposition  to  the  present  rule,  in 
-that  the  injuries  in  those  were  for  the  raost  part 
consequential  and  not  immediate,  eitlier  in  respect 
of  the  force  and  violence  which  had  produced  the 
mischief,  or  of  the  means  by  which,  and  of  the 
persons  by  or  against  whom  the  injury  had  been 
committed. 

(a)  3  H.  Bl.  442.  {b)  6  Term  Rep.  659. 

(c)  8  Term  Rep.  188.        {d)  3  Campb.  N.  P.  C.  187. 


(0  6  Term  Rep.  125. 
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In  the  present  instance,  it  was  urged,  the  injury  ^  1888. 
done  affecting  the  person  of  the  Plaintifis  imme- 
diately, and  not  the  property  of  the  party,  the 
question  which  must  determine  this  case  would  be 
merely  whether  the  result  which  was  the  cause  of 
this  action  was  the  immediate  consequence  of  force 
originally  applied  by  the  Defendant  or  not ;  and 
if  that  were  so,  the  action  must  necessarily  be  tres- 
pass, and  cannot  be  case.  That,  it  was  urged,  had 
been  determined  to  be  the  true  and  only  diatinc-  . 
lion  in  all  the  cases. — Savignac  v.  Roome  (a), 
McManus  v.  Crickett  ( Z>),  Cwell  v.  Laming  (c). 
Hopper  and  Wife  v.  Reeve  (d). 

In  this  case,  he  urged,  the  evidence  proved 
throughout  the  wilful  and  wanton  force,  and  fury, 
and  violence  of  the  Defendant :  the  cause  of  the 
injury  was  excessive  violence,  and  the  effect  of  that 
violencewas  immediate,  sudden,  and  direct.  There 
was  nothing  of  carelessness  or  negligence  in  evi- 
dence, except  in  as  far  as  the  Defendant  was  proved 
to  have  been  in  his  fury  careless  of  the  lives  of 
passengers  and  even  of  his  own;  but  it  was  not  the 
carelessness  of  mere  inattention.  There  was  no  want 
of  skill  or  judgment  in  driving  proved  on  the  part 
of  the  Defendant,  nor  was  his  conduct  attributable 
to  ignorance.  It  amounted  to  an  actual  breach  of 
the  peace,  if  indeed  the  degree  of  violence  could 
make  any  difference,  which  it  does  not,  further  thaa 
to  shew  more  clearly  that  the  act  was  xA  et  armis. 

(a)  6  Term  Rep,  125<  {b)  1  EaH's  Rq>;  106. 

{€)  1  Cavpb^  N.  P.  C.  497.  {d)  7  Taunt  69& 
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1823.  Upon  the  broad  principle  of  distinction,  there* 

Lloyd  ^o^^t  that  the  injury  complained  of  was  the  imme-' 
diate  consequence  of  the  Defendant's  forcible  act, 
it  was  insisted,  that  the  present  action  had  been 
misconceived,  and  the  verdict  could  not  be  sup- 
ported. 

Cur.  ado.  vuU. 

Tlie  Court  this  day  gave  judgment. 

The  Lord  Chief  Baron  was  absent  from  indispo- 
sition. 

Garrow,  Baron.  I  have  the  satisfaction  of  being 
able  to  say,  in  the  absence  of  my  Lord  Clue/Baron^ 
that  he  concurs  with  me  in  the  opinion  which  I 
am  about  to  deliver  in  this  case,  although  I  regret 
that  we  have  not  also  the  concurrence  of  my  learn- 
ed Brother  who  is  present. 

[His  Lordship  stated  the  declaration,  and  the 
circumstances  in  evidence.]] 

No  question  has  been  made  of  the  propriety  of 
this  verdict  on  the  ground  of  the  amount  of  da- 
mages. The  simple  point  is,  whether  the  action 
which  is  case  in  form,  should  not  have  been  (and 
that  necessarily)  trespass  ?  The  matter  has  been 
very  ably  argued  on  both  sides,  and  on  all  the  cases 
at  all  bearing  on  the  point  which  have  been  brought 
before  us.  The  difficulties  have  arisen  from  there 
being  some  discrepsmcy  in  many  of  those.     Ijshall 

not 
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not  now  risk  an  examination  of  the  principles  upon       I^^- 
which  they  have  been  determined.     It  will  besuf«      lloyd 
ficient  to  say,  that  it  is  the  opinion  of  my  Lord    nb£dham. 
Chitf  Baron  and  myself,  after  the  best  considera- 
tion that  we  have  been  able  to  give  to  the  ques- 
tion, that  in  this  case,  under  all  the  circumstances^ 
the  present  action  is  well  maintainable  in  case  ;-— 
consequently  this  rule  must  be  discharged. 

Graham,  Baron, — ^Under  all  the  circumstances 
of  this  case,  I  do  not  regret  that  my  opinion  will  be 
of  no  avail,  and  that  it  will  have  no  effect  upon  the 
verdict  which  has  been  obtained  in  this  action.  A 
reluctance,  however,  to  give  up  what  I  have  al- 
ways considered  to  be  established  principles  of 
pleading,  compels  me  to  dissent  from  the  rest  of 
the  Court  on  this  point.  I  well  remember,  that  in 
the  time  of  Lord  Kent/on  the  well  known  distinc* 
tion  in  all  these  cases  was  where  the  injury  com- 
plained of  was  direct  and  immediate,  and  where  it 
was  merely  consequential.  That  was  settled,  and 
is  well  illustrated  by  a  very  old  case  where  a  log  of 
wood  having  been  thrown,  it  was  held  that  it  was 
a  trespass  against  the  party  struck  by  the  throwing 
of  the  log,  and  that  trespass  in  that  case  would  be 
the  proper  form  of  action :  but  that  in  the  case  of 
a  subsequent  injury  to  another  person  sustained  by 
an  accident  arising  from  the  log  remaining  in  the 
road,  it  was  no  longer  trespass,  and  his  remedy 
would  be  by.  action  on  the  case,  and  that  because 
in  the  second  instance  the  injury  was  merely  con- 
sequential. The  facts  of  every  case  of  this  sort 
are  the  best  guide  fox  determining  the  question  a£ 

pleading. 
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1823.  pleading.  It  is  admitted  that  trespass  would  lie  in 
^^^^  this  case,  and  if  the  mode  of  redress,  and  the  fomi 
of  action  be  matter  of  option,  it  appears  to  me  that 
there  is  an  end  of  all  distinction  in  such  cases,  and 
that  to  insist  on  it  would  be  futile  and  nugatory. 
It  has  been  said  that  these  nice  distinctions  of  the 
old  cases  ought  not  to  be  preserved ;  yet  the  earlier 
books  are  full  of  them,— 4ind  I,  for  one,  cannot  eoo- 
sent  to  give  them  up,  because  I  am  fully  convinced 
of  their  utility.  It  is  also  said  that  the  trespass 
maybe  waved  ^  but  if  you  wave  the  trespass  in  aucb 
cases,  in  my  opinion  you  wave  every  thing  which 
entitles  you  to  seek  redress  in  a  court  of  law^  and 
there  is  no  longer  any  foundation  for  your  action. 

Now  let  us  look  at  the  circumstances  of  this  case 
[[His  Lordship  stated  the  material  facts.]}  A  case 
of  more  direct  and  immediate  injury,  and  of  force 
and  violence  than  this  I  confess  I  am  at  a  loss  to 
conceive.  It  is  not  only  a  case  of  gross  and  violent 
private  injury,  but  a  positive  misdemeanour.  This 
is  nothing  Uke  the  case  of  an  obstruction  by  setting 
up  a  post  or  rail  in  the  road,  in  consequence  of 
which  some  person  meets  with  an  accident  from 
which  he  receives  a  hurt.  That  I  say  would  have 
been  good  ground  for  an  action  on  the  case,  and 
that  action  must  have  been  framed  in  caae.  But 
here  the  Defendant  is  driving  furiously  along 
the  public  road  like  a  madman,  to  the  imminent 
danger  of  every  one  passing ;  and  it  is  in  proof 
that  he  was  quite  drunk  at  the  time.  The  only 
circumstance  in  his  &your  is,  that  he  puUed  up  his 

horse  as  soon  as  the  accident  happened*    Ha  had 

however 
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however  given  the  impetus  and  momentum  to  the 
horse  and  carriage,  which  was  the  immediate  cause 
of  a  direct  injury,  nothing  less  than  the  killing  a 
man  and  knocking  down  the  woman.  Now  what 
was  the  intermediate  act  in  this  case  ?  It  appears 
to  me  that  nothing  could  be  more  direct  and  im- 
mediate. The  difficulty  of  drawing  any  better  line 
in  these  cases,  and  the  danger  of  destroying  so 
useful  a  distinction  as  that  which  has  been  so  well 
established,  and  has  ever  been  recognized, — ^giving 
a  choice  of  remedies  where  the  law  has  assigned 
different  forms  of  action  to  the  different  causes  of 
complaint,— will  not  allow  me  to  concur  with  the 
rest  of  the  Court  in  the  view  which  has  been  taken 
of  the  point  raised  by  this  rule. 

Rule  discharged. 
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12th  February, 

X  HE  Plaintiff  in  this  cause,  which  was  an  action  it  is  not  ncce». 

sary  to  give 
evidence  to 

prove  the  truth  of  avermeots,  in  a  declaration  in  an  action  for  Ubel,  according  with 

Atetements  in  the  pablication. 

Ja  ftD  action  for  a  libel  on  the  Plaintiff,  who  alleged  in  his  declaration  that  he  htld  an 
oMee  oftnut  and  confidence^  to  wk,  the  office  <if  overseer  of  a  common  fieldy  and  that  the  De- 
ieodant  conpoied,  ^c.  of  and  concerning  the  Plaintifi,  und  of  oMd  concerning  his  conduct 
in  his  Maid  office  ofy  tfc.  a  libel,  part  of  which  was  that  the  committee  (for  managing  the 
cooceroi  of  the  said  field)  think  proper  to  satisfy  the  inhabitants,  &c.  respecting  the  dif- 
^rent  charges  laid  against  the  Plaintiff  the  late  overseer,  6cc  for  embezzlement,  or  not 
jghinf  a  froper  account  qf  the  public  property ;  the  Plaintiff  pat  in  the  libel,  and  proved 
pobiication,  dec,  and  that  he  was  overseer.  It  appeared  from  the  testimony  of  his  own 
witnesses  that  he  was  not  intrusted  b^  the  commttti.>e,  as  snch  overseer,  with  the  receipt 
of  money,  or  that  any  particular  conndence  was  necessarily  reposed  in  him  in  virtue  of 
his  employment,  which  appeared  to  be  a  somewhat  humble  one.  It  was  objected  that  he 
sboald  have  proved  that  it  was  an  office  of  trust  and  confidence  as  alleged,  and  that 
Hberefore  the  action  could  not  be  supported :  Held,  that  as  the  libel  in  its  terms  tm- 
paried  that  it  was  an  office  of  trust  and  confidence,  and  charged  a  fraudulent  abuse  of  it, 
tt  was  therefore  not  necessary  to  give  any  proof  of  it  in  sopport  of  the  allegation  in  the 
declaration. 

A  nonsnit,  which  had  been  directed  on  the  ground  of  that  averment  requiring  proof, 
«et  aside,  and  a  new  trial  granted. 

Evidence  given,  tending  to  shew  that  the  situation  was  not  one  of  trust  and  con- 
' if  doft  not  fumiah  groond  for  directiog  a  noosuit. 

for 
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1833.       for  a  libel,  tried  before  Mr.  Baron  GarroWf  at  the 
^][^J(]^     assizes  at  Staffbrd^  was  Donsiiited  by  the  learned 
^'  iudpce,  on  the  OTound  that  the  office  held  by  the 

Plaintiff,  and  in  respect  of  his  conduct,  in  which 
the  declaration  statied  that  the  Defendant  had 
published  the  libel  complained  of,  was  not  shewn 
to  be  one  of  trust  and  confidence,  as  it  was  allied 
to  be  in  the  declaration;  but  was  proved  not  to  be 
so,  and  therefore  the  action  could  not  be  main- 
tained for  want  of  evidence  of  a  material  alle- 
gation. 

The  first  count  of  the  declaration  after  the 
usual  introductory  averment,  by  way  of  induce- 
ment of  the  Plaintiff's  theretofore  good  repute, 
&c.  stated,  that  before,  &c.  the  Plaintiff  had  been 
duly  appointed  to  fill  and  hold,  and  had  filled  and 
held  a  certain  qffice  and  place  of  trust  and  coinfi^ 
dence^  to  wit,  tfie  qffice  qf  overseer  of  a  certain  com-^ 
monjieldy  situate,  &c.,  and  then  (stating  that  he 
had  always  conducted  himself  properly  thereio) 
charged  and  set  forth  the  libel.  It  alleged  that 
the  Defendant  composed,  printed  and  published 
it,  and  caused,  &c.  of  and  concerning  the  said 
Plaintiff,  and  qf  and  concerning  his  conduct  in  Us 
said  qffice  qf  overseer  as  aforesaid.  The  libel,  as 
afterwards  set  out,  appeared  to  be  a  printed  hand- 
bill, signed  by  the  Defendant,  and  addressed  to 
the  inhabitants  of  Stafford^  and  it  stated  (with  Mf- 
endoes)  that  at  an  adjourned  meeting  of  the 
committee  of  the  common  field,  it  was  ordered 
that  the  committee  think  proper  to  satisfy  the  in- 
habitants of  the  town  respecting  the  different 

charges 
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barges  laid  against  (the  Plaintiff)  the  late  over-       lB2d. 
ter  of  the  common  field  for  embezzlement,  or  not     baonaix 
iving  a  proper  account  of  the  public  property,  xjhdbrwood 
t  then  enumerated  various  specific  instances  of 
16  Plaintiff  having  received  money  from  several 
ersons  in  respect  pf  the  field,  for  which  he  had 
ot  accounted,  and  concluded  by  observing  that 
the  public  will  now  consider  how  far  the  late 
verseer  of  the  common  was  a  proper  person  for 
[le  situation/'    There  were  five  other  counts  in 
iie  declaration,  all  stating  the  libel  to  be  of  and 
oncerning  the  Plaintiff's  conduct  as  such  over- 

The  defendant  pleaded  the  general  issue  and 
ither  pleas,  by  way  of  justification,  alleging  the 
icts  as  set  out  in  the  declaration  in  the  terms  qf 
he  libel.     The  Plaintiff  took  issue  on  the  pleas. 

Jervis  had  obtained  a  rule  to  shew  cause  why 
he  nonsuit  should  not  be  set  aside,  and  a  new 
rial  granted  on  the  following  grounds :  1st,  be- 
muse it  was  not  necessary,  in  this  case,  to  support 
ly  positive  proof  the  allegation  in  the  declaration, 
hat  the  office  was  an  office  of  trust  and  confi- 
lence,  it  being  mere  matter  of  inducement :  and 
he  libel  itself  so  stating  it,  had  rendered  that 
>roof  unnecessary,  on  the  authority  of  the  case  of 
Serryman  v.  Wise  (a) ;  and  2dly,  that  if  other 
>roof  were  necessary,  the  allegation  had,  in  point 

(a)  4  T.  R.  366. 

of 
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1929.       of  fact,  been  substantially  proved  at  the  trial, 

^][^)J]^    by  the  evidence  of  the  witnesses  called  in  support 

UhdbrWood.  ^*^^  Plaintiflr*a  case,  who  stated  that  the  Piaia- 

tiff  acted  in  the  character  which  he  had  in  his  de- 
claration described  himself  as  holding. 

Garrow,  Baroriy  now  read  his  report  of  the 
evidence  given  at  the  trial,   from  which   it  ap* 
peared  to  have  been  proved  diat  the  duty  of 
the  Plaintiff  as  overseer  of  the  common  field  was 
merdy  to  look  after  the  cattle  there,  and  that  it 
was  720  part  qf  his  business,  ds  such  overseer,  to  re* 
ceive  the  money  paid  in  consideration  of  the  feed^ 
ing,  &c.  of  the  cattle  depastured  thereon,  but  that, 
on  the  contrary,  it  ought  to  have  been  received 
by  another  person  (one  of  the  witnesses),  who  was 
called  the  treasurer*    He,  however,  sometimes  re^ 
quested  the  Plaintiff  to  receive  it  for  bim,  becaust 
it  was  more  convenient,  as  he  lived  on  the  com- 
mon ;  but  he  did  not  receive  it  on  any  occasion  in 
his  capacity  of  overseer,  and  the  Plaintiff  was  not 
accountable  to  any  other  person  for  what  he  so 
received.   His  Lordship  therefore  reported  himself 
to  have  ruled  that  the  averment  waa  not  sufficiently 
proved  to  sustain  the  allegation,  and  that  that  was 
the  ground  of  the  nonsuit  which  he  had  directed. 

Taunton,  Campbeli,  and  Russell  shewed  causa 
They  insisted  that  the  introductory,  allegation  in 
the  declaration  was  in  all  cases  of  this  descriptioi 
of  the  essence  of  the  charge,  and  material  to  be 
proved ;  for  by  the  proof  of  that  it  is  that  both  the 

Plaintiff's 
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FlaintiflT's  right  to  damages  and  the  measure  of      1823. 
the  amount  can  alone  be  ascertained.     Sb  for,    ^^^Xjlll 
however,  from  its  being  proved  in  this  case  by  the  u^jj^r^^ood. 
evidence,  that  the  place  or  ofBcb  respecting  the 
FfaintiflTs  conduct  in  which  the  libel  is  charged 
to  have  been  published  was  one  of  trust  or  con- 
fidence, it  is  in  fact  negatived  distinctly  by  the 
Plaintiff's  own  witnesses.     It  need  not  certainly 
(they  admitted)  have  been  stated  in  the  declara- 
tion that  this  was  a  place  of  trust  and  confidence, 
at  least,  in  order  to  found  the  action,  for  if  it  had 
been  stated  as  the  fact  really  was,  the  Plaintiff 
might  still  have  recovered.      The  object  of  so 
setting  it  forth  therefore,  they  urged,  could  only  be 
to  enhance  the  damages  by  misleading  the  jury, 
and  if  in  so  doing  the  Plaintiff  had  overstated  it, 
be  must  submit  to  the  consequence  of  his  own 
wilful  misrepresentation.     In  Bell  and  others  v. 
Janson  (a),  it  was  determined  that  as  an  unneces- 
sary averment  might  be  material,  if  a  Plaintiff 
take  upon  himself  to  allege  that  he  is  of  a  particu- 
lar description  of  persons,  he  is  limited  to  that 
particular  description  of  himself,  and  is  conse- 
quently bound  to  prove  it  correct.  They  submitted 
that  the  rule  was,  that  if  the  libel,  which  is  the  sub- 
ject-matter of  the  action,  furnish  an  admission  of 
the  fact  on  which  the  Plaintifi^s  right  to  sue  for  an 
injury  offered  him  in  a  particular  character  is  found- 
ed, it  is  only  primd  facie  evidence,  as  was  held  in 
Smitii  v.  Taylor  (b).     Here  the  particular  charac- 
ter in  which  the  Plaintiff  states  himself  to  have 

(a)  1  Maulc  and  Sdw.  201.  {b)  1  New  Rep.  208. 

been. 


V. 

Umdsrwood. 
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1833.  been,  and  in  respect  of  which  the  injury  com- 
baonall  plained  of  by  the  libel  affects  his  interest,  is  a  very 
material  part  of  the  gravamen  of  the  charge,  on 
proof  of  which  his  right  to  damages  mainly  de- 
pends. That  part  of  his  case  is  however  expressly 
denied  and  disproved,  and  no  room  is  left  for  sup- 
plying it  by  presumption.  The  character  in  which 
the  Plaintiff  sues  is  always  made  the  introductoiy 
part  of  the  charge,  and  stated,  as  in  this  case,  by 
way  of  inducement;  and  it  should  be  the  first  evi- 
dence offered  on  the  trial,  because  it  is  most  ma- 
terial to  be  both  alleged  and  proved.  Having  been 
alleged  and  not  proved  in  the  present  case,  they  in- 
sisted therefore  the  Plaintiff  was  properly  nonsuited. 

They  distinguished  this  case  from  that  of 
Berryman  v.  Wise.  In  that  case,  the  question 
was  not  whether  it  was  necessary  for  the  purpose 
of  maintaining  the  action  for  the  Plaintiff  to  prove 
that  he  was  an  attorney,  but  whether,  having  un- 
dertaken to  prove  it,  he  had  adopted  the  right 
mode,  or  whether  it  was  not  necessary  that  he 
should  prove  it  by  his  admission,  or  by  a  copy  of 
the  roll ;  but  whether  it  was  necessary  to  prove  it 
at  all  did  not  come  in  question.  The  report  of 
the  case  is  so  short  that  it  does  not  give  any  pre- 
cise information  of  the  real  point  before  the 
Court,  and  it  is  difficult  to  collect  the  ground  of 
the  decision,  which  is  made  the  more  obscure  by 
the  little  which  Mr.  Justice  Buller  is  represented 
to  have  added  when  the  determination  was  pro* 
nounced.  It  is  clear,  however,  that  in  that  case 
the  averment  was  in  some  sort  proved.     Besides, 

it 


r. 
Undbrwood, 
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it  may  be  competent  to  the  Court  to  take  notice  of  ^^^ 
an  attorney  as  being  a  well-known  officer.  Not  so  bIgnall 
the  overseer  of  a  common  field.  If  in  that  case, 
however,  the  Plaintiff  had  proved  himself  a  con- 
veyancer in  support  of  the  allegation  that  he  was 
an  attorney,  which  would  more  nearly  have  ap- 
proached the  present  case,  he  would  have  failed, 
and  being  a  material  allegation  he  must  have  been 
nonsuited. 

JerviSf  Putter^  and  Pearson  in  support  of  the  rule» 
contended  that  it  was  sufficient  that  the  tenor  of  the 
libel  imported  that  the  Plaintiff  acted  in  the  charac- 
ter in  which  he  stated  himself  to  be  acting,  and  in 
respect  of  which  he  had  sustained  the  injury  com- 
plained of.  It  also  further  imported  that  a  trust  was 
confided  to  him  in  that  character,  which  he  was 
stated  in  the  libel  to  have  abused,  and  that  he 
must  in  consequence  necessarily  have  had  oppor- 
tunities of  committing  the  acts  of  embezzlement 
of  which  he  had  been  therein  said  to  have  been 
guilty.  No  proof  of  any  of  those  circumstances, 
therefore,  was  necessary  to  have  been  furnished 
by  any  sort  of  testimony  being  laid  before  the 
jury  on  the  trial  of  the  action.  That  is  the  prin- 
ciple of  the  case  of  Berrj/man  v.  fVisey  and  the 
received  rule  in  all  cases  of  actions  for  slander. 
In  Smith  v.  Taylor^  that  was  strongly  stated  by 
Ouef  Justice  Mansfield  and  Mr.  Justice  Heath, 
and  not  controverted  by  the  other  judges,  who  dis- 
sented on  certain  points  in  that  case.  There  the 
Plaintiff  being  a  physician  was  the  gist  of  the 
action,  and  the  allegation  was  not  mere  induce- 

VOL.  XI.  u  u  ment. 
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18S3.       ment.    The  vague  words  of  the  slander  also  were 

^[][^J(^     considered,  by  two  of  the  learned  judges,  not  to 

.,      ^-  designate  sufficiently  that  the  Plaintiff  bore  thd 

Underwood.  ^^  •' 

character  of  a  Physiciarij  to  dispense  with  proof 
because  be  was  spoken  of  as  Doctor  Smithy  which 
was  not  thought  sufficiently  definite ;  but  the  veiy 
ground  of  the  difference  of  opinion  on  the  Bench 
in  that  case,  shews  that  if  the  words  had  clearly 
been  spoken  of  him  as  a  physician,  proof  of  his 
degree  would  have  been  unnecessary.  They  ob- 
served that  on  this  record  there  was  also  a  plea  of 
justification,  which  repeats  in  terms  the  aU^gatums 
contained  in  the  libel,  and  that,  they  contended, 
still  further  dispensed  with  proof  of  their  truth* 

It  was  then  urged,  that  in  an  action  for  a  libel 
like  the  present,  supposing  that  this  were  not  a 
place  of  trust  and  confidence,  nor  afibrded  oppor- 
tunity for  embezzlement  and  fraud,  the  Kbel 
would  in  that  case  be  the  more  malicious  and  ag- 
gravated, and  the  injury  the  greater  and  more  ttii* 
merited;  and  as  the  words  were  actionable  in 
themselves,  that  might  be  taken  to  be  a  matter  of 
aggravation  of  the  ofience.  All  the  instances  of 
misconduct  charged  against  the  Defendant,  how* 
ever,  expressly  relate  to  the  office  which  he  is 
stated  to  have  held.  The  charge,  that  he  had 
not  given  a  proper  account  of  the  public  property, 
clearly  imported  that  he  was  confidentially  in- 
trusted, in  his  particular  situation,  with  the  pub- 
lic property,  and  that  he  abused  that  trust ;  and 
that  brought  this  case  precisely  within  the  rule  of 
evidence  in  all  these  cases.— -PAiA^jiip^,  227.    The 

ctse 


HILARY  T£Rlf ,   S   AND   4  GEO.   IV.  629 

CRM  of  Bef^ryman  v.  Wise  was  distinctly  deter-  ^®^* 
mined  on  the  ground  that  the  import  of  the  baonall 
slander  is  tantamount  to  an  admission,  on  the  part  uhdirwood. 
of  the  Defendant,  that  the  import  deducible  from 
it  is  true.  In  actions  for  tort  by  slander,  the  old 
strictness  required  in  proving  even  material  alle- 
gations has  been  long  very  considerably  and  pro- 
perly relaxed.  In  Figgins  v.  Cogswell  (^a)^  the 
Plaintiff  declared,  that  being  a  carpenter  and 
sworn  ajppraiser^  by  reason  of  slander  by  the  De- 
fendant, a  third  person  had  omitted  to  employ 
him  as  an  appraiser  :  having  failed  to  prove  him- 
self an  appraiser,  which  was  held  to  be  material, 
he  was  nonsuited,  but  that  nonsuit  was  set  aside. 
They  cited  also  Hall  v.  Smith  ( b)  to  the  same 
point. 

It  was  submitted  that  it  was  a  fallacy  to  assume 
that  the  terms  "trust  and  confidence"  necessarily 
bore  relation  to  the  receipt  of  money,  or  imported 
that  some  pecuniary  charge  was  committed  to  the 
fidelity  of  the  person  spoken  of,  or  that  he  was 
liable  to  render  any  account  to  others  of  the  pro- 
duce of  his  employment,  for  that  any  situation  or 
duty,  unconnected  with  a  charge  of  money,  might 
be  capable  of  being  abused ;  as  for  instance,  that 
of  committee  of  a  lunatic.  So,  even  of  a  person  in 
the  ordinary  situation  of  a  man  employed  to  lock 
up  a  banking-house  every  night  when  business 
should' be  over,  who  might  be  said  to  have  a  place 
of  trust  and  confidence,  it  would  be  libellous  to  say, 

(a)  3  Maule  and  Se\w.  369.  (b)  1  Maule  and  Selw.  287. 

U  U  2  that. 
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1823.       that,  holding  a  place  of  trust  and  confidence,  he 

b][^^(^     was  guilty  of  embezzlement  of  his  employer's  pro- 

umdeuwoob.   P^rty  •  and  it  would  not  be  necessary  to  shew  in 

such  a  case  that  his  was  a  situation  of  pecuniary 
trust.  Money  might  come  to  the  hands  of  a  per- 
son holding  the  situation  described  in  the  libel, 
and  in  consequence  of  his  holding  that  situation, 
although  it  might  be  no  part  of  his  duty  to  receive 
it.  But  it  is  not  necessary  in  an  action  for  a  tart^ 
that  a  Plaintiff  should  prove  all  the  several  parts 
of  his  allegations.  It  is  sufficient  if  they  be  proved 
in  substance. 

They  insisted,  that  the  mode  and  terms  of  the 
allegation  of  the  particular  character  said  to  be 
sustained  by  the  Plaintiff  in  the  action,  could  not 
have  been  asserted  for  the  purpose  of  misrepre- 
sentation and  enhancing  damages,  or  that,  if  it 
were,  it  might  be  contradicted  by  evidence  nega- 
tiving the  fact  in  diminution  of  the  damages, 
shewing  that  the  Plaintiff's  situation  was  not,  as 
stated  in  the  declaration,  a  place  of  trust  and  con- 
fidence. 

They  therefore  insisted  that  this  nonsuit  could 
not  be  sustained. 

Richards,  Lord  Chitf  Baron^  We  are  of 
opinion  (the  Court  having  conferred  together  for 
some  time)  that  there  ought  to  be  a  new  trial  in 
this  case.  There  can  be  no  doubt  that  it  is 
plainly  to  be  inferred  from  the  general  tenor  of 
the  paper  which  contains  the  libel  on  this  occsf 

sion. 


Umdbrwood. 


Richards,  C.B. 
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won,  that  it  was  the  object  of  the  party  by  whom  1823. 
it  was  put  forth,  to  represent  the  person  who  was  ^^^^^^ 
the  subject  of  it  as  holding  a  situation  of  trust  and 
confidence,  and  that  he  had  abused  it.  We  think 
that  quite  sufficient  to  sustain  the  allegation  in 
the  Plaintiff's  declaration,  and  that  therefore  it 
was  unnecessary  to  require  proof  that  the  nature 
of  the  situation  which  he  held,  or  to  shew  by  evi- 
dence that  it  was  an  office  of  trust  and  confi* 
dance. 

Graham,  Baron.  I  am  of  the  same  opinion. 
I  do  not  see  the  necessity  for  any  proof  of  the  al- 
legation which,  it  is  contended,  ought  to  have  been 
proved  on  the  trial ;  nor  do  I  perceive  that  there 
is  any  such  discrepancy  between  the  allegation 
and  the  evidence  as  has  been  stated.  It  appears 
that  although  the  Plaintiff  was  not  entrusted  with 
money  virtute  officii^  he  was  frequently  so  en- 
trusted occasione  officii.  At  all  events,  the  ground 
stated  by  my  Lord  Chief  Baron  is  quite  sufficient 
to  satisfy  me  that  this  nonsuit  ought  to  be  set 
aside,  to  give  the  Plaintiff  an  opportunity  of  sub- 
mitting the  subject-matter  of  his  action  to  a  jury. 

Wood,  Baron.  I  concur  in  thinking  that  this 
nonsuit  must  be  set  aside.  I  was  myself  of  coun- 
sel in  the  case  of  Berryman  v.  Wise^  and  I  well 
recollect  the  ground  of  the  determination,  and 
can  supply  the  alleged  deficiency  of  the  report.  It 
was  there  distinctly  held  by  the  Court,  that  state- 
ments in  a  libel  rendered  it  unnecessary  to  give 
evidence  of  the  truth  of  averments  in  the  Plaintiff's 

declaration 


iSSf  CA8£S  IN   THE   EXCHEQDBRy 

1823.       declaration  corresponding  with  those  statementa  s 
BAGiTiUx.     ^"^  ^^^^  ^^y  ^^^^  ^^^  effect  of  dispensing  with 

• 

wpod,  B.  If,  as  the  Defendant's  counsel  have  ui^edy  the 
averment  of  the  nature  of  the  situation  was  intro- 
duced into  the  declaration  to  enhance  the  da^ 
mages,  it  maj  also  be  said  that  the  expressions  in 
the  libel,  firom  which  it  is  to  be  inferred  that  the 
abuse  of  the  duties  of  the  situation  held  by  the 
Plaintiff,  was  an  abuse  of  duties  belonging  to  a 
place  of  trust  and  confidence,  were  a  considefable 
aggravation  of  the  slander ;  and  it  would  be  sin- 
gular if  we  were  to  hold  that  evidence  of  the  ag- 
gravated statements  of  a  libel  having  no  foundai- 
tion  in  fact,  may  be  used  in  diminution  of  da^ 
mages. 

I  am  clearly  of  opinion,  on  the  principle  of  the 
case  of  Berryman  v.  Wise^  which  I  think  is 
founded  on  good  sense,  that  this  nonsuit  ought  to 
be  set  aside. 

Garrow,  Baron^  submitted  to  the  opinion  of 
the  rest  of  the  Court,  who  therefore  made  the 

Rule  absdute. 


Richardson 
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1823. 


Richardson  v.  Hodgson. 

12th  February, 

TiNDAL  obtained  a  rule  to  shew  cause  why  ^^^^l^^f^ 
the  bail-bond  assigned  in  this  action  and  the  pro-  tiff  had  pro. 

*  ceeded  oo  an 

ceedinjTS  had  tliereon,  should  not  be  set  aside,  assignmeDt  of 

,  a  bail-bood 

with  costs,  fi)r  irrefrularity,  on  the  following  facts:  taken  after  the 

'  °  •'  °  render  of  the 

Defendant, 

The  Defendant  was  served  with  a  quo  minus^  bail,  w^hom  he" 
returnable  on  the  15thof  Jiine;  and  notice  of  bail  cientiyde- 
being  put  in,  was  served  on  the  21st  of  June.  The  timcw^'ne.^ 
Defendant's  clerk  in  court  delivered  a  bail-piece  f^  furnwhlng" 
to  the  clerk  in  court  for  the  Plaintiff,  on  the  11th  wriVtronf  dur- 
of  July,  with  notice  of  justification  for  the  first  tefvS^sachfur. 
day  of  the  following   Michaelmas  Term.      The  lllfn  w3" 
Plaintiff's  clerk  in  court  having  excepted  to  the  Sn^aitempT** 
bail,  on  the  6th  of  November;  time  was  given  till  midTtSjnstify 
the  1 5th  of  November,  to  furnish  a  fuller  description  i^t^^tide  the 
of  the  bail,  and  the  order  duly  served.  On  the  14th  p«-oceeding8 

'  "^  on  the  assign- 

.of  November  the  Defendant  rendered  in  discharge  JJJ*°i®^^**® 
of  his  bail,  and  was  thereupon  committed,  notice 

■  It  18  not  ne- 

of  which  was  served  on  the  same  day.     After  the  cessary  in  thu 

1  •  /»  1     1    .1    ^urt  to  pro- 

surrender,  process  on  the  assignment  ot  the  bail-  duceanaffidt- 

-      '       .  •  .  1      1     .1  11  1        vitinmpport 

bond  was  issued  against  the  bail,  returnable  on  the  of  snch  an  ap. 

,      ^  _  plication,  that 

S3d  of  January.  it  is  made  bond 

fide  and  on  be- 
half of  the  bail; 

Pfirke  now  shewed  cause,  on  an  affidavit  stating  mL'ui  mf^^ 
that  the  Defendant  having  been  arrested  in  this  in^^suchan'^^ 
action  on   a   writ  returnable  the   15th  of  June,  made.^"^  * 
a  declaration  was  filed  de  bene  esse — that  special  coms  ordered 
bail  was  filed  within  the  time  for  putting  in  bail 
— r^that  (the  bail  not  being  considered  on  inquiry 
aatis&ctory)  the  Plaintiff's  attorney  excepted  to 
them,  which  he  would  not  have   done  if  they 

had 


to  abide  the 
event  ai  coits 
in  the  caase. 
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1823.      had  been  sufficient,  but  would  have  demanded 

BicHARDsoM  ^  P^^*>  ^  ^®  might  have  done,  when  he  would 

HoMsov.    ^*^®  ^®^"  ^^  *^^^  *^  ^^^^  *^^^^  *^®  cause  at 
the  ensuing  assizes  for  Lancaster — ^that  he  had 

not  so  demanded  a  plea,  because  it  would  have 
been  a  waver  of  his  right  to  except  to  the  bail- 
that  the  justification  of  bail  was  ordered  to  stand 
over  till  the  15th  of  November,  that  the  Defend- 
ant might,  in  the  mean  time,  supply  a  fiiller  de- 
scription of  the  bail,  (the  Court  reserving  the 
question  of  costs  till  the  bail  should  justify,) — and 
that  no  better  description  of  the  persons  o6kred 
by  bail  was  ever  given,  nor  was  any  justification 
afterwards  attempted. 

It  was  insisted  that  as  the  object  of  the  present 
rule  was,  that  the  bail-bond  and  the  proceedings 
thereon  should  be  peremptorily  set  aside  for  ure- 
gularity,  with  costs,  it  could  not  be  made  abso- 
lute— that  although  the  bail-bond  had  been  as- 
signed, and  proceedings  taken  on  it  after  the 
render  of  the  Defendant,  it  was  not  competent  to 
the  bail  to  move  to  set  aside  the  proceedings  for 
irregularity,  on  the  mere  ground  of  the  render  of 
the  Defendant  before  the  assignment  of  the  bail- 
bond,  under  the  circumstances  of  this  case.  It 
was  urged,  that  the  render  in  this  instance  was  in- 
sufficient for  the  purpose  of  discharging  the  bail ; 
and  it  had  been  recently  decided  that  an  in- 
sufficient render  would  not  operate  to  prevent  an 
assignment  of  the  bail-bond  being  taken  and  pro- 
ceeded on.    In  Brown  v.  Jennings  (a),  the  Court 

(rt)  2  Bjin.  and  Aid.  768. 

of 
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of  King's  Bench  held,  that  where  a  Defendant  l^^- 
had  been  rendered  before  the  assignment  of  the  RicBARiMoif 
bail-bond,  it  might,  under  circumstances,  be  an 
insufficient  render,  for  the  purpose  of  protecting 
the  sheriff  and  the  bail.  In  this  case  the  objec- 
tions to  the  sufficiency  of  the  render  were,  that 
the  Plaintiff  had  lost  a  trial  by  the  delay  occa- 
sioned by  the  putting  in  unsatisfactory  and  ex- 
ceptionable bail:  and  their  residence  and  condition 
having  been  insufficiently  described,  created  a 
further  delay  to  the  prejudice  of  the  Plaintiff.  It 
was  now  attempted  to  take  advantage  of  that  very 
circumstance  to  set  aside  the  proceedings  occa- 
sioned by  it,  and  that  not  by  way  of  favour  and 
indulgence  and  on  terms,  but  peremptorily  and 
with  costs. 

It  was  also  objected  that  there  was  no  affidavit 
made  in  this  case  on  the  part  of  the  bail,  that  the 
application  was  bond  Jide  and  on  their  behalf, 
which  was  the  more  necessary  in  this  case,  as  the 
pretended  bail  might  be  mere  names  of  persons 
not  in  existence. 

D.  F.  Jones^  in  support  of  the  rule,  contended 
that  tlie  render  was  sufficient  and  in  time — that  it 
was  not  necessary  the  bail  should  justify  to  enable 
'  them  to  render  their  principal,  but  that  they  may 
surrender  the  Defendant  afler  the  sheriff  has  been 
ruled  to  bring  in  the  body,  or  c^ter  an  assignment 
of  the  bail-bond. — Tidd^s  Practice,  (7th  edit.) 
307.  R.  T.  33  Geo.  3.  5  T.  R.  368.  2  Bl.  Rep. 
758.  1 1 79-80.      So  bail  who  have  been  rejected 

may 
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183S.      may  surrender,  so  long  as  their  names  are  oo  the 

RiCTAmDtMi  '^■pi®<^  (^)5  *^d  the  render  of  a  Defendant  is 

H<JcMoii     ^^uiva^Qt  in  all  respects  and  for  all  purposes  to  Ji 

justification  and  perfecting  of  bail.   Harfard  v. 

Harris  (b)y  Chadwkk  v.  Battye  (c). 

It  vmA  further  insisted  that  the  proposition  of  a 
tiial  having  been  lost,  had  not  been  distinctly 
sworn  tO|  nor  sufficiently  made  out,  nor  had  it 
been  stated  in  the  affidavit  when  the  declaratiaD 
had  been  filed.  1  OdUjf's  Rep.  370.  SSI.  87L 
On  that  point,  tiierefore,  it  was  contended  the 
answer  to  the  application  had  wholly  fidled. 

As  to  the  want  of  an  affidavit  on  the  part  d 
the  bail  that  the  application  was  bond  Jide  and 
made  on  their  behalf,  it  was  met  by  a  statement 
that  it  was  not  necessary  in  practice  in  this  Court 
to  make  any  such  affidavit,  SearJe^  Assignee,  &c  v* 
Hale  (rf). 

On  the  whole,  it  was  insisted  that  as  there  was 
nothing  in  this  case  which  operated  to  deprive 
the  parties  of  their  right  to  take  advantage  of  the 
usual  alternative,  the  rule,  upon  the  facts  stated 
on  either  side,  ought  to  be  made  absolute. 

Per  Cwianu  Under  ail  the  circumstances  of 
this  case,  we  are  of  opinion  that  the  render  in  this 
case  was  sufficient,  and  that  the  proceedings  00 

(a)  1  Chitty's  Rep.  446.  (c)  3  Maale  tnd  Sdw.  S8S- 

{h)  A  Taunt.  669.  {d)  Ante,  Vol.  III.  p.  S8. 

the 
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tfa6  assignment  of  the  bail-bond  most  be  set  askle.       1^^- 
In  the  case  of  Brawn  v.  Jennings  in  the  King^s  r^^Ir^,, 
Bench^  there  were  very  particular  circumstances.     HoDosoit* 
One  of  those  was,  that  one  of  the  bail  had  been 
convicted  of  pegury,  but  even  there  the  Court  ex- 
pressly and  cautiously  guard  against  giving  any 
opinion  on  the  general  question,  whether  an  as- 
signment is  good  after  a  render  or  justification, 
even  subsequent  to  the  expiration  of  the  time 
allowed.     We  will  therefore  so  far  make  this 

Rule  absolute. 

As  to  the  question  of  costs,  we  think  that  w^ 
cannot  give  costs  in  this  case  to  the  party  making 
the  application,  under  all  the  circumstances.  The 
costs  therefore  must  abide  the  event,  and  be  con- 
sidered as  costs  in  the  cause. 


In  Re  the  Manucaptors  of  Cartman, 

in  the  case  of  ]g23^ 

The  King  v.  Cartman. 


FHday^ 

(On  a  forfeited  Recognizance.)  Si j*  Jowwry. 

Sir  W.  Owen  moved  the  discharge  of  the  es-  fftroatoffor- 

^  felted  recogni- 

treat  of  the  recognizance  which  had  been  for-  micedi». 

cbargedonpe- 

feited  in  this  case  by  the  apphcant,  who  had  be-  tition  under 

^  ^^  ^  the4  0eo.S. 

come  bound  as  one  of  the  pledges  for  the  appear-  ch.  lo. 
ance  at  the  quarter  sessions  of  a  person  charged     operation 

and  constnic- 
IkM  of  diait  statute  with  refefOMo  to  lit  obiect,  and  the  nature  of  tbo  particahur  caaoyand 
the  drcnmstancef  of  the  applicant,  and  what  he  had  already  endorod  In  consequence  of 
tko  forf^itnreof  his  recocnisance.^ri(/e  Pricb'i  **  Trbatisb  on  the  CounT  or  Excbb- 
•vvr.**    VoL  I.  B.  I.  CL  xiu* 

with 


•98  CAMS  IN  THB  EXCBQBQUER,    *i 

1828.      with  an  ofience  against  the  game  laws,  and  that 
TheKuTa     ^^  party  might  be  j*eleased  from  prison. 


Cabtmam. 


The  application  was  founded  on  the  usual  do- 
cuments, as  the  constaty  petition,  certificate  and 
affidavit  verifying  the  statements  in  the  petition. 

The  petition  stated  that  the  applicant  had  be- 
come bound  for  the  appearance  of  the  principal, 
&c. ;  that  he  afterwards  absconded,  and  that  the 
petitioner  was  unable  to  produce  him  according 
to  the  condition  of  his  recognizance,  and  that  he 
had  ever  since  been  unable  to  find  him,  or  dis- 
cover where  he  had  gone,  although  he  had  made 
continual  and  diligent  inquiry  and  search.  It 
also  stated  that  the  petitioner's  goods  had  been 
seized  by  the  sheriff  under  the  process  of  this 
Court,  and  that  he  himself  had  been  taken  and 
lodged  in  prison,  and  had  been  confined  in  York 
Castle  ever  since  the  15th  of  the  month  of  Octo- 
ber last ;  and  that  the  petitioner  was  not  worth 
five  pounds,  and  had  a  wife  and  six  children  under 
ten  years  of  age  receiving  parish  reliefl  It  con- 
eluded  with  a  denial  of  collusion  and  the  negative 
averments  calculated  to  satisfy  the  last  clause  of 
the  act. 

The  motion  was  made  under  the  statute  of  the 
4th  of  Geo.  3.  ch.  10(a). 

The 

(a)  That  statule  recites,  that  maoy  recogpaizances  bare  been 
estreated  against  persons  for  not^ppearing  as  parties  or  witncffcs 
in  the  Courts  of  Record  at  Westmhuier.  or  at  the  assizes  and  ge- 

nerri 
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The  Court  were  at  first  strongly  disposed  to  ^^* 
refuse  the  application,  when  they  were  informed  ^J^kwI* 
on  inquiry  that  the  offence  with  which  the  princi- 
pal had  been  charged  was  breaking  into  a  wood, 
armed  with  a  gun ;  because,  as  they  declared,  the 
charge  was  one  of  so  serious  a  nature  as  to  make 
it  necessary  to  visit  the  party  who  had  been  the 
occasion  of  enabling  the  offender  to  evade  justice 
with  severe  punishment,  for  the  sake  of  example* 
At  all  events,  such  a  person  was  not  entitled  to 
the  &vour  of  the  Court ;  and  as  these  applications 
were  altogether  matter  of  grace,  they  said  this 
was  certainly  not  a  case  for  the  exercise  of 
clemency. 

The  Counsel  for  the  petitioner  then  more  par- 

neral  quarter  sessions,  or  other  courts  of  record,  or  for  not  pro- 
secuting indictments  there,  or  otherwise  not  performing  the  con* 
ditions  in  such  recognizances  contained,  many  of  which  neglect* 
qf  duty  have  happened  by  the  inattention  of  ignorant  people, 
some  of  whom  are  imprisoned,  and  a  great  number  of  others 
liable  to  be  so  by  the  process  constantly  issued  against  them  out 
of  the  Court  of  Exchequer,  and  directed  to  the  sheriffi,  though 
no  other  prosecution  be  subsisting,  but  merdy  for  such  for-* 
feitures  of  their  recognizances,  from  which  there  are  no  eaty 
means  at  present,  for  poor  persons  especially,  to  procure  their 
discharge.  For  remedy  thereof,  it  is  enacted,  that  it  shall  be 
lawful  for  the  Barons  of  the  Exchequer,  upon  affidavit  and  peti« 
tion  to  be  presented  to  them  bf  or  on  behalf  of  the  persons  im- 
prisoned, or  liable  to  be  imprisoned  on  the  forfeiture  of  any  such 
recognizances,  to  discharge  such  persons  by  order  from  the 
barons,  wiihaut  any  quietus  to  be  sued  out  for  that  purpose. 

The  act  concludes  with  excepting  out  of  its  provisions  all  such 
petitions  in  respect  of  other  debts  due  to  the  Crown,  and  cases  of 
firaod  on  the  revenue  by  contraband  trade,  and  assaulting  officers 
of  the  Customs  or  Excise  in  the  ezecotion  of  their  doty. 

ticularly 
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1833.  ticulariy  and  minutely  directed  the  attention  of 
the  RiHo  ^^  Court  to  the  words  of  the  statute^  wbicb^  he 
CAirni^ff  submitted^  assumes^  that  the  poor  and  ignorant 
persons^  for  whose  relief  the  act  had  been  pasBed* 
had  been  guilty  of  neglect  of  duty^  and  it  «• 
preasly  provides  for  such  cases.  He  urged  that 
there  were  certain  exceptions  in  the  act  which 
excluded  all  others,  and  he  pressed  on  the  Court 
that  the  result  of  refusing  to  relieve  the  petitioner, 
would  be,  that  he  must  endure  imprisonment  for 
life,  which  was  contrary  to  the  ^irit  of  the  law 
and  the  constitution  of  England^ 

In  conclusion,  he  directed  the  notice  of  the 
Court  to  the  writ  of  Privy  Seal  dormant,  which  is 
issued  at  the  commencement  of  every  reign,  &x 
the  purpose  of  giving  the  Court  qf  Exchequer 
general  and  unlimited  authority  to  discharge  or 
mitigate  and  compound  such  matters  as  the  sub- 
ject of  the  present  motion  ;  and  he  finally  oiged 
that  his  own  personal  experience  in  the  practice 
of  this  Court  enabled  him  to  state,  that  this  power 
had  been  always  exercised  with  very  great  lati* 
tnde,  the  Court  having  heretofore  always  inclined 
to  the  merciful  consideration  of  cases  of  this 
nature. 

Richards,  Lord  Chief  JBaron,— having  shortly 
deliberated  with  the  rest  of  the  Court — I  am  my- 
self obliged  to  the  learned  Counsel  for  having  in 
this  case  called  our  attention  to  the  Act  of  Parlia- 
ment on  which  our  enlarged  authority,  in  matteis 
of  this  nature,  appears  to  be  founded.    I  certainly 

wss 
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was  net  aware  o^  the  precise  terms  of  that  statute^      i^^- 
hot  I  am  now,  after  having  attentively  examined    iCkmo 
them,  strongly  imjMressed  with  the  propriety  of    CA»niAir. 
this  application,  altboagh  I  confess  I  was  at  first  by 
no  means  disposed  to  grant  it.   Upon  reference  to . 
the  act  of  the  ^th  of  the  King,  however,  (a  sta- 
tute which  appears  not  to  have  been  brought  so 
frequently,  or  at  least  so  particularly,  under  the 
consideration  of  the  Court  as  to  make  us  familiar 
with  its  object,)  I  am  become  wholly  of  a  different 
opinion.     Until  this  day,  I  had  considered  that 
applications  of  this  nature  were  founded  on  the 
discretionary  authority  given  to  the  Court  under 
the  S3d  of  Hen.  8.  ch.  39.  {a).    The  4th  of  Geo. 
S.  certainly  goes  much  further,  and,  in  my  view  of 
it,  requires  us  to  interfere  in  this  manner  (6). 

Then,  if  we  look  to  the  drcamstances  of  this 
case,  we  shall  find  that  the  petitioner  has  strong 
claims  upon  the  Court  in  calling  for  its  interfer- 
ence in  his  discharge.  It  is  true,  the  charge 
against  the  person  fi^r  whose  appearance  to  answer 
it  he  bad  become  bound,  was  serious,  and  his  having 
absconded  may  be  a  circumstance  from  which  it 
Qiay  be  inferred  that  there  was  but  little  doubt  of 
his  guilt.  The  petitioner  however  has  suffered  a 
seizure  of  his  goods,  and  has  been  confined  in 
gaol  ever  since  October  last — ^that  is  I  think  a 
punishment  sufficient  to  operate  as  a  lesson  for 
the  future,  and  to  have  been  adequate  to  his  in- 

(a)  Vide  Gilb.  Treat,  on  the  Court  of  Exchequer,  p.  191. 
(h)  Vide  Rex  v.  Dibbeiis,  Parker's  Reporti,  p.  166. 

strumentaHty 
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^^^*       strumentality  in  screening  the  principal  from  jus- 
The  KiMo     tice.    Then  the  poor  man  has  a  wife  and  six  chiU 
Cjlrtmam.    dren.     I  have  not  the  least  hesitation  in  saying 
i2ick«nft,c.B.  that  I  think  we  ought  to  grant  the  prayer  of  this 

petition. 

The  rest  of  the  Court  concurred. 

Ordered*. 

^  This  case  is  the  more  particulariy  worthy  of  notice,  as,  in 
the  words  of  the  Lord  Chirf  Boron,  '<  the  statute  upon  which  the 
application  was  founded  has  not  been  frequently,  or  at  least  parti- 
cularly brought  under  the  consideration  of  the  Court.*' 

The  whole  business  of  the  Barons,  in  discharging,  in  m  aammaiy 
way,  on  petition  and  affidavit  under  the  4th  of  Geo.  S.»  or  by  mo- 
tion, or  otherwise  under  the  writ  of  Privy  Seal  dormant,  being 
proceeded  upon  and  transacted  in  the  once  important  Office  of 
Lord  Treasurer's  Remembrancer — an  Office,  forming  part  of  the 
establishment  of  the  Exchequer,  of  late  years  much  withdrawn 
from  the  public  attention — is  therefore  not  very  fully  or  generally 
understood;  and  its  utility  and  importance  are  conaequenUy  only 
proportionally  appreciated. 

The  subject  of  that  Office  generally,  and  the  busineta  of  tbeK 
discharges  are  very  amply  treated  of  and  explained  in  "ATaiA- 
TisE  on  the  Court  of  Exchequer"  recently  published  by  the 
author  of  these  Reports,  llie  particular  topic  of  dischmrging,  mi* 
tigating  and  compounding  charges  of  this  description,  form  the 
subject  of  an  entire  chapter— the  ISth  of  Book  I.— of  that  WocL 


IN 
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[IN  THE  HOUSE  OF  LORDS.] 

Between  Charles  Wall  and  others,  [Assignees 

of  Bond  and  others,  (bankrupts)  ] 

Appellants^ 
and 

The  Attorney-General, 

Respondent.     ^iSi 


[Appeal  from  an  Order  of  the  CdVRT  of  Exchequer.]      4<Aaod  8<A. 


T] 


HIS  was  an  appeal  against  certain  parts  of  an     JnHfdiction 
order  (a)  made  by  the  Court  ofEa^hequer  on  the  ^^e  House  qf 
22d  day  of  December y  1815,  in  the  ten  several     An  order 

made  by  the 
CmtH^  Exchequer,  coiueqnent  upon  a  jndf^ent  of  the  Barons,  in  the  matter  of  an  extent 
vpcpi  facts  reported  by  the  Depu^  Remembrancer  to  the  Court,  on  a  reference  to  him,  is 
not  the  subject-matter  of  an  appeal  to  the  Home  qf  Lords;  became  (aemltle)  it  is  a  pro- 
ceeding €t  law  and  not  in  equity^  and  the  House  has  no  appellate  jurisdiction  in  such 

If  in  they  hare  in  many  of  those  substantive  independent  decretal  orders  which  are 

tioM  te  time  pronounced  kiy  courts  of  equity. 

The  proceeding  by  writ  of  extent,  and  all  proceedings  thereon,  interlocutory  and 
1,  (jinMe)  tfre  proceedings  at  law. 

The  f5  Geo.  3.  ch.  S5,  does  not  make  the  order  of  the  Court  to  sell  the  real 
property  of  a  Crown  debtor  an  equitable  proceeding,  so  as  to  subject  it  to  the  immediate 
UppelUte  jurisdiction  of  the  House  of  Lords. 

To  fband  an  appeal  to  the  House  <tf  Lords,  the  party  failing  must  put  his  defence  upoD 
^b^feoard  so  as  to  obtain  the  judgment  of  the  Court  at  Law,  upon  which  he  may  briuff  a 
writ  of  error,  and  he  may  then  appeal  from  the  judgment  of  the  Court  of  Error  to  Sie 
Hmim  of  Lords:  or  he  should  file  an  English  bill  (or  bill  In  equity  in  the  Exchequer)  to 
fitAblisb  his  right  against  the  crown,  when,  if  he  do  not  obtain  a  decree  in  his  favour,  he 
~       at  ooce  present  a  petition  of  appeal  from  the  Court  of  Equity  to  the  House. 


Stmbie,  that  a  party  entitled  to  proceed  by  motion  made  to  a  Court  of  Equity  under 
Hm  Terioos  statutes  authorizing  such  summary  applications,  is  not  thereby  precluded  from 
filing  a  bill  in  equity  to  obtain  the  same  object,  if  with  a  view  to  saving  his  right  of  ap- 
peal, or  for  other  reasons,  it  should  be  considered  the  more  adviseable  course. 

<)iu>nr«  Whether,  when  a  debt,  originally  on  simple  contract,  recovered  by  crown  pro- 
cess, and  brought  into  Court  an  part  of  the  general  fund  which  was  the  produce  of  sale 
ef  tlie  lands  of  the  crown-debtor,  M>ld  on  motion  under  the  25th  Geo.  3.  ch.  35.  can  be 
CfMuidered  to  be  proper  money  of  the  crown,  and  to  have  been  legally  or  equitably  ap- 
IMoprleted  to  the  crown  on  and  from  the  conBrmation  of  the  Master's  report,  finding  the 
CfofTB  intitled  to  a  certain  proportion  of  the  fund  from  that  time,  in  consideration  or  the 
4ebt  doe,  and  whether  the  crown  is  entitled  to  the  accumulation  of  the  dividends,  &c,  on 
the  amonnt  from  the  same  time  ? 

See  Observations  on  this  Case,  and  reference  to  authorities,  at  the  conclusion. 

(a)  Vide  ante.  Vol.  II.  p.  67. 

VOL.  XI.  X  X  causes 
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causes  mentioned  in  the  note  below  (a),  out  of 
certain  writs  of  extent  issued  against  the  estates 

and 

(a)  The  following  were  the  true  titles  of  the  various  cauies  in 
which  the  several  orders  of  the  Court  were,  from  time  to  time, 
expressly  made: — 

"  Between  our  Sovereign  Lord  the  King  and  Wiluam 
MainwarinG)  Thomas  Reid,  and  George  Ward,  assignees  of 
Walter  Boyd  the  elder,  Paul  Benfield,  and  James  Dium* 
Mo.vD.  claiming  the  property  of  certain  lands,  tenements,  and 
hereditaments,  seized  into  his  Majesty's  hands  on  two  writs  of 
extent,  issued  at  the  instance  of  the  Trtaaury  and  Admiruliy, 
against  the  said  Walter  Boyd  the  elder,  Paul  Benfield,  Waller 
Boyd  the  younger,  and  James  Drummondt  directed  to  the 
shcrifVof  the  county  of  Dorset,  Defendants.** 

"  Between  our  Sovereign  Lord  the  King  and  Abraham  Ro- 
BARTs,  claiming  the  property  of  the  lands,  tenements,  and  here* 
ditaments  seized  into  his  Majesty's  hands  on  the  writs  of  extent 
above-mentioned,  DefendatU." 

*'  Between  our  Sovereign  Lord  the  King  and  Waltee  Botd 
the  elder,  Paul  Ben  field,  Walter  Boyd  the  younger,  and 
James  Drummond,  on  a  writ  of  immediate  extent,  issued  at  the 
instance  of  the    Treasury  into   the  county  of  Herts,   Drfetd' 


ants. 


» 


"  Between  our  Sovereign  Lor^,  the  King  and  Dams  Joanma 
RuMBOLD,  widow,  £wAN  Law,  Esq.  William  Sheepsbanxs, 
clerk,  and  Edward  Law,  Esq.  executors  and  trustees  named  iu 
the  will  of  Sir  Thomas  Rumbold,  Bart,  deceased,  claiming  the 
pro|>crty  of  certain  lands  and  hereditaments  seized  into  his  Ma- 
jesty's hands  on  the  writ  of  immediate  extent  last  above-men- 
tioned. Defendants,** 

"  Between  our  Sovereign  Lord  the  King  and  William 
Mainwaring,  Thomas  Reid,  and  George  Ward,  assignees  of 
the  above-named  Walter  Boyd  the  elder,  Paul  Benfield,  and 
James  Drummond,  claiming  also  the  property  of  certain  landi 
and  hereditaments  seized  into  his  Majesty's  hands  on  the  writ  of 
immediate  extent  last  above-mentioned.  Defendants^' 

"  Between  our  Sovereign  Lord  the  King  and  Cbarlbs  Wau 
and  Jonathan  Hoare,  claiming  also  the  property  of  certain 

httdf 
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and  effects  of  Walter  Boyd  the  elder.  Paid  Ben- 
^Idy  Walter  Boyd  the  younger,  and  James  Drum" 
mofidy  who  had  become  bankrupts. 

The  order  itself  was  the  ultimate  result  of  the 
following  facts  and  previous  proceedings. 


1823. 


Wall 
and  Others 

V. 

The 

Attorn  KY- 

Gbmbral. 


On  the  7th   of  February,   1798,  the  parties 


lands  and  hereditaments  seized  into  his  Majesty's  hands  on  the 
writ  of  immediate  extent  last  above-mentioned^  Drfendants." 

"  Between  our  Sovereign  Lord  the  King  and  Walter  Boyo 
the  elder,  Paul  Benfield,  Walter  Boyd  the  younger,  and 
James  Drummond,  on  a  writ  of  immediate  extent,  issued  at  the 
instance  of  the  i^Jmtra^^  into  the  county  of  Hirr/f,  DrfendanttJ* 

"  Between  our  Sovereign  Lord  the  King  and  the  above-named 
Dams  Joanna  Rumbold,  widowi  £wan  Law,  Esq.  William 
Sbeepshanks,  clerk,  and  Edward  Law,  Esq.,  executors  and 
trustees  named  in  the  will  of  Sir  Thomas  Rumbold,  Bart.,  de- 
ceased, claiming  the  property  of  certain  lands  and  hereditaments 
seized  into  his  Majesty's  hands  on  the  writ  of  immediate  extent 
hst  above-mentioned,  DtfendantsJ* 

**  Between  our  Sovereign  Lord  the  King  and  the  above- 
oaroed  William  Mainwaring,  Thomas  Reid,  and  George 
Ward,  assignees  of  the  above-named  Walter  Boyd  the  elder, 
Paul  Benfield,  and  James  Drummond,  and  claiming  also  the 
Uroperty  of  certain  lands  and  hereditaments  seized  into  his  Ma- 
jesty's bands  on  the  writ  of  immediate  extent  last  above-men- 
tioned,  Drfendanis." 

*'  Between  our  Sovereign  Lord  the  King  and  the  above- 
named  Charles  Wall  and  Jonathan  Hoare,  claiming  also  the 
property  of  certain  lands  and  hereditaments  seized  into  his  Ma- 
jesty's bands  on  the  writ  of  immediate  extent  last  above-men- 
tioned, Drfendants.*' 

The  above  titles  were  considered  very  material  in  this  case,  as 
will  be  seen.  In  point  of  form,  the  Lord  Chancellor  observed  ''  it 
would  have  been  an  insuperable  objection  to  the  appeal,  that  the 
Older  was  entitled  as  in  a  cause,  whereas  it  was  in  ten  causes.'' 
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against  whom  the  extents  had  issued  were  in- 
debted to  the  Crown  in  the  sum  of  SOfiOOL  for 
money  advanced  to  them  for  the  supply  of  the 
Navy,  which  sum  was  secured  by  the  joint  and 
several  bond  of  the  Bankrupts,  dated  on  that  day. 


On  the  12th  day  of  March,  1799,  the  Bank- 
rupts  became  further  indebted  to  his  Majesty  in 
the  sum  of  100,000/.,  being  so  much  of  his  Ma- 
jesty's money  paid  to  them  by  the  style  and  firm 
of  Boydj  Benfield  and  Company,  by  a  draft  by  the 
Commissioners  of  the  Treasury^  and  dated  the 
9th  of  June^  1798,  in  pursuance  of  the  King's 
warranty  dated  4th  December ,  1 797,  and  furnished 
for  the  supply  of  his  Majesty's  forces,  serving  at 
the  Cape  of  Good  HopCj  no  part  thereof  having 
been  applied  by  the  said  Boyd^  Benfield  and 
Company,  for  the  supply  of  his  Majesty's  forces,  or 
otherwise  for  his  Majesty's  use.  A  commission 
was  therefore  issued  out  of  tiiis  Court  at  the  in- 
stance  of  the  Lords  Commissioners  of  his  Mcgestifs 
Treasury y  to  find  the  said  debt,  and  by  an  inqui- 
sition taken  on  the  12th  day  of  the  same  month 
of  Marchy  the  whole  of  the  said  debt  was  found  to 
be  due  to  his  Majesty,  in  respect  of  the  money 
issued  to  them  under  the  said  warrant  and  draft. 

On  the  1 9th  of  March,  1 800,  two  several  writs 
of  extent  were  issued  on  the  part  of  the  Comikiis- 
sioners  of  his  Majesty's  Treasury  against-  the 
Bankrupts,  Boyd  and  Company,  both  tested  the 
same  day,  the  one  directed  to  the  Sheriff  of  the 
county  of  Herts^  and  the  other  to  the  Sheriff  of 

the 
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the  county  of  Dorsttj  and  on  the  same  day  two 
aimilar  writs  vuere  issued  against  them  on  the  part 
of  the  Commissioners  of  his  Majesty's  Navy,  in 
respect  of  the  debt  due  to  his  Majesty  on  the 
said  joint  and  several  bond.  By  inquisitions  taken 
on  these  several  extents,  23d  January^  1801,  Paul 
Benfield  was  found  to  be  seized  of  certain  lands, 
tenements,  &c.  and  also  to  be  possessed  of  certain 
leasehold  estates  in  the  said  respective  counties, 
abd  of  goods  and  chattels,  all  which  lands,  &c.  die 
aaid  sheri€&  seized  into  his  Majesty's  hands* 

Siaiilar  extents  were  issued  both  by  the  Trea* 
surjf  and  the  Navy  Board  into  the  city  of  London. 
On  that  issued  at  the  instance  of  the  Treasury 
certain  effects  were  seized,  and  the  produce  paid 
hi  part  discharge  of  the  Treasury  debt 

On  the  25th  of  March^  1 800,  Boyd  and  Com- 
pany were  declared  bankrupts,  and  the  Appellants 
were  chosen  their  assignees. 

The  several  estates  seized  under  the  extents 
were  afterwards  sold  by  virtue  of  orders  of  the 
Cmirt  of  Exchequer^  and  the  purchase-money  paid 
into  that  Court,  and  at\er  payment  to  the  execu- 
tors and  trustees  of  certain  mortgagees  of  monies 
due  to  them  respectively  for  principal  and  interest 
on  mortgages  of  part  of  the  premises,  the  residue 
of  such  purchase-money  was  laid  out  by  the 
Deputy  Remembrancer  in  the  purchase  of  S/.  per 
cent  Consolidated,  and  S/.  per  cent.  Reduced  Bank 
ilonuities,  and  the  dividends  from  time  to  time 
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arising  therefrom,  were  also  received  by  the  Deputy 
Remembrancer  and  laid  out  by  him  in  the  said 
stocks.  At  the  time  of  making  the  order  which  is 
the  subject  of  this  appeal,  there  was  the  sum  of 
202,993/.  3^.  id.  Bank  .3/.  per  cent.  Consolidated 
Annuities,  and  the  sum  of  20,292/.  3/.  per  cent 
Reduced  Annuities,  which  had  arisen  from  the 
produce  of  the  sale  of  the  estates  in  the  county  of 
HertSj  and  the  accumulations  thereof  standing  to 
the  credit  of  the  account  of  the  King  w.  Rumbold 
general  account,  the  produce  of  the  Dorsetshire 
estates  having  been  wholly  exhausted  in  part  pay- 
ment of  the  debt  due  to  the  Commissioners  of  the 
Navy. 


By  an  order  of  the  Court  of  Exchequer  made  in 
the  cause  the  King  v.  Boyd,  dated  the  27th 
February  J  1 807,  it  was  ordered,  upon  motion  on 
behalf  of  the  Appellants,  that  it  should  be  re- 
ferred to  the  Deputy  Remembrancer  to  take  an 
account  of  the  several  debts  and  securities  in 
respect  whereof  his  Majesty  and  the  Appellants 
had  any  charge  upon  the  said  estates  in  the  county 
of  Herts  or  any  of  them,  and  of  what  monies 
were  due  to  them  respectively  thereon,  and  to  re* 
port  their  priorities  to  the  Court. 


In  pursuance  of  that  order,  the  Deputy  Re- 
membrancer made  his  report,  bearing  date  the 
1 6th  day  of  July^  1 808,  and  thereby,  after  report- 
ing the  said  bond-debt  due  from  the  Bankrupts  to 
the  Commissioners  of  the  Navy,  he  found  that 
a  commission   of  bankrupt  dated   25th   March^ 

1800, 
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1800,  had  duly  issued   against  Boyd  the  elder,     ,  18^3. 
Benfieldj  Boyd  the  younger,  and  Drummond^  and      \^^^^ 
that  the  Appellants  were  chosen  assignees  of  their    ant^^***"* 
estate  and  effects,  that  a  bargain  and  sale  thereof  attobnby- 
was  accordingly  made  to   them  on  the   5th    of    gbnerai.. 
i^priV  following.     He  also  found  that  the  charge 
of  his  Majesty  on   the  said  estates  in    the   said 
county  of  Herts^  seized  under  the  said  writs  of 
extent,  in  respect  of  the  contract  and  bond  of  the 
7th  February^  1798,  v/2LsJirst  in  point  of  priority ; 
that  the  charge  of  his  Majesty  in  respect  of  the 
said  draft,  bearing  date  the  9th  June,  1 798,  issued 
in   consequence   of   the   said    Treasury  warrant 
dated  4th  December ,  1797,  was  second  in  point  of 
priority ;  and  that  the  charge  of  the  Appellants 
Charles  Wall  SLud  Jonathan  Hoare^  under  certain 
indentures  of  lease  and  release  of  the  Sd  and  4th 
Jufyj  1798,  was  third  in  point  of  priority ;  that 
the  said  charge  of  the  said  Appellants   William 
Mainwaringj  Thomas  Reid,  and  George  Ward, 
under  the  said  bargain  and  sale,  was  last  in  point 
of  priority. 

And  he  further  certified  that  he  found  there 
was  due,  in  respect  of  the  said  contract  with  the 
Commissioners  of  his  Majesty's  Navy  and  bond  of 
the  7th  of  February f  1798,  the  whole  of  the  sum 
of  50,000/.  mentioned  in  the  said  contract,  to- 
gether with  the  sum  of  26,102/.  145.  9rf.  for 
interest  in  respect  thereof,  at  the  rate  of  5/. 
per  cent  per  annum^  which  he  had  computed 
as  therein  mentioned;  and  he  found  that  his 
Mi^esty  had  received   and  retained   in  respect 
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1828*       of  the  said  sum  of  100/XX)A,  issued  as  aforesaid 
Wall       undcF  the  Said  Treasury  warrant,  several  auina  di 
«BdOthera    money,  amounting  in  the  whole  to  the  wun  of 
^    '^^        43,334/.  1^.  Srf.,  whereby  the  said  sum  of  100,POO£ 
OEIIBR4L.    was  reduced  to  the  sum  of  56,665/.  18^.  9c/.,  which 
he  found  to  be  then  still  remaining  due  to  his  Ma- 
jesty on  balance,  in  respect  of  the  said  100,00011: 
and  he  found  that  the  whole  of  the  aaid  principal 
sum  of  80,000/.,  secured  by  the  said  indenture  of 
mortgage  of  the  3d  and  4th  Jti^^  1 798,  was  sUH 
remaining  due  to  said  Appellants  WaUvL^A  Htwrt^ 
with  interest  thereon,  at  the  rate  of  5/.  fcr  oaiL 
per  annum  from  4th  Juh/^  1 798,  which  interest  to 
the  said  16th  Julify  1808,  the  date  of  his  said  re- 
port, amounted  to  the  sum  of  40,131/.  105.,  making 
the  total  amount  of  principal  and  interest  due 
in   respect  of  the  said  mortgage,    the  sum  of 
120,131/.  105. 

That  report  was  confirmed  by  the  Court  on  the 

20th  Jufi/,  1 808. 

A  similar  order  was  made  on  21st  of  that  montli, 
for  ascertaining  the  priority  <^  the  charges  on  the 
Dorsetshire  estates ;  and  in  pursuance  thereof  the 
Deputy  Remembrancer  made  his  report  the  4tb 
May  1809,  and  after  reporting  a  mortgage  by 
Benfield^  by  indentures  of  lease  and  releaset  and 
assignment,  bearing  date  the  6th  and  7th  June 
1798,  oi  Benfield^s  freehold  and  leasehold  estates 
in  the  county  of  Dorset^  seized  under  such  ex- 
tents as  aforesaid,  to  Abraham  Robarts  and  Thonuu 
Smith,  since  deceased,  fer  securing  SOfiOOL  ni 

interest; 
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intenert ;  and  also  after  JhuUng  the  debt  due  to 
the  Commissioners  qf  the  Treasury^  id  a  similar 
manner  as  he  bad  found  the  same  in  his  last  men- 
tioned  report;  the  Deputy  Remembrancer  stated 
that  he  had  found  that  the  cfaai^  of  his  Majesty 
on  the  said  freehold  estates,  in  the  Baid  county  of 
Dorset^  seized  under  the  said  extent  in  respect  to 
the  contract  and  bond,  to  the  Commnssioners  of 
the  Navy,  of  the  7th  o£ February  1798,  was  fint 
iu  point  of  priority ;  that  the  charge  of  the  said 
mortgagees  on  the  said  freehold  estates  was 
second  in  {^oint  of  priority ;  that  the  charge  of  his 
MajesQr  npon  the  said  freehoid  estates,  in  respect 
of  the  draft  9th  June  1798,  was  third  in  point  of 
priority.  And  he  found  that  the  charge  of  the 
mortgagees  upon  the  said  leasehold  estates,  was  first 
in  point  of  priority ;  that  the  charges  of  his  Ma- 
jesty thereon,  in  respect  of  the  said  contract  and 
bond  of  the  7th  of  February  1798,  and  the  said 
draft  of  th<  said  9th  June^  1798,  was  second  in 
point  of  priority ;  the  writs  of  extent  for  the  re- 
covery of  the  sums  therein  particularly  mentioned, 
having  issued  and  been  executed  on  the  same  day 
respectively ;  and  that  the  said  charge  of  the  ap- 
pellants Mainwaringy  Ward^  and  Reid^  upon  the 
said  freehold  and  leasehold  estates,  was  last  in 
point  of  priority.  And  he  further  certified,  that 
he  had  computed  subsequent  interest  on  the  said 
sum  di  SOfiOOL  due  to  his  Mjgesty,  in  re^ct  qf 
ike  said  contract  and  bond  Gaom  the  date  of  the 
said  jformer  report,  at  the  iike  rate  of  SL  per 
cenL  per  annumj  to  the  date  of  that,  his  report ; 
fihich  added  to  the  several  sum  of  SOfiOOL  and 
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26,102/.  14^.  9(Lj  made  the  total  principal  and  in- 
terest due,  in  respect  of  the  said  contract  and 
bond  to  be  78,102/L  14^.  9^^. :  and  he  found  that 
the  whole  of  the  said  principal  sum  of  5O,O00JL 
secured  by  the  said  indentures  of  mortgage  of  the 
6th  and  7th  June^  1 798,  was  still  remaining  doe 
to  the  mortgagee  with  interest,  from  the  7th  June^ 
1798,  which  interest  to  the  4th  of  May j  1809,  the 
date  of  his  report,  deducting  the  propertj-tax, 
amounted  to  76,090/L  6^.  7</.;  and  he  found,  as  in 
the  former  report,  that  the  said  sum  of  56,665/. 
18^.  9d.  was  still  remaining  due  to  his  Majesty  on 
balance,  in  respect  of  the  said  100,000/.  advanced 
in  pursuance  of  the  Treasury  warrant  before  men- 
tioned. 


That  report  was  confirmed  on  the  1 5th  ilf^, 
1809. 

By  an  order  made  on  the  1 8th  of  ilfoy,  1 809, 
the  purchasers  of  the  several  estates,  who  had  paid 
their  purchase-money,  and  the  Solicitor  of  the 
Admralty^  and  the  Appellants,  and  the  widow  of 
Benfield  who  claimed  dower,  were  required  to  shew 
cause  why  the  balance  due  to  the  Treasury  should 
not  be  paid. 


Ultimately,  by  the  order  of  the  22d  December^ 
1815,  made  in  all  the  causes,  it  was  ordered  that 
it  should  be  referred  to  the  Deputy  Remembrancer 
to  compute  subsequent  interest,  at  the  rate  of  SL per 
cent  per  annum^  on  the  principal  sum  of  50 fiOOL^ 

part  of  the  78,102/.  14^.  9d.  certified  to  be  due  to 

his 
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his  Majesty  on  the  said  contract  and  bond,  from       182S. 
the  said  4th  day  of  May^    1809,    up  to  which       ^^^^ 
time  it  had  then  already  been  computed  down  to    "^  othen 
the  time  of  the  payment  of  such  interest  as  there-    .   '^^ 
after  directed,  and  to  add  the  amount  thereof  to    okmbral. 
the  balance  of  the  said  debt  which  shoulc^  be  re- 
maining unpaid,  out  of  the  produce  of  the  said 
Dorsetshire  estate: — and  that  the  Deputy  Re- 
membrancer should  then  sell  so  much  of  the  resi- 
due of  the  sum  of  202,993/.  as.  4d  Bank  3/.  per 
cent.  Consolidated  Annuities,  then  standing  to  the 
credit  of  the  account,  ^'  The  King  against  Rum^ 
boUTs  general  account/'  as  would  raise  such  ba- 
lance of  debt,  and  interest,  and  that  he  should 
pay  such  balance  to  the  Treasurer  of  his  Majesty^s 
Navy,  in  full  discharge  of  the  said  debt  and  in- 
terest due  on  the  said  contract  and  bond ;  that 
the  Solicitor  of  the  Admiralty  should  thereupon 
deliver  up  the  said  bond  to  the  Appellants  J/^ifii- 
waringj  Reid^  and  Wardj  to  be  cancelled ;  that  it 
should  be  referred  to  the  Deputy  Remembrancer 
to  tax  the  costs,  charges,  and  expenses  incurred  tgf 
the  Admiralti/y  in  prosecuting  the  said  extents  in 
the  counties  of  Dorset  and  HertSj  and  also  an  ex- 
tent into  the  city  of  London,  for  the  recovery  of 
the  said  bond  debt. 

And  it  was  further  ordered  that  the  Deputy 
Remenibrancer  should  tax,  all  the  costs  incurred 
by  A.  RobartSj  (the  mortgagee,)  in  those  matters; 
that  he  should  tax  the  costs  of  certain  other  per- 
sons named  in  the  said  order;  that  he  should  tax 
the  costs  to  that  time,  incurred  by  the  Treaswy^ 
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1828.       in  prosecuting  the  said  several  extents  into  the 
^^^^       counties  of  Dorset  and  Herts^  and  into  the  city  of 
mU  othew    London^  far  the  recovery  of  the  said  debt  due  to  his 
AttoaIvt.   ^^j^*'y»  i^  respect  of  the  sum  of  100,0002^  issued 
GEHM4L.    under  the  warrant;  and  that  he  should,  so  soon  as 
the  said  costs  should  be  taxed,  sell  so  much  of  the 
residue  of  the  aaid  202,99S/.  S«.  4d.  Bank  SL  per 
cent.  Consolidated  Annuities,  and  20,292/.  Bank 
SL  per  cent.  Reduced  Annuities,  standing  to  the 
cnedit  of  the  account  ^^  The  King  v.  BumboH 
general  account ''  as  should  be  sufficient  to  nuse  the 
amount  of  all  the  said  costs,  and  that  he  shoald 
thereout  pay  the  costs  of  the  Admiralty  to  the 
Solicitor  of  the  Admiralty ^  the  costs  of  the  mort- 
gagees and  the  purchaser  to  their  respective  Soli- 
citors, and  the  costs  of  the  Treaswry  to  the  Soli- 
citor for  the  affiiirs  of  the  Treasury. 

And  it  was  thereby  directed  by  the  Court,  (hat 
the  said  several  sums  thereinbefore  directed  to  be 
paid  and  transferred,  by  and  out  of  the  lunds 
which  had  arisen  by  the  sale  of  the  said  estates  in 
the  county  of  Herts^  were  to  be  considered  as 
having  been  so  raised  and  paid  by  the  application, 
in  the  first  place,  of  the  stock  purchased  with  the 
monies  first  paid  into  Court,  in  respect  of  the  said 
estates  in  the  county  of  Herts^  and,  in  the  next 
place,  by  the  progi^ssive  application  of  the  stock 
puix:hased  with  the  monies  next  subsequently 
paid  into  court  in  respect  of  the  said  .estates,  and 
the  accomulatioBs  which  had  arisen  itpcm  the 
stock  60  purchased,  until  suffident  funds  were  in 
Court  to  satisfy  tke  aaid  payuents  and  txsaaSm 

respectively 
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vespecttvely  tbereinbefore  difectai  to  be  made  by      is^s. 
aild  out  of  the  said  Ia6t>inentioned  funds  r  and       ^i^ 
(after  reciting  that  by  the  report  of  the  I6tb  day    ^^  2*""''" 
of  Jufyj  1808>  it  was  reported  that  the  sum  of  ^.j^^^^. 
56,665/.  185.  9d.  then  remained  due  to  hid  Ma-    Gbnbral. 
jesty  firom  the  said  Paul  Betjfield  and  others,  m 
respect  of  the  sum  of  100,000/.  issued  t^  tbem 
under  the  royal  sign  manual  warrant  of  tlie  4tb 
day  of  December^  1797,)  it  was  thereby  dedbred 
by  the  Court,  that  after  the  said  last^mentioned 
payments  and  transfers  should  have  been  com- 
pleted, his  Majesty  was  entitled  to  so  much  of  the 
residue  of  the  said  kst-mentioned  funds  as  had 
arisen  from  monies  to  the  amount  of  56,C6S/.  18^. 
9i/.,  which  were  brought  into  Court  in  respect  of 
the  said  last^mentioned  estates^  next  a&d  imme-^ 
diately  aft^  the  bringing  into  Court  of  so  mudi 
money  in  respect  of  the  said  estates  as  should,  with 
the  accumulations  made  thereon  as  aforesaid,  have 
satisfied  the  said  last-mentioned  payments  and 
transfers  in  the  manner  thereinbefore  direeted. 
And  it  was  further  declared  that  his  Majesty  was 
aUe  entitkd  to  the  dmdends   and  aocmmdatkms 
which  had  arisen  upon  $o  much  qf  Ae  said  residm 
of  the  said  last-mentioned  funds  as  should  appear 
to  have  been  purchased  with  Ae  said  monies  to  the 
amount  of  56,665/.  1 8s.  9d.j  and  wiA  the  dividends 
and  accumulations  Aereqf. 

And  it  was  ordered  that  the  said  Deputy  Re* 
membrancer  i^ould  ascertain  what  portion  of  the 
said  last-mentioned  funds,  and  of  the  accumula>- 
tions  thereof,  was  applicable  to  the  payments  and 

transfers 
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transfers  first  thereinbefore  directed  to  be  made 
by  and  out .  of  the  funds  which  had  arisen  by  sale 
of  the  said  estates  in  the  coudty  of  Herts^  and 
what  portion  thereof  had  arisen  from  the  invest^ 
ments  of  the  said  monies  to  the  amount  of 
SGfiSSL  1 8^.  9d»^  and  of  the  dividends  and  accu- 
mulations thereof.  And  it  was  ordered  that  the 
said  Deputy  Remembrancer  should  sell  so  much 
of  the  residue  of  the  said  <uln8.of:202»99S/.  Ss.  4(L 
Bank  S/L  per  cm/.  Consolidated  Annuities,  and 
20,292^  Bank  S/.  per  cent.  Reduced  Annuities,  as 
should  appear  to  have  been  purchased  by  the  said 
monies  to  the  amount  of  56,655/.  18^.  9(/«,  and 
with  such  dividends  and  accumulations  as  had 
arisen  thereon  as  aforesaid :  and  that  he  should  pay 
the  produce  thereof  into  the  receipt  of  his  Ma- 
jesty's Exchequer^  to  the  account  of  **  Writs  of  ex- 
**  tent  issued  against  Messrs.  Boyd^  Benfield  and 
*'  Co.  consolidated  fund  *' :  and  in  regard  to  any 
surplus  that  might  remain  of  the  said  several 
funds  br  either  of  them,  after  the  several  appro- 
priations before  directed,  or  as  to  certain  sums  set 
apart  subject  to  certain  inquiries  therein  men- 
tioned, all  parties  interested  therein  were  to  be  at 
liberty  to  apply  to  the  Court  touching  the  same, 
as  tliey  should  be  advised. 


In  pursuance  of  that  order,  subsequent  interest 
had  been  computed  on  the  50,000/.  due  on  the 
said  contract  and  bond,  and  that  sum  and  the 
interest  were  afterwards  paid  without  prejudice  to 
this  appeal. 


The 
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The  parts  of  the  order  appealed  against  were  so  1888. 
much  thereof  as  directed  the  Deputy  Remem-  ^^^ 
brancer  to  tax  the  costs  incurred  by  tlie  Treasury  ■«<>  others 
in  prosecuting  the  several  extents  into  the  coun-  '"'hbt- 
ties  of  Dorset  and  HertSy  and  the  city  of  LondoHj  obhbrai. 
ibr  the  recovery  of  the  debt  due  to  his  Majesty  in 
respect  of  the  sum  of  100,000/.  issued  under  his 
Majesty's  warrant  to  the  above  persons ; — and  that 
the  Deputy  Remembrancer  should,  so  soon  as  the 
said  costs  should  have  been  taxed,  sell  so  much  of 
the  residue  of  the  said  sums  of  202,993/.  S^.  4dL 
Bank  SL  per  cent.  Consolidated  Annuities,  and 
20,292/.  Bank  S/.  per  cent.  Reduced  Annuities, 
standing  on  the  credit  of  the  said  account,  ^^  the 
^*  King  against  Rtunbold,  general  account '%  as 
should  be  sufficient  to  raise  the  amount  of  the  said 
costs ; — and  that  he  should  therewith  pay,  amongst 
other  costs,  the  costs  of  the  Treasury  to  Henry 
Charles  Litchfield^  Esq.  the  Solicitor  for  the  affidrs  of 
his  Majesty's  T^easttry y—^nd  whereby  it  is  declar- 
ed by  the  Court,  that  after  the  said  payments  and 
transfers  should-have  been  completed,  his  Majesty 
is  entitled  to  so  much  of  the  residue  of  the  said  last- 
mentioned  funds,  as  had  arisen  from  monies  to  the 
amount  of  56,665/^  18^.  9^^.  which  were  brought 
into  Court  in  respect  of  the  said  last-mentioned 
estates,  next  and  immediately  after  the  bringing 
into  Court  of  so  much  money,  in  respect  of  the  same 
estates,  as  should,  with  the  accumulations  made 
thereon  as  aforesaid,  have  satisfied  the  said  last- 
mentioned  payments  and  transfers  in  the  manner 
thereinbefore  directed  j — and  whereby  it  is  further 
declared,  that  his  Majesty  is  also  entitled  to  the 

dhidcnds 
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ttts.  dhidmds  and  accumulations  which  have  arisen 
wau.  V^^  ^  much  qf  Ike  said  residue  of  the  fl&id  last- 
otben  menkioaed  funds  as  should  appear  to  have  been 
I^n.  jP<<^^^^3E^^  vj<ft  Ae  said  monies  to  the  amount  rf 
S^QSl  l&s.  9d.  and  with  the  dividends  and  ac- 
cumulations  thereqf; — and  whereby  it  is  ordered , 
that  the  said  Deputy  Remembraneer  should  aacero 
tain  what  portion  of  the  said  last-mentioned  fiinds, 
and  of  the  accumolations  thereof,  is  applicable  to 
the  pajtnents  and  transfisrs  first  thereinbefore  di- 
rected to  be  made  by  and  oot  of  the  funds  which 
ha¥e  arisen  by  sale  of  the  said  estates  in  the 
coiml^  of  HertSy  and  what  portion  thereof  has 
arisen  from  the  hotrestmenta  of  the  said  monies  to 
the  amount  of  56,665/*  184*  9d^  and  of  the  divi- 
dends and  accumulations  thereof  ;-^-and  whereby  it 
is  ordered,  that  the  said  Deputy  Remembrancer 
should  sell  so  much  of  the  residue  of  the  said  sum 
of  202,99^/.  Ss.  4d.  Bank  al.  per  cent  Conscrfidated 
Annuities,  and  20,29Si  Bank  Si.  per  cent.  Re- 
duced Annuities,  as  should  i^ipear  to  have  been 
purchased  by  the  said  monies,  to  the  amount  of 
56,665/.  18^.  9^.  and  with  such  dividends  and  ac- 
cumulations as  have  arisen  thereon  as  aforesaid; 
and  that  the  said  Deputy  Remembrancer  should 
pay  the  produce  thereof  into  the  receipt  of  his 
Majesty's  Ejccliequer^  to  the  account  of  writs  of 
extent  issued  against  the  said  Messrs.  Boyd,  Ben" 
Jield  and  Company,  consolidated  fund. 

The  appeal  against  that  order  was  founded  upon 
the  following  reasons,  which  were  subscribed  '^  S. 
RwiiSjf^^  •*  John  Fonblanque  .•" — 

First. 
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First.    For  that,  when  a  Court  of  Equity  takes       1»23. 
upon  itself  the  application  of  a  fund  for  the  pay-       ^^^^ 
ment  of  debts  or  otherwise,  no  part  of  such  fund    ■"**  othen 
is  to  be  considered  as  appropriated  to  any  parti*        '^'^^ 
cular  claim  without  the  express  direction  of  tlie    omeral. 
Court,  and  that  if  such  fund  be  productive  of 
benefit,  such  benefit  belongs  to  those  who  would 
have  been  affected  with  the  loss,  if  any  loss  had 
accrued  thereon. 

Second.  That  no  appropriation  was  made  by 
the  Court  of  Exchequer  of  any  part  of  the  monies 
paid  into  Court,  or  of  the  stock  purchased  there* 
with  prior  to  the  last  order  now  appealed  from, 
and  that  if  such  stock  had  fallen  in  price,  the  loss 
would  have  fallen  on  the  debtor's  estate. 

Third.  That  by  such  retrospective  application, 
the  debt  due  to  the  Lords  Commissioners  of  his 
Majesty's  Treasury^  though  only  a  simple  con* 
tract-debt  in  its  creation,  is  made  to  carry  in- 
terest. 

Fourth.  That  the  case  is  not  such  as  to  entitle 
the  Lords  Commissioners  of  his  Majesty's  Treo- 
sury  to  the  costs  of  the  proceedings. 

Upon  the  pai^t  of  the  Respondent,  the  order,  it 
was  submitted,  was  maintainable,  and  ought  to  be 
confirmed  for  the  following  reasons,  subscribed 
**  B.  Giffbrdy''  «  S.  Gaselee  :"— 

First.  The  debt,  though  originally  on  simple 
VOL.  xi»  T  T  contract. 
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contract,  on  being  found  by  the  inquisition,  be- 
came a  specialty  debt,  and  from  that  time  and  the 
actual  seizure  of  the  property  under  the  extents, 
or  at  all  events  from  the  20th  day  of  Jubf^  180S, 
when  the  said  debt  was  liquidated,  and  by  the 
report  of  the  Deputy  Remembrancer  and  the  con« 
firmation  by  the  Court,  ascertained  to  amount  to 
the  sum  of  56,665/.  1 8^.  9d.^  (which  is  the  period 
fixed  upon  by  the  order)  so  much  of  the  produce 
of  the  estates  as  were  sufficient  to  answer  that 
debt  became  the  property  of  the  Crown,  the 
Crown  might  have  applied  for  and  obtained  an 
order  for  the  payment  of  it  out  of  Court. 


It  was  however  suffered  to  remain,  and  has  beei 
made  productive,  and  having  accumulated  by  the 
addition  of  the  dividends  from  time  to  time  re- 
ceived upon  it,  the  Crown  must  be  considered  en- 
titled to  that  accumulation  as  arising  from  the 
use  and  employment  of  its  own  funds. 

Second.  Another  way  of  considering  it  might 
be  upon  the  footing  of  interest ;  and  in  the  case 
of  the  Drapers^  Company  v.  Davis j  2d  Atkym^ 
211,  Lord  Hardwicke  says  **  The  Court  often  de- 
«<  crees  interest  from  the  time  the  demand  is  liqoi- 
^^  dated,  though  the  debt  did  not  carry  interest  in 
*<  its  own  nature":  and  in  that  case  the  Court 
gave  interest  on  the  arrears  of  an  annuity  from 
the  time  the  Master's  report  was  confirmed  (t 
period  of  twenty-eight  years),  in  &vour  of  the 
representative  only  of  annuitants.  The  present 
case  is  still  stronger  in  favour  of  the  Crown,  which 

only 
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ihe  use  of  its  own  property. 
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Third.     With  respect  to  the  costs,  they  are    ^^qrhey 
expressly  given  by  the  25  Geo.  8.  c.  35.  s.  1.  gbmbral. 

The  questions  intended  to  be  raised,  and  to  be 
now  determined  by  Ihe  highest  authority,  on  this 
appeal,  were  those  which  have  been  already  judi- 
cially decided  by  the  majority  of  the  Court  of  jS.r- 
cheguer^  in  the  case  of  the  King  v.  Mainwaring  (a). 

They  were,  1st.  Whether  there  had  been  at  any 
time,  and  when  first,  a  due  and  effectual  appro- 
priation of  the  fund  to  the  Crown,  converting  a 
simple  contract  debt  into  a  specialty,  so  as  to 
carry  interest,  and 

2dly.  Whether  the  Crown  was  entitled  to  the 
costs  of  the  proceedings  which  had  been  resorted 
to  on  the  'part  of  the  Treasury^  for  the  recovery 
of  what  remained  due  of  the  original  debt  of 
100,0002. 

• 

When  the  Counsel  for  the  Appellants  had  begun 
to  state  their  case,  the  Attomey-GenercU  suggested 
a  doubt  in  Umine^  arising  on  the  state  and  nature 
of  the  proceeding  appealed  against,  as  to  the  House 
qf  Lords  having  an  appellate  jurisdiction  in  the 
case  now  attempted  to  be  brought  before  them, 
for  reviewing  the  opinion  of  the  Court  of  Ex^ 


(a)  Ante,  Vol.  II.  p.  67. 
YY  2 


chequer 
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1823.       chequer  on  which  they  had  founded  the  order  ap- 

\!^(^    pealed  against.     It  was  objected  that  the  subject- 

atid  Others    matter  of  the  appeal,  being  merely  an  indepen- 

atwrhey-  ^^"^  interlocutory    order  of  the   Court  of  Ex- 

gbngral.     chequer  as  a  court  of  law,  and  made  upon  motkn^ 

there  being  no  cause  depending,  and  no  judgment 

or  decree  having  been  pronounced,  it  could  not 

be  submitted   to  the  revision  of  the  House,  or 

brought  under  their  consideration,  as  matter  of 

appeal  to  their  appellant  authority. 

Upon  that  preliminary  objection  being  taken  to 
their  jurisdiction,  the  House  ordered  the  matter  to 
stand  over,  that  an  opportunity  and  time  might  be 
given  to  counsel  on  either  side  to  prepare  for  the 
argument  of  that  material  and  necessarily  pim 
point :  and  now 


1822.  Fonblanque  and  JVetherelL  on  the  part  erf  the 

Ath  March.  ^  '  r 

Appellants,  contended  that  the  House  had  juris- 
diction to  entertain  this  appeal. 


Having  entered  very  minutely  into  the  histoiy 
of  the  rise  and  progress  of  the  appellate  jurisdic- 
tion (derived  from  the  King)  of  the  House  of 
LordSj  which  was,  in  the  early  periods,  original  as 
the  magnum  concilium  of  the  realm,  as  distinguished 
from  the  concilium  ordinarium^  stating  at  some 
length  and  maintaining  very  many  of  the  propo- 
sitions to  be  found  in  Hargrove's  edition  of  Lord 
Hale's  Treatise  on  that  subject,  they  applied 
them  to  illustrate  the  nature  and  extent  of  that 
jurisdiction,  and  to  shew  that  the  order  <rf  the 

Court 
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Court  of  Excliequer^   which  had  been  appealed       1828. 
from  in  tliis  case,  was  within  that  jurisdiction.  walT^ 

and  Others 

V. 

They  founded  their  arguments,  in  support  of   ^    '^^^ 

•'  o  »  rr  Attorn  8Y- 

that  proposition,  mainly  on  the  assumption  that  gbmbral- 
the  order,  which  was  the  subject-matter  of  the 
present  appeal,  was,  in  form  and  substance,  a  de« 
cretal  order  of  a  Court  of  Equity,  and  whether  it 
were  made  in  a  cause  or  not,  was  an  order  in  the 
nature  of  a  final  determination  pronounced  by  the 
barons,  in  respect  of  a  matter  within  the  equitable 
jurisdiction  of  the  Court  of  Excheqtier. — This,  they 
asserted,  was  manifest  from  the  nature  and  course 
of  the  proceedings,  and  from  the  form  and  words 
and  the  object,  end  and  terms  of  the  order  ap- 
pealed from,  and  of  the  other  orders  which  had 
been  made  from  time  to  time  in  the  cause. 
Being  such  an  order,  they  contended  that  it  was 
appealable  from  in  the  first  instance  to  this  House 
without  an  intermediate  writ  of  error. 

They  admitted,  in  limine^  that  there  were  many 
matters  in  respect  of  which  orders  made  therein 
by  the  various  courts  were  not  appealable  from  to 
the  House  of  Lords.  Such  were  orders  made  in 
ecclesiastical  courts,  which  was  by  resolution  of 
tlie  House,  and  in  Plantation  and  Admiralty 
causes,  because  tliey  were  without  the  jurisdiction, 
and  orders  in  matters  of  idiocy  and  lunacy,  be- 
cause Uiey  were  under  the  authority  of  the  Privy 
Seal.  In  cases  of  bankruptcy  also,  the  different 
statutes  had  placed  the  orders  of  the  Court  of 
Chancery  out  of  the  exercise  of  the  wholesome 

jurisdiction 
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jurisdiction  of  appeal  to  this  House.  But  they 
insisted  that  the  matter  of  the  present  appeal  was 
not  one  of  those^  and  that  it  bore  no  analogy  to 
either ;  and  that  consequently  no  reasoning  founded 
on  the  existence  of  such  exceptions  could  be  ap- 
plied in  support  of  the  position,  that  the  present 
appeal  could  not  be  entertained. 

Referring  the  House  again  to  the  principle  and 
the  original  source  of  their  general  jurisdiction, 
and  the  learning  on  that  subject  collected  in 
Hargrcwe^s  edition  of  the  *•  Treatise  of  Sir 
Matthew  Hale,**  they  submitted  that  the  doctrine 
of  that  high  authority  strongly  maintained  the 
proposition,  that  this  House  had  and  might  exer- 
cise appellate  jurisdiction  in  such  cases  as  the 
present. 


In  further  support  of  that  proposition,  they  ad- 
verted to  the  various  instances  wherein  appeals  on 
similar  matters  had  been  received  by  the  House 
by  way  of  precedent,  which  were  furnished  by 
the  printed  journals  of  the  House.  These,  they 
submitted,  established  by  the  usage  that  the 
House  had  generaUy  an  appellate  jurisdiction  in 
cases  where  orders  had  been  made  by  courts  of 
equity,  under  circumstances  similar  to  those  of  the 
present  case,  where  the  subject-matters  of  appeal 
had  been  summary  orders  of  the  Court  of  Chancery , 
made  upon  petition  merely,  although  no  suit  was 
pending  or  had  been  instituted.  That  objection, 
it  was  anticipated,  would  be  mainly  relied  upon  by 
the  counsel  for  the  Respondents  in  this  case,  as 

withdrawing 
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Withdrawing  from  the  appellate  authority  of  the       1823. 
House  the  order  now  attempted  to  be  brought    ^"^^^^^ 
under  its  consideration  for  tlie  purpose  of  review.      ^^  others 

The 
,      .  Attornbv<> 

The  pnncipal   cases  selected  for  that  purpose    gbnbkal; 
on  which  they  professed  mainly  to  rely  were  the 
following  (a) : — 

The  Earl  of  Findlater  reported  from  the  Lords     Report  on 

.  1  /*  conaidcration 

Committees  appointed  to  consider  of  the  appeal  of  three  ap. 

^     .  .  peaUofthe 

of  A.  C.  Lochman  and  Elizabeth  his  wife,  com-  suitors  io 
plaining  of  two  orders  made  by  the  Lord  Chan-- 
eellor  the  ath  September  smd   21st   October  last, 
refusing  an  allowance  of  interest  to  the  Appellants 
for  money  paid  into  the  hands  of  Mr.  Dormer 
one  of  the  late  Masters;  also  the  appeal  of  his 
Majesty's  Attorney -General  at    the    relation   of 
William,  Archbishop  of  Cashell^  in  Ireland^  and 
others ;  and  the  appeal  of  Prideaux  Sutton  Clerk, 
and  others,  both  in  relation   to  interest  of   the 
suitor^s  money,  and  to  search  precedents  of  re- 
ceiving appeals  of  this  nature,  and  report  to  the 
House:   *'That  the  Committee  have  considered 
"  the  said  appeals,  and  have  inspected  the  jour- 
^*  nals  in  relation  to  the  matter  to  them  referred, 
^^  and  acquaint  your  Lordships  that  upon  inspec- 
**  tion  they  find  the  following  precedents  of  ap- 
^  peals  from  summary  proceedings  of  the  Court 
**  o{  Chancery : — 

*«  On  the  14th  oi  February^  1721,  an  appeal  of  ^ff"^^f/"** 

from  summary 
(a)  Extracted  from  the  journals  of  the  Howe  of  Lords,  Vol.  procccdiogs  of 

XXIIL— pp.  35-36.  Anno  1726.  OUiSJ^  "^^ 

the 
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tbe  Lady  Wenman  (d)y  complaining  of  certain 
orders  of  the  Court  of  Chancery^  particularly  of  an 
order  whereby  the  Petitioner  was  committed  to 
the  Fleet  for  a  contempt,  in  not  yielding  obe- 
dience to  the  several  orders  of  the  said  Court, 
was  read,  and  ordered  to  be  considered.  On  the 
17th  of  the  same  month,  the  said  Appeal  was 
considered,  and  Sir  W.  Osbaldeston  was  ordered 
to  answer,  who  accordingly  did  put  in  his 
answer,  thereby  submitting  it  to  the  House 
whether  the  Appellant  had  properly  appealed 
in  a  case  of  this  nature;  and  the  said  answer 
being  read,  a  Committee  was  appointed  to  in« 
spect  precedents  how  far  this  House  hath  pro- 
ceeded in  appeals  in  like  cases;  and  on  the  5th 
of  March  following,  report  was  made  from  the 
said  Committee  of  divers  cases  which  they 
thought  proper  for  the  consideration   of  the 


Ladif  H'enman 

V. 

Sir   WHliam 
Osbalde&tun. 


{a)  Upon  reading  the  petition  and  Appeal  of  Susanmah  Ladif 
Werwian,  wife  of  Richard,  Lord  Viscount  Wenman,  of  Tuam  in 
the  kingdom  of  Ireland,  complaining  of  certain  orders  of  the 
High  Court  qf  Chancery  of  27th  October,  1718,  the  20th  January, 
1720,  and  particularly  of  an  order  of  the  Court  of  the  19th  of 
January  last,  whereby  the  Petitioner  is  committed  to  the  prisoo 
of  the  Fleet,  for  a  supposed  contempt  in  not  yielding  obedience 
to  the  several  orders  of  the  said  Court,  and  to  the  precepts  of  tbe 
commands  in  the  said  order  mentioned  for  producing  the  said 
Lord  Wenman,  made  upon  the  application  of  Sir  fV,  OsbaldeUoH, 
Bart.,  in  the  prosecution  of  a  Commission  of  Idiocy  against  the 
MLid  Lord,  and  praying  that  the  said  Sir  W.  Osbaldeuon  may 
answer  the  premises,  and  shew  cause,  if  he  can,  why  the  said 
orders,  so  far  as  the  same  relate  to  the  Petitioner^  bhould  not  be 
set  aside  and  reversed,  and  the  Petitioner  discharged  from  her  said 
imprisonment,  and  otherwise  relieved. — Joum.  Dom.  Free.  Vol 
XXI.  p.  688. 

"  House ; 
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*^  House ;  and  the  same  being  read  was  ordered 
*^  to  be  taken  into  consideration  the  next  day^  on 
^^  which  day  the  consideration  of  the  said  report 
**  was  put  off  to  a  further  day,  before  which  time 
^^  the  Parliament  was  prorogued. 
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"  On  the  21st  March,  1723,  an  Appeal  of  the 
Lady  Teynham,  complaining  of  two  orders  of 
the  Court  of  Chancery  made  upon  the  petitions 
of  Dacre  Barret  Lennard,  Esq.  and  the  said 
Lady  Teynliam,  in  relation  to  the  guardianship 
of  her  infant  son,  was  presented  and  read ;  and 
the  said  Dacre  Barret  Lennard  was  ordered  to 
answer,  who  having  answered  accordingly,  a 
day  of  hearing  was  appointed  as  usual,  and  on 
the  16th  of  April  J  1724,  the  said  cause  was 
heard,  and  the  orders  of  the  Court  of  Chancery 
reversed. 


<c 


CC 


^  And  the  Committee  think  proper  further  to 
acquaint  your  Lordships,  that  they  do  not  find 
any  precedent  where  any  appeal  from  any  sum- 
^^  mary  proceedings  has  been  refused." 

Which  Report  being  read,  the  following  orders 
were  made  :— 


(« 


<c 


^^  Upon  reading  the  Petition  and  Appeal  of  A. 

C.  L.  8^.j  Ordered,  that  the  Attomey^General 

have  a  copy  of  the  said  appeal,  and  do  put  in 

^^  such  answer  thereto,  in   writing,  as  he  shall 

'« think  proper,  on  or  before  Monday  the  27th 

"  day  of  this  instant,  February. 

"  In 
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1823.  <«  In  Sutlon  et  al.  Appeal,  the  same  order. 


"  In  Archbishop  qfCashell  et  al.  same  order,  sub- 
stituting for,  *  the  Attorney-General*  *  his  Majesty's 
Serjeant  at  Law* " 

[The  Lord  Chancellor  observed  that  it  might 
be  taken  to  be  a  general  principle,  that  the  inter- 
locutory  orders  of  the  Court  of  Chancery  might  be 
appealed  against,  but  that  no  appeal  lies  from 
those  of  the  Courts  of  Common  Law.^ 

On  that  same  point  in  this  question  they  cited; 
as  a  strong  authority,  and  precisely  applicable; 
the  case  of  Warner  v.  North  (a)  from  Shower: 
There  an  appeal  was  received  '<  from  a  decree 
^^  overruling  exceptions  taken  by  the  Appellant  to 
*'  a  decree  made  by  the  Commissioners,  for. Charf- 
**  table  Uses,  concerning  a  gift  by  Bishop  Wamer^s 
**  WiU**  and  the  parties  were  ordered  to  answer, 
when  (both  sides  having  been  heard  by  counsel) 
the  decree  was  affirmed. — Between  that  and  the 
present  proceeding,  it  was  insisted,  there  was  a 
strict  analogy,  and  they  cited  the  authority  of  Mr. 
Justice  Blackstone  (Jb)^  who  states  ^^  that  matters  of 
'<  charitable  use  and  of  extent  are  to  be  treated  as 
"  a  cause  throughout.'*  The  proceedings  in  both 
cases  (they  urged)  were  very  analogous,  those  re- 
specting charitable  uses  emanating  from  the  Petty 


(a)  Shower,  ParL  Ca,  110. 

{b)  CoramenUries,  Vol.  IIL  cb.  27.  p.  437^  428. 


Bag 
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Bag-Office,  the  law  side  of  the  Chancery^  as  extents       1823. 
do  from  the  law  side  of  the  Exchequer.  wall 

and  Others 

V. 

They  finally  cited,  as  a  conclusive  authority  for  ^^^^g^. 
their  proposition,  the  case  of  the  appeal  in  Lord    Gwb»a«" 
Wharton  v.  Sqture  (a).     That  was  an  appeal  from 
an  order  of  the  Court  of  Exchequer  of  the  15th 
of  July  y  1701,  made  for  setting  aside  a  former  order 
made  upon  motion  on  the  part  of  the  Appellant. 
It  had  been  thereby  ordered,  that  a  certain  com- 
mission issued  out  of  that  court  (15  Joe.)  together 
with  six  several  articles  of  instruction,  and  eight 
several  schedules  thereto  annexed,  purporting  to  be 
a  boundary  and  survey  of  the  honor  of  Richmond 
and  the  lordship  of  Middleham^  in  the  county  of 
'  York  J  taken  by  virtue  of  that  commission  should 
be  left  in  the  hands  of  Mr.  Thompson^  one  of  the 
Attorneys,  but  should  not  be  received  as  a  record 
or  filed,  nor  any  use  made  thereof,  or  of  the  en- 
rollment thereof^  until  further  order. 

'  The  order  so  appealed  from  for  setting  aside 
the  above  order,  and  for  allowing  of  the  commis- 
sion as  a  record,  and  that  it  might  be  filed,  was 
made  on  motion  on  behalf  of  Sir  W.  Robinson^ 
Bart.,  and  others. 

In  support  of  the  appeal,  it  was  stated  that  the 
Appellant  having  a  cause  in  Chancery  wherein  the 
Respondent  was  Defendant  respecting  the  bound- 

(a)  Lords'  Journ.  Vol.  XVII.  p.  277. — and  Colies's  Cases  in 
•P^liament,  p.  270, 

aries, 
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aries,  and  finding  by  the  Defendant's  answer 
and  cross  bill,  that  a  pretended  survey  was 
much  relied  on»  he  caused  search  to  be  made  for 
it,  and  none  could  be  found ;  that  he  afterwards 
discovered  tliat  the  survey  bad  been  brought  out 
of  Yorkshire^  and  privately  delivered  to  Thamp^ 
son^  who  had  procured  it  to  be  enrolled  after  it 
had  been  taken  off  the  file,  and  had  been  twen^- 
eight  years  out  of  the  custody  of  any  sworn  Office 
of  the  Court ;  and  that  it  was  manifestly  imper- 
fect, wanting  schedules,  verdicts,  depositions,  plots 
and  maps. 


The  Respondent,  on  the  other  hand,  relied  oo 
the  survey  as  having  been  made  use  of  as  a  re- 
cord on  a  trial  at  bar  in  the  Queen^s  Bench  some 
years  ago»  And  it  was  urged,  that  Squire  and 
Thompson  were  advised  tliat  this  petition  xdos  not 
properly  an  appeal^  but  an  original  complaint  against 
tliem^  or  rather  against  the  Court  qf  EavhequeTj 
for  a  matter  relating  to  the  safe  custody  of  the 
records  of  that  Court,  and  about  which  no  suit 
was  ever  depending  in  that  Court  between  them 
and  the  Lord  Wharton^  so  that  they  could  in  no 
sort  be  made  parties  to  the  said  petition  and  ap* 
peal,  and  therefore  they,  7th  Januarif^  1702,  peti^ 
tioned  the  Lords,  setting  forth  the  said  matters  at 
large,  and  prayed  to  dismiss  Lord  Wharton^s  peti- 
tion, and  discharge  the  order  for  tlieir  answering 
thereto.  But  the  Lords,  22d  January y  1702,  or- 
dered that  Squire  and  Thompson  should  answer 
Lord  Wharton's  petition.  Lord  Wharton  on  the 
25th  January^  moved  the  House  that   Thomf^ 

son 
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son  should  be  lefl  out  of  the  order  for  answering  l^^- 
his  petition,  and  obtained  an  order  that  Thomp-  ^^^^^ 
son  should  not  be  obliged  to  answer.  Squire 
had  answered  and  said,  that  Charles  BathurstylS^sq.^ 
Sir  W.  Robinson^  Bart.,  and  others,  were  De-  g»"«al. 
fendants  with  him  in  the  said  suit  in  Chancery^ 
and  Defendants  in  a  cross  cause  in  that  court,  and 
therefore  insisted  they  ought  to  be  made  parties 
to  this  appeal  together  with  Respondent,  (if  being 
a  party  to  a  cause  in  Chancery  were  any  proper 
foundation  for  making  Respondent  a  party  to  this 
petition,)  complaining  of  an  order  of  the  Court  of 
Exchequer  with  intent  to  use  the  same  as  evi- 
dence. As  to  the  charge  of  Respondent's  con- 
trivance, he  hoped  the  House  would  not  take  cog- 
nizance of  that,  but  refer  the  Appellant  to  the 
due  course  of  law  in  cases  of  such  undue  prac- 
tices* 

The  result  was,  that  the  House  of  Lords  ordered 
that  the  officers  of  the  Exchequer  should  bring 
before  them  the  roll  of  the  15th  Jac.^  the  affidavits 
and  the  office  book,  and  the  survey.  And  on  the 
ISth  of  February  J 1702,  after  hearing  counsel  upon 
the  petition  and  appeal  of  Lord  Wharton^  they 
ordered  that  a  trial  should  be  had  at  the  bar  of 
the  Court  of  Common  Pleas  on  a  feigned  issue, 
whether  the  skins  of  parchment  directed  by  the 
order  to  be  filed,  were  the  perfect,  unaltered, 
exact  and  entire  commission  and  return  first  filed 
in  the  Exchequer  in  the  16th  ofJameSj — proof  of 
the  issue  to  lie  on  Respondent, — the  same  not  to 
be  used  as  evidence  in  the  mean  time  in  any 
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Coitrt,  nor  be  allowed  as  evidence  for  the  Plain* 
tiff  on  the  trial ; — the  verdict  to  be  certified  and 
returned  to  the  House  by  the  Court  of  Commom 
Pleas. 

\Lord  Redesdale. — ^The  House  would  hardly 
at  the  present  day,  I  should  think,  act  upon  the  ju-. 
risdiction  assumed  in  that  case  (a).^ 

Upon  these  authorities  they  submitted  that  sum* 
mary  orders  made  by  Courts  of  Equity  were  the 
subject-matter  of  immediate  appeal  to  this  House. 
They  then  proceeded  to  maintain  that  the  order 
now  appealed  from  was  such  an  order : .  first,  ac- 
cording to  the  general  practice  and  jurisdictionof 
the  Court  of  Exchequer  in  matters  of  revenuet  and 
proceedings  under  extents ;  and  secondly,  under 
the  special  authority  given  to  the  Court  in  such 
cases  by  the  25  Geo.  3.  c.  S5. 

On  the  first  point  they  directed  the  attention 
of  the  House  to  the  nature  of  the  order  which 
had  been  made,  and  the  circumstances  under 
which  it  had  been  applied  for,  and  the  &ct  that 
it  had  been  obtained  on  the  part  of  the  Crown. 

The  cause,  they  would  admit  for  the  sake  of 
argument,  had  been  determined,  and  was  at  an 
end,  though  that  might  be  disputed,  as  the  orders 
were  entitled  in  a  cause,  or  rather  in  causes,  by 


(a)  See  Hargravc's  Edition  of  Hakfi  Treatise  od  Jurisdiction 
of  Dom.  Proc.  Prcf.  p.  196. 

the 
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die  Court  itself.     But  waving  that,  they  had  been  isis. 

disposed  of  in  such  a  manner  as  that  the  parties  ^^^ 

now  appealing  did  not  complain  of  the  judgment  *"^  othera 

of  the  Court.     By  the   original  order  the  real  ^    '"»® 

•^  ^  Attorney- 

estates  of  the  Bankrupts  were  directed  to  be  sold  obneral. 
before  the  Deputy  Remembrancer,  who  was 
ordered  to  take  a  general  account  as  amongst  all 
the  claimants,  and  to  ascertain  the  nature  of  their 
claims,  and  declare  their  respective  priorities.  All 
this  was  done,  and  the  assignees  (the  Appellants) 
do  not  object  to  any  part  of  the  proceedings  so 
far.  But  when  the  Crown  applied  to  the  Court 
^at  it  might  be  referred  back  to  the  Deputy  JRe- 
membrancery  to  compute  interest  claimed  to  be  due  to 
iheCroivn^  in  respect  of  money  issued  on  a  Treasury 
'warranty  which  had  not  been  dtdy  applied^  constitut- 
ing merely  a  simple  contract  debtj  and  that  on  so  large 
a  sum  as  56,655/.,  and  for  so  long  a  period  as  from 
tfie  6th  xf  July ^  1808,  to  t/ie  time  qfpcofment  (the 
crder  being  made  in  181 5, J — ^it  then  became  tiie 
duty  of  the  assignees  on  behalf  of  the  bankrupt's 
estate  to  resist  that  claim,  on  principles  of  law  and 
equity,  upon  the  ground  that  there  had  not  been  any 
such  appropriation  of  the  part  of  the  fund  in  Court, 
claimed  by  the  Crown,  as  entitled  the  Crown  to 
the  dividends  and  interest  accruing  on  the  amount 
of  the  Crown  debt  They  failed  to  do  so  success- 
fully before  the  Court  of  JB.rcAej'f/er,  and  the  order 
was  .ultimately  made,  although  a  very  able  and 
experienced  member  of  the  Court,  who  was  afler- 
jwards  Chief  Baron  ( Jir.  Baron  Richards,)  had 
*9troDgly  expressed  his  dissent,  on  the  grounds  of 

the 


674 

1833. 


Wall 
«sd  Otheri 

V. 

The 
Attorxby- 
Gkmxral. 


CASB6  IN   THE  EXCQEQUEEt 

the  opposition  then  made  to  the  obtaining  the 
order  by  the  now  Appellants. 

Under  those  circumstances  it  was  now  con- 
tended that  the  order  was  either  a  decretal  order 
made  in  a  cause :  or  it  was  an  independent  order 
pronounced  by  a  Court  of  £quity  having  com- 
petent jurisdiction;  and  in  either  case  it  was  con- 
clusive as  against  the  Appellants,  who,  if  this  ap- 
peal did  not  lie  would  be  remediless,  and  in- 
extricably bound  in  a  matter  of  very  large  amount 
and  importance,  involving  questions  of  law  and 
equity,  in  respect  of  which  there  had  been  a  se» 
rious  difference  of  opinion  amongst  the  members  of 
the  Court  by  whom  it  had  been  made.  It  being 
a  mere  order,  no  writ  of  error  could  be  brought,  if 
it  were,  as  represented,  a  proceeding  at  law,  be- 
cause there  was  no  record ;  but  being  an  order 
made  by  a  Court  of  Equity,  as  it  was,  an  apped 
lay  to  this  House,  as  was  fit  and  proper,  nisi  Hetri* 
mentwn  justitUs  sit;  and  it  would  be  a  case  of  ex- 
treme hardship  and  without  parallel,  if  it  were 
not  so. 


That  this  was  an  equitable  order,  in  point  of 
form  and  substance,  if  well  founded,  they  uj^ged, 
was  apparent  from  its  nature  and  effect,  and  Crom 
all  its  incidents.  The  subject-matter  of  it  was  sub- 
stantially matter  for  equitable  consideration.  It 
was  a  retrospective  appropriation  of  funds,  and  a 
determination  of  a  question  of  equitable  claim  to 
interest,  depending  on  the  period  of  actual  ap- 

propriatioQ 
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)^priation  as  fixed  by  the  Court  of  Equity.    It  is       I8SS. 
toot  inconsistent  with  the  nature  of  the  proceeding    ^^^j^ 
by  extent)  or  the  proposition  that  such  a  proceeding    ""^  P*®" 
is  a  proceeding  at  iaw,  that  all  subsequent  orders   ^.^^t 
pronounced  by  the  Court  should  foe  equitable    ^^^ 
orders,  wholly  distinct  from  the  proceedings  under 
the  extent,   and  emanating  from  the  equitable 
jurisdiction  of  the  Court  over  such  proceedings, 
in  all  their  stages ;  the  Court  of  Exchequer  being 
oeoBtitutionally  a  Court,  not  of  two  separate  juris- 
dictions, existing  apart  from  and  independently  €£ 
each  other,  but  a  Court  of  a  blended  and  amalga- 
Biating  jurisdiction,  at  once  legal  and  equitable. 
When  the  legd  proceeding  by  extent  was  at  an 
end,  the  equitable  controul  over  the  funds  pro- 
duced by  it  came  instantly  into  operation,  and 
under  that  equitable  jurisdiction  alone  could  the 
ordjsr  appealed  against  have  been  made,  or  the  ap- 
pKeation  even  entertained.     Such  an  order  is  not 
anidogous  with  any  proceeding  at  law.    It  was 
fimnded  on  a  report  by  the  officer  of  the  Court, 
who  was  armed  with  a  commission  to  ex&mine  wit- 
aesses  upon  a  reference  of  an  equitable  nature, 
autde  in  the  ordinary  course  of  a  Court  of  Equity. 
Skxceptions  were  taken  to  the  report,  and  the  re- 
port was  confirmed  in  the  manner  of  Courts  of 
Bquity.    The  order  was  applied  for  upon  the  con- 
firmation of  the  Master's  report,  when  all  pro- 
ceedings at  law  were  at  an  end,  and  the  fruit  of 
those  proceedings  was  in  Court  waiting  the  equit- 
able disposition  of  it  amongst  the  parties  claim- 
^t,  all  having  equitable  rights  to  be  adjusted  and 
discussed.    The  order  as  pronounced  was  made 
•  TmL.  XI.  zz  not 
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not  in  term  time  as  orders  at  law  are,  but  in  th« 
vacation,  at  the  sittings  in  Grcnfs  Itm^  where 
equitable  matters  alone  are  disposed  of  j  and  it  was 
brought  on  in  the  shape  of  an  application  for  fur- 
ther directions  on  the  report  (a),  and  it  was  en* 
tered  of  the  equity  side  of  the  Court  in  the  SLing^s 
Remembrancer's  office^ 


To  shew  that  the  Court  of  Eofcheguer  were  in 
the  practice  of  exercising  a  jurisdiction  of  equit- 
able interference  in  a  sunimary  way  on  motion  in 
independent  instances,  in  respect  of  matters  of 
right  unconnected  with  causes  or  even  petitionsi 
they  cited  two  orders  from  the  order  books  of  the 
King's  Remembrancer's  office,  wherein  the  Court 
had  so  interfered  (6). 

They  then  contended,  that  if,  independently  oi 
the  statute  of  the  25th  of  Geo.  3.  c.  35.,  passed 
for  enabling  the  Crown  to  sell  more  conveniently 
lands  seized  under  extents,  the  order  appealed 
from  must  be  held  to  have  been  a  legal  order 
pronounced  by  a  Court  of  Law.  Under  the  then 
existing  jurisdiction  of  the  Exchequer  that  statute 
had  given  the  Court,  in  such  ^ases,  an  equitable 
jurisdiction  by  the  powers  which  the  Legisla- 
ture had  conferred  upon  it,  as  being  indispensably 
necessary  for    the    complete  exercise   of  those 

(/i)  Vide  ante.  Vol.  11.  p.  76. 

{b)  Lib.  Ord.^M.  T.  9  Jac^Order,  inter  Hall  and  Older- 
shaw. 

H.  T.  9  Joe.— Order,  In  Re  Fairthild,  and  Others^  the  Kin^s 
tenants  of  the  Manor  of  Orwell. 

powers. 
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•  pow^.  Otherwise,  the  Court  could  not  adjust  in  ^823. 
the  summary  mode  of  practice  prescribed  to  it  ^^^ 
'.  by  the  act,  the  clashing  claims  and  adverse  rights  ""^  oihen 
.0£  parties  which  must  inevitably  arise  in  deter-  .  '"*® 
mining,  upon  *' motion  or  petition  to  be  sup-  Okmbral. 
**  ported  by  affidavits,  or  other  proofs,"  to  whom 
the  surplus  of  the  money  arising  from  the  sale  of 
the  lands  seized  and  sold  belonged,  and  ought  to 
be  paid.  The  present  case,  they  submitted,  was 
a  complete  illustration  of  that  proposition ;  and 
shewed  the  difficulty  which  must  occur  to  em* 
.barrass  the  Court,  if  their  summary  proceedings 
under  that  statute  were  not  to  be  considered  as 
purely  equitable  and  of  the  same  nature,  and  to 
be  ordered  and  directed  with  the  same  latitude  of 
authority,  as  if  the  Court  were  determining  the 
.matter  on  the  more  formal  proceeding  by  bill 
and  decree.  It  was  urged,  that  the  whole  scope 
and  object  of  the  act  was  single  and  independent. 
It  was  to  authorize  the  Court  of  Ea^chequer^  on  the 
mere  motion  of  the  Attornet/^Generaly  to  order  a 
siEde  of  the  lands  of  Crown  debtors  without  suit 
:€ither  by  information  or  bill;  and  to  entitle  the 
purchaser  to  hold  the  estate  as  against  the  Crown, 
and  ^*  all  persons  claiming  under  the  Crown  debtor, 
^  unless  by  a  title  paramount  to  and  available  in 
^^  law  against  such  extent  as  aforesaid.'^  That 
provision  necessarily  contemplated  and  recognized 
iiill  power  and  authority  in  the  Court  to  act  under 
that  statute,  in  as  integral  and  large  a  manner  as 
if  it  were  proceeding  in  a  cause  on  bill  and  an- 
8wer«  The  second  section  of  the  act  adopts  that 
construction  more  directly  and  strongly.    It  re- 

z  z  2  cites 
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cites  that  ^^  from  the  Want  of  the  deeds  and  writ- 
^  ings  relative  to  the  title  of  such  lands,  &c,  as 
*^  the  said  Court  of  Ejcchequer  may  dscbeb  to  he 
^  sold  under  this  act^*  difficulties  may  arise  in  the 
execution  of  it.  It  is  therefore  enacted,  that  ^  it 
^^  shall  be  lawful  for  the  said  Court  of  Exchequer 
**  from  time  to  time  to  make  such  ofder  touching 
'<  the  production,  delivery,and  custody  of  sodi  titk 
^  deeds,  and  writings  as  aforesaid,  in  the  sane 
*<  manner  as  if  a  decree  had  been  made  by  the 
*^  said  Court  for  a  sale  of  the  lands  of  a  Crown 
<<  debtor,  in  execution  of  a  trust  created  for  pay- 
^*  ment  of  debts  by  such  Crown  debtor  him- 
«  self/' 


This  act  therefore,  they  insisted,  gave  the  Coiiit 
of  Exchequer  an  entirely  new  or  eictended  jorii^ 
diction  in  matters  of  extent,  and  that  jorisdictioa 
was  wholly  and  purely  equitable.  It  had  substi* 
tuted  for  the  more  formal  proceeding  of  suit  by 
bill  in  equity  proceedings  by  orders  founded 
upon  motion  and  petition.  It  had  conseqoeotfy 
made  such  motions  equivalent  to  causes  by  biH 
and  the  orders  thereupon  of  equal  eflScacy  with 
decrees  in  suits,  giving  to  those  orders  all  the 
consequences  and  incidents  which  followed  ftom 
and  belonged  to  the  more  formal  decisions  of  the 
Court  as  a  Court  of  Equity.  One  of  the  noit 
con^icuous  and  important  of  those,  was,  that  an 
appeal  would  lie  f^om  such  orders  to  this  Houso^ 
in  the  first  instance,  as  froln  a  decree  in  a  cause, 
or  at  least  as  jQrom  an  independent  order  of  a  Coait 
of  Equity. 

If 
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.  If  sOy  the  order  now  appealed  against  was  such 
an  order,  having  been  made  upon  the  application 
of  the  Crown,  and  consequent  upon  an  order  made 
under  the  25  Geo.  3.  having  all  the  equitable  cha* 
lacteristics  and  consequences  of  a  decree  in  a 
Oiuse,  and  was  therefore  the  subject  of  appeal. 

[^The  Lord  Chancellor.— I  wish  to  know  if  any 
instance  can  be  produced  of  an  appeal  from  any 
order  of  the  Court  of  Exchequer^  under  the  25 
Oeo.  S.or  the  13  EUz.j  having  been  entertained 
by  this  House. 

There  is  nothing,  as  I  conceive  it,  in  either  of 
those  statutes  to  preclude  a  party  from  filing  a 
IhU  in  a  Court  of  Equity  if  it  should  be  necessary 
or  advisable,  and  in  that  way  he  ^might  save  his 
right  of  appeal.  In  matters  ordinarily  determina- 
ble on  motion  or  petition,  as  in  cases  of  lunacy 
and  bankruptcy,  it  has  been  always  usual  for  the 
Chancellor^  where  the  party  suggests  a  desire  to 
fppeal,  to  direct  a  bill  to  be  filed,  instead  of  pro- 
coeding  in  the  common  and  ordinary  course,  for 
tfae  express  purpose  of  affording  to  either  party 
tba  opportunity  of  appealing  from  his  decision. 

Lord  Redesdale. — That  was  the  constant  prac- 
tice oiLord  Hardwicke.'] 

It  was  submitted,  that  the  Court  being  autho- 
rised to  proceed  under  the  statute  in  a  summary 
way,  it  was  a  course  which  best  suited  the  interest 
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of  all  parties,  and  the  present  Appellants  had  no 
right  to  anticipate  the  order  made.  Having  been 
made,  the  only  course  was  to  appeal  to  this  House, 
and  a  bill  could  not  afterwards  have  been  filed  for 
the  purpose  of  bringing  that  order  either  directly 
or  indirectly  under  the  review  of  the  Court,  It 
was  in  itself  as  final  and  conclusive  as  a  decree. 
In  effect  it  was  already  a  decretal  order  of  a  Court 
of  Equity. 


They  stated,  that  there  were  many  instances  of 
decretal  orders  made  by  the  Court  of  Ejxhequer 
on  petition.  Even  the  case  of  Sir  Thomas  Cecil  {a) 
was  a  proceeding  not  by  bill,  as  it  was  generally 
supposed  to  have  been,  but  by  petition,  and  that 
appeared  from  the  records  of  the  Court.  In  con- 
sequence of  modern  regulations,  they  observed,  it 
had  become  the  practice  of  the  Court  of  Chancen/ 
to  make  many  orders  on  motion  and  petition, 
which  could  only  have  been  obtained  before  on 
suit  by  bill ;  but  that  alteration  in  the  practice 
could  not  have  the  effect  of  destroying  the  suitor's 
right  of  appeal,  or  of  ousting  this  tribunal  of  its  ap- 
pellate jurisdiction.  They  stated,  that  it  had  been 
determined  in  an  important  case  which  underwent 
very  much  discussion  in  the  Court  of  Exchequer^ 
that  statutes  creating  new  jurisdictions  with  powers 
to  act  in  a  summary  way,  did  not  take  away  of 
abridge  an  inherent  controlling  authority  in  other 
existing  courts.     For  that  they  cited  the  cases  of 


(a)  7  Co.  Rep.  19. 


Cokbrooke 
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ColehrooJce  and  Others  v.  The  Attomey-^General 
and  Others  (a),  and  Ex  parte  ColebrooJce  (b). 

{Lord  RsDESDALE. — In  those  cases  the  Court 
determined  that  a  bill  ought  to  be  filed  to  give 
them  authority,  and  that  they  could  not  act  on 
petition. 

•        

It  would  be  desirable  that  the  House  should  be 
informed  of  the  course  of  proceeding  pursued  in 
these  cases  for  obtaining  redress  by  a  party 
aggrieved,  by  the  Crown  process  of  levari^  before 
the  statute  of  Elizabeth^  when  the  Crown  debt 
had  been  satisfied  out  of  the  issues  of  the  lands 
seized,  which  would  appear  by  the  Sberifi^'s  ac- 
counts. There  have  been  at  various  periods  very 
many  bills  filed  in  the  Exchequer  against  the 
Attomey-Generalj  to  enable  the  complainants  to 
avail  themselves  of  the  statute  of  3S  Hen.  8.,  and 
that  fact  gives  rise  to  much  difficulty- on  the  pre- 
sent question"^.] 

*  It  was  suggested,  that  amongst  the  objections 
vhich  would  arise  to  the  filing  a  bill  in  the  pre- 
sent case,  would  be  that  there  were  no  persons 
who  could  properly  be  made  Defendants  to  the 
suit,  and  there  was  nothing  which  the  Appellants 
could  reasonably  pray  in  the  matter.  Their  sole 
object  was,  to  rescind  an  order  of  the  Court  ofEx^ 
cJiequer  consequent  upon  a  judgment  of  which  they 
did  not  complain. 

{a)  AfUc,  Vol.  VII.  p.  146.  {b)  Ante,  Vol.  VII.  p.  87. 

*  See  Observations  at  conclusion. 
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The  Appellants'  counsel  ultimatelj  uiged)  diat 
if  there  could  be  no  appeal  in  this  matter,  the  Ap- 
pellants  who  complain  of  error  in  an  order  of  the 
Court  of  Exchequer  would  be  without  remedy, 
however  erroneous  the  order  might  really  be# 

The  Attomey^General^  Gaselee  and  Wrag^  for 
the  Respondents,  admitting  the  general  jurisdic- 
tion of  the  House  of  Lards  as  a  Court  of  Appeal 
from  all  Courts  of  £quity,  whether  against  inter- 
locutory and  independent  orders,  or  against  find 
decrees,  insisted  that  they  had  no  such  appdlate 
jurisdiction  in  respect  of  such  orders  pronounced 
by  Courts  of  Law,  nor  any  immediate  jurisdiction 
from  the  judgments  of  such  courts,  which  could 
only  be  brought  before  them  after  the  intermediate 
proceeding  by  writ  of  error. 

The  real  question  therefore  to  be  determined 
on  this  preliminary  discussion,  would  be  simply 
whether  the  order  now  sought  to  be  appealed 
against  was  strictly  a  legal  order  made  by  a  Court 
of  Law,  or  an  equitable  order  of  a  Court  of  Equity. 

They  contended,  that  the  order  was  a  proceed- 
ing of  the  Court  of  Exchequer  on  a  motion  made 
in  the  matter  of  an  extent ;  that  all  extents  were 
in  their  nature  purely  proceedings  at  law,  both  is 
form  and  in  substance^  having  nothing  of  an 
equitable  character  to  distinguish  them  from  other 
legal  proceedings;  that  if  there  had  been  any 
error  in  the  final  decision  of  the  Court  under  the 
extent,  the  Appellants  should  have  brought  their 

writ 
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writ  of  fehror,  of  that  if  they  were  aggrieved  by  1^9^^ 

the  subsequent  order  of  th6  Court,  they  mighfc  wjST^ 

have  filed  a  bill  against  the  Attomdjjf-General  under  •^  ^•^^^ 

the  statute  of  33  Hen.  8.  c.  39.,  in  either  of  which  ^   v^* 

cases  they  might  have  appealed  from  the  Court  of  Oi>nuuu 
Ejtchequer  to  this  House. 

In  the  present  c^e^  however^  they  insisted  that 
the  appeal  now  attempted  to  be  Supported  could 
not  be  maintiainedi  bemuse  as  this  was  a  mere  in- 
dependent ordei"  of  the  Convioi Exchequer  acting  in 
li  matter  within  its  Idgal  jurisdiction  as  a  court  of 
law,  tnade  not  in  any  caiise^  but  on  a  motion  in 
a  matter  respecting  which  nd  catise  was  pending^ 
tio  appeal  lay  against  it^  nor  could  even  a  writ  of 
fefror  be  brought  foi"  the  purpose  df  itnpugning  or 
rescinding  iti  So  cleariy  was  this  order  of  a  Court 
of  Law  unappealable  from,  it  might  as  i^ell  be  at* 
tempted  to  appebl  against  att  order  of  the  Court  of 
King^s  Bench  or  Common  Pleas  made  absolute  for 
a  new  trial,  or  for  setting  aside  an  award,  or  even 
for  computing  principal  and  interest  on  a  bill  of 
Exchange,  or  for  a  mandamus^  or  paying  money 
out  of  court,  or  in  short  liny  of  the  various  orders 
of  the  courts  made  in  the  ordinary  course  of  prac- 
tice*  Some  of  those  also,  as  in  the  present  case, 
involve  grave  questions  of  law,  and  respect  prd^ 
|)erty  of  very  large  Itmount.  All  the  topics  of 
hjurdship  and  absence  of  remedy  fiaight  therefofe 
be  equally  pressed  in  such  cases  od  the  attention 
of  this  Houses  in  attempting  to  make  them  the 
sulgect-lnatters  of  appeal.  So  even  in  equity  there 
were  many  orders  which  could  not  be  appealed 

against. 
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1833.       against,  as  was  the  case  with  all  those  which  were 
^j^       made  in  matters  of  idiocy,   lunacy>  and  bank- 
•Bd  othew    ruptcy,  unless  there  should  be  a  cause  depending 
AmMBT.   ^^  court  in  respect  of  the  subject-matter  of  the 
obvual.    order.     In  the  case    of  Sheldon   v.    Farlescue 
Aland  (a),  it  was  determined  that  no  appeal '  lies 
from  an  order  of  the  Lord  Chancellor  touching 
lunatics,  to  the  House  of  Lords,  but  only  to  the 
King  in  council.    In  order  to  obviate  the  com- 
plaint of  the  party  being  deprived  of  the  right  of 
appeal  by  such  orders,  the  course  had  always  been 
for  the  Court  (if  a  Court  of  Law)  to  suggest  and 
permit  that  the  matter  should  be  so  moulded  as  to 
be  put  on  record^  that  it  might  become  the  sub- 
ject of  a  formal  judgment  from  which  a  writ  of 
error  might  be  brought,  and  then  an  appeal  would 
lie;  or  (if  it  were  a  Court  of  Equity  acting  in  bank- 
ruptcy,  &c.,)    the  Chancellor   generally  recom- 
mended a  bill  to  be  filed  to  afford  an  opportunity 
of  appealing. 

In  the  present  case,  they  submitted,  there  was 
another  course  which  might  have  been  pursued 
by  the  parties  who  would  now  appeal  against  thb 
order.  They  might  have  filed  a  bill  against  the 
Attorney-Genial  on  the  whole  matter,  ailing 
the  facts  of  their  case,  and  insisting  on  their  sup- 
posed equity,  under  the  SSd  of  Hen.  8.,  when  all 
the  merits  of  the  case  would  have  been  brought 
before  the  Court.  For  that  the  case  of  Sir 
Thomas  Cecil (^b)  was  cited  as  a  conclusive  audiority. 
That  was  not,  however,  as  had  been  stated,  a  case 

* 

(a)  3  P.  Wms.  108.  (6)  7  Co.  Uep.  19. 

of 
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of  petition :  it  was  brought  before  the  Court  by  bill,       1828. 
and  so  it  was  said  to  have  come  on  by  Lord  Coke       ^^^^ 
himself.       As  to  the  proceeding   having  been    ««H>otiiert 
termed  a  petition  in  any  stage  of  the  matter  on    .   ***« 
the  records,  it  was  well  known  that  in  those  days    Obiwral. 
the  terms  "bill"  and  ** petition*'  were  used  sy- 
nonymously, as  convertible  terms  (a).    The  state- 
ment of  that  case  by  Lord  Coke  is  the  more  particu- 
larly to  be  relied  on,  as  he  himself  took  an  active 
part  in  that  proceeding.     Another  authority  on 
that  point  is  to  be  found  in  the  case  of  Savile  v. 
the  Queen  Mother  (b\  where  a  demurrer,  founded 
upon  the  objection  that  the  statute  of  the  SSd  of 
Hen.  8.  would  not  support  a  bill,  was  overruled. 
So  in  the  cases  already  cited  on  the  other  side, 
ex  parte  Colebrooke  and  Colehrooke  v.  Attorneys 
General  and  others  (c),  the  Court  of  Exchequer  (ji) 
determined  that  the  summary  mode  of  proceeding 
by  petition  was  not  the  proper  course,  but  that  a 
bill  might  be  filed  against  the  Attorney^General^ 
which  being  afterwards  adopted  was  adjudged  to 
be  maintainable  on  demurrer. 

(a)  This  argument  is  two-edged,  and  may  be  applied  to  sup« 
port  or  destroy  either  proposition.  It  shews  not  only  that  that 
which  is  called  a  petition  may  have  been  a  bi11»  but  also  that 
what  was  called  a  bill  may  have  been  a  petition. 

{h)  Hardr.  503. 

(c)  Ante,  Vol.  VII.  p.  146.  But  note,  that  Mr.  Barm  Graham, 
who  reluctantly  submitted  to  the  majority  of  the  Court,  diflered 
strongly  as  to  the  mocjie  of  proceeding  there  suggested  to  be  pro* 
per  by  the  rest  of  the  Court.<— Vide  ex-parte  Colebrooke,  pp. 
ISO,  131.  and  Craufurd  and  Others  &•  Attorney-General  and 
Others,  p.  81. 

(rf)  Ibid.  p.  87. 
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2^^^  The  parties  mgii^  the  reoq[>tkm  of  this  i^ipeid 
therefiwe,  havii^  ample  means  of  tmnging  the 
whole  matter  before  the  House  in  a  regular  mode^ 
pould  have  no  right  to  state  in  aigument,  as  they 
OnsmAL.  ]im)  done^  that  if  no  appeal  lay  firmn  this  (Hrder  of 
the  Exchequer^  lliey  were  conclusively  bound  and 
without  remedy,  if  there  had  been  any  error  or  in« 
justice  on  the  part  of  the  Court,  or  to  complain  of 
a  harddiip  which  they  niight  themselves  have 
prevented. 

In  answer  to  the  observations  and  aiguments  of 
the  Counsel  lor  the  Appellants,  founded  upon  the 
judicial  constitution  of  the  House  of  Lords,  as  a 
Court  of  appellate  jurisdiction,  and  the  cases 
which  had  been  cited  as  precedents  in  favour  of  this 
appeal  from  the  printed  journals  of  the  House^ — 
the  Respondents*  Counsel,  admitting  the  general 
jurisdiction  <^  the  House,  insisted  that  the  cases 
cited  merely  diewed  that  substantive  carders  of  the 
Court  6£  Chancery f  sitting  as  a  Court  of  Equity^ 
might  be  appealed  against;  and  the  report  that 
there  were  no  precedents  of  appeals  against  simi* 
lar  orders  being  refused,  only  tended  to  shew  that 
no  attempt  had  been  made  to  appeal  against  such. 
Yet  they  contended  that  there  were,  as  had  been 
already  shewn,  many  exceptions  to  the  universal 
exercise  of  even  that  jurisdiction,  as  in  matters  of 
bankruptcy  and  other  heads  of  equitable  authmty^ 
But  they  still  more  strongly  contended,  as  ^ 
main  proposition  on  which  they  meant  to  rdy  in 
support  of  their  objections  to  the  admissibilitj  of 

the 
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"the  pnetent  appeal,  (|iat  an  imn^diate  and  direct  ^M8. 

-appeal  could  not  be  entertained  by  this  House  v]i!u 

against  an  order  of  a  Court  of  Law.  "^  otken 


The  sole  question  therefore,  thejr  submitted, 
-whicb  was  now  under  the  consideration  of  the 
'House  was,  whether,  in  point  of  form  and  sob- 
atance,  the  order  of  thp  Court  of  Exchequer  of  the 
sad  of  December^  1815,  was  an  ordinary  legal 
4xdeT  pronounced  by  a  Court  of  Law,  or  an  inters 
locutory  decretal  prder  proceeding  from  a  Court 
of  Equity.  If  it  were  the  latter,  they  would  ad^ 
mit  they  ought  to  answer  the  present  petition  of 
appeal :  if  it  were  the  former,  tiiey  insisted  that  it 
was  not  admissible— 4ind  that  they  ought  not  to  be 
called  upon  for  an  answer. 

On  diat  question  they  profisssed  to  entertain  no 
<lottbt.  The  Court  of  Exchequer  they  desciibed  as 
iieing  a  Court  which,  whilst  it  (Mreserved  its  origi- 
tial  nature  of  a  Court  constituted  for  the  judieial 
tdisposal  of  matters  afiecting  the  King's  revenue, 
oi  respect  of  which  it  was  a  Court  of  Law,  was  also 
a  Court  of  Common  Pleas  and  a  Court  of  Equi^; 
and  that  these  three  independent  branches  of  its 
jurisdiction  were  kept  as  distinct  from  each  other  as 
if  they  belonged  severally  to  three  different  courts. 
The  Court  of  llevenue  in  the  Exchequer^  they 
asserted,  was  strictly  and  purely  a  Court  of  Law, 
proceeding  upon  principles  and  rules  of  law,  aa4 
conforming  in  pract^e  and  pleading  with  that  of 
(Other  Courts  of  Law,  as  well  in  substance  as  in 
form.     The  proceeding  by  writ  >of  extent,  they 
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urged,  was  a  proceeding  peculiar  certainly  to 
the  Court  oi  Exchequer^  but,  like  all  its  other  pro- 
ceedings on  the  revenue  side  of  the  Court,  coram 
JSaronibuSy  it  was  a  proceeding  strictly  at  law  firom 
beginning  to  end,  without  one  characteristic  of  a 
proceeding  in  equity,  to  differ  it  from  a  legal,  or  to 
assimilate  it  to  an  equitable  proceeding.  It  com- 
menced by  writ,  it  was  appeared  to  and  pleaded 
to  as  all  other  legal  processes  were  in  the  Courts  of 
Common  Law,  and  the  same  forms  were  observed. 
An  issue  was  framed  and  submitted  to  a  jury,  and 
the  judgment  is  entered  up  in  the  ordinary  man» 
ner,  and  that  judgment  might  be  reviewed  as  other 
judgments  at  law,  upon  a  writ  of  error,  and,  finaUy, 
from  the  judgment  of  the  Court  of  Error  an  ap- 
peal lies  to  this  House.  The  writ  of  error  in 
cases  of  extent  was,  like  other  writs  of  error,  from 
the  Court  of  Ejxhequery  given  by  the  Slst  of  Edw. 
S.,  and  was  required  to  be  directed  to  the  Tresp 
surer  and  Barons.  They  cited  the  case  of  the 
King  V.  Cotton  (a)  as  furnishing  by  an  instance,  in 
detail,  a  history  and  acdurately  full  account  of  the 
whole  of  the  proceedings  under  an  extent,  from 
the  first  process  to  the  final  judgment,  and  the 
ultimate  determination  of  the  Court  of  Error;  the 
whole  of  which,  they  submitted,  incontestably 
proved  that  the  entire  course  of  proceeding  there- 
in was  throughout  a  proceeding  at  law,  unmixed 
with  any  equitable  forms,  and  completely  inde- 
pendent of  any  matter  of  equity. 


As  to  the  analogy  which  had  been  attempted  to 


(a).  Pa(ker^8Rq>.112. 
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be  established  between  the  order  made  in  this 
case  and  orders  made  by  Courts  of  Equity,  from 
the  mode  and  time  in  which  the  order  was  made, 
and  the  circumstances  preceding  it,*— they  observed 
that  the  orders  of  Courts  of  Law  were  also  fre- 
quently made  in  the  same  manner,  namely,  on 
reference  to  the  Master,  and  report  made  therecHi, 
proceeding  on  equitable  principles.  This  often 
occurred  where  the  Master  was  directed  to  take 
accounts,  and  adjust  the  rights  of  parties  interested 
in  sums  paid  into  Court  or  remaining  in  the  hands 
of  sheriffs.  They  were  also  made  out  of  term 
time,  having  reference  to  the  preceding  term. 
-The  order  in  question  was  made  in  a  matter  con- 
sequent upon  a  cause  at  law^  and  by  the  judge 
who  had  decided  the  cause,  and  was  entitled  ^'  in 
the  cause  ^\  and  not  as  a  proceeding  in  equity  in- 
dependent of  the  cause  at  law.  .  '     '     J 
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.To  the  argutpent — founded  on  the  proposition 
that  the  statute  of  the  25th  Geo.  S.  had  given  the 
Court  of  Exchequer  a  new  jurisdiction,  enabling 
them  to  deal  with  the  estate  of  a  Crown  debtor  in 
a  summary  way,  and  that  their  proceedings  under 
that  act  were  of  an  equitable  nature,  giving  to 
their  orders,  made  by  virtue  of  that  act,  an  equit- 
able character,  and  clothing  them  with  all  the  in«- 
cidents  attendant  upon  decretal  orders  of  the 
Court  of  Chancery y — they  answered » that  there  was 
noibundation  for  that  proposition ;  that  there  was 
nothing  in  the  act  to  warrant  it,  or  to  make  the 
proceedings  of  the  Court  under  that  statute  pro- 
iceedings  on  the  equity  side  of  the  .Court,  and  that 

in 
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in  matters  which,  up  to  a  certain  period  and  until 
the  Court  was  called  on  to  act  under  the  statute, 
had  been  proceeded  upon  on  the  law  side  of  the 
Court.  If;  would  \}e  quite  an  anomaly  that  a 
cause  should  be  a  cause  at  law  for  one  purpose, 
and  a  matter  of  equity  for  another,  and  that  U 
should  be  proceeded  with  according  to  legal 
forms  and  on  leg^  principles  up  to  a  certain  stagf 
or  to  its  conclusion,  imd  dien  that  it  should  at 
once  assume  aa  equitable  character,  aiaking  all 
fiuther  proceedings  or  consequential  orders  pro- 
ceedings in  equity  or  equitable  orders.  The 
statute,  they  submitted,  related  expressly  to  pro- 
ceedings  by  extent,  and  had  reference  to  the  prac- 
tice as  existing  in  such  cases  at  the  time  the  act 
was  passed :  and  the  whole  object  of  it  was  merely 
to  provide  a  needier  mode,  by  sale  of  the  Crowa 
debtor's  lands  in  all  cases  of  extent,  §6t  giving  fht 
Crown  the  benefit  of  its  judgment,  when  obtained 
through  the  medium  of  the  prerogative  process. 


On  the  whole  therefore,  the  Counsel  for  the 
^respondents  submitted  to  their  Lordships,  diat 
the  House  would  act  conformably  with  their  own 
practice,  with  respect  to  their  appellate  jurisdio> 
tioa  over  the  judicial  Courts  of  Record,  by  di»> 
missing  the  Petition  of  Appeal. 


Lord  Eldo^,  Cha$iceUor^ — It  is  prudent,  un- 
doubtedly, that  we  diould  take  some  time  in  this 
case  to  consider  of  our  judgment  upon  this  im- 
portant preliminary  point,  raised  in  respect  of  thf 
juiisdictioa  of  this  House.      The  other  qpestico^ 
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whether  this  final  order  of  the  Court  oi  Exchequer 
were  such  as  should  have  been  made,  is  a  point 
which  we  have  not  yet  approached,  as  the  first 
question  is  whether  we  should  be  entitled  to 
examine  this  at  all  in  the  way  in  which  it  is 
brought  before  us.  In  determining  that  first 
question,  we  should  take  care  that  we  do  not  as- 
sume a  jurisdiction  which  we  have  not,  as  well  as 
not  to  omit  doing  that  which  we  have  a  right  by 
our  acknowledged  jurisdiction  to  do.  As  to  that 
view  of  the  point  brought  under  our  considera- 
tion, I  do  not  think  that  the  circumstance  which 
has  been  mentioned,  with  respect  to  the  proceed- 
ings of  the  Attorney-General  in  1800  and  since, 
(as  it  strikes  him  as  well  as  myself)  is  very  ma- 
terial, because  I  do  not  apprehend  that  if  they 
have  been  going  on  in  the  way  that  has  been 
stated  by  consent^  that  would  finally  give  us  juris- 
diction, or  that  we  should  therefore  be  entitled  to 
assume  jurisdiction.  But  when  it  is  said  that  the 
proceeding  itself  must  be  considered  as  partaking 
of  an  equitable  character  from  the  beginning  to 
the  end,  I  think  that  is  not  so,  and  it  is  material 
that  we  should  notice  that.  I  take  a  case  in 
bankruptcy  for  instance,  and  I  ask  how  many 
cases  in  bankruptcy  there  are  where  the  question 
is  brought  before  the  Master  and  not  sent  to  Com- 
missioners,  and  where  a  decision  pronounced  in 
this  way  is  final,  and  where  there  is  no  appeal 
from  the  authority  of  the  Court,  when  it  has  pro- 
ceeded upon  the  facts  found  in  the  same  way  as 
proceedings  in  causes.  I  do  not  apprehend  that 
tiecause  this  summary  mode  of  proceeding  is  given 
VOL.  XI.  3  A  by 
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by  the  act  of  the  25th  Geo.  S.,  it  therefore  take9 
away  from  the  subject  the  right  of  proceeding  in 
a  different  manner.  It  would  not  have  been  any 
thing  very  extraordinary  if  the  Court  had  been  in- 
formed that  it  was  a  question  of  very  considerable 
consequence,  with  respect  to. the  application  of 
the  money  in  the  way  it  is  directed  by  the  last 
order,  and  if  it  had  been  thereupon  suggested  by 
the  Court  that  the  question  was  of  sufficient  im- 
portance to  justify  proceedings  of  a  more  formal 
kind,  that  they  should  have  made  an  order  fiir 
permitting  a  different  mode  of  proceeding,  that 
the  parties  might  have  an  opportunity  of  putting 
the  matter  in  another  shape,  for  the  purpose  of 
carrying  the  question  further,  so  as  to  have  given 
appellate  authority  to  this  House.  It  would  have 
deserved  the  consideration  of  the  Exchequer^  whe* 
ther  they  would  not  have  done  well,  in  this  case, 
to  have  adopted  such  a  mode  as  is  sometimes  done 
in  cases  of  bankruptcy,  so  as  not  to  decide  it  io 
such  a  manner  as  that  the  parties  could  not  ap* 
peal.  The  Court  might  have  acted  upon  this 
principle,  and  have  abstained  from  doing  whtf 
they  have  done,  in  order  that  either  party  might 
file  a  bill  in  equity.  We  know  that  the  ChanccUat 
often  does  that,  refusing  to  decide  upon  any  judg* 
ment  of  his  own,  but  giving  leave  to  file  a  bill,  in 
order  that  if  he  be  wrong  he  maybe  set  right  by  i 
Court  of  Appeal.  With  respect  to  the  word 
^*petition'\  which  is  mentioned  over  and  over 
again  in  the  cases,  I  think  it  means,  not  petitions 
in  equity,  but  such  petitions  as  are  frequently 
mentioned  in  all  acts  of  parliament.    The  questioa 
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of  jurisdiction  was  said  to  turn  on  this,  whether 
this  be  a  common  law  proceeding  in  a  Common 
liRW  Court,  or  an  equitable  proceeding  in  a  Court 
of  Equity.  In  one  case  it  is  said  we  have  no  jurisdic- 
tion,  because  if  it  be  a  common  law  proceeding  it 
is  not  the  subject  of  appeal  to  this  House }  on  the 
other  hand  it  is  said  to  be  a  proceeding  in  equity, 
in  respect  of  which,  by  the  modem  law,  the  party 
has  a  right  of  appeal  to  this  House.  Upon  the 
whole,  it  is  an  extremely  important  question,  as 
this  House  is  certainly  not  to  assume  jurisdiction 
where  it  has  it  not;  but  at  the  same  time  it  is 
bound  not  to  omit  exercising  a  jurisdiction  which 
it  in  fact  has.  Upon  that  subject,  therefore,  I 
would  recommend  time  to  be  taken,  in  order  to 
consider  this  preliminary  point,  which  has  nothing 
at  all  to  do  with  the  merits  of  the  question  upon 
which  this  order  has  been  pronounced,  and  which 
is  the  real  object  of  the  appeal. 
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Judgment  postponed. 

The  question  was  a  second  time  argued  by  Fon* 
hlanque  and  ShadweU  for  the  AppeUants,  and  by  the 
Attorney -General  2Lndi  ^royfbr  the  Respondent  (a), 
when  the  case  was  once  more  adjourned. 


Tlie  House  being  prepared  to  give  judgment, 

Lord  Redesdale  this  day  delivered  his  opinion 
as  follows : — 

(a)  The  argaments  on  both  occasions  are  embodied  in  the 
iNiaer  part  of  this  case,  for  the  sake  of  brevity  and  convenience. 

3  A  2  This 
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1823;  This  case  was  lately  heard  before  your  Lord- 

^V^  ships,  and  it  involves  a  question  of  some  conse- 

and  otbers  quencc   in  respect  of  your   Lordships*  jurisdic- 

,  The  tiQn.     It  is  a  petition  in  the  nature  of  an   ap- 
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General,  peal  against  an  order  of  the  Court  of  Ea^chequer^ 
made  in  the  manner  stated,  with  respect  to  the 
disposition  of  money  which  has  arisen  by  the  sale 
of  estates  that  were  sold  under  an  order  of  the 
Court  of  Exchequer,  authorized  by  a  particular 
act  of  Parliament.  Those  estates  being  seized 
into  his  Majesty's  hands  by  writs  of  extent  issued 
to  the  Sheriff  of  Hertford  and  Dorset,  in  conse- 
quence of  considerable  debts  due  from  the  House 
of  Boyd,  Benfield  and  Co.  to  his  Majesty,  the 
act  of  Parliament  to  which  I  have  alluded  au- 
thorized the  sale  of  the  estates,  to  pay  the  debts 
due  to  his  Majesty,  instead  of  satisfying  those 
debts  out  of  the  growing  rents  and  profits,  accord- 
ing to  the  usual  course  previously  to  that  act. 

My  Lords,  upon  the  merits  of  this  case,  as  to 
the  question  with  respect  to  the  propriety  of  the 
order  made  by  the  Court  of  Exchequer ^  which  is 
the  subject-matter  of  this  appeal,  I  do  not  propose 
'  now  to  trouble  your  Lordships,  because  the  first 
question  to  be  considered  is,  whetheryour  Lordships 
can  make  any  order  upon  this  petition  which  is 
now  before  you,  regard  being  had  to  the  •circum- 
stances under  which  it  is  brought  under  your 
Lordships'  consideration. 

The  proceedings,  which  originated  in  the  Court 
of  Exchequer,  were  writs  of  extent,  issued  for  the 

purpose 
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purpose  of  obtaining  satisfaction  of  certain  debts  1823. 

due  to  the  King.     One  of  these  debts  was  a  debt  V^1!ll 

which  was  found  by  inquisition  (which  inquisition  and  others 

operates  in  the  nature  of  a  judgment),  and  the  ^    ^hc 

r  ti      o  /'  ^  Attorn  ET- 

process  to  be  resorted  to  for  obtaining  satisfaction     gbneral. 
thereupon,  is  the  writ  of  extent.     The  other  debt 
was  a  debt  upon  bond,  taken  by  the  King,  on 
which  the  Hke  process  of  extent  may  issue  without 
any  previous  inquisition. 

My  Lords,  the  proceedings  with  respect  to 
these  writs  were  represented  to  your  Lordships  as 
being  instituted  ia  a  part  of  the  Court  of  £^- 
chequery  which  is  what  is  called  the  Equity  side  of 
the  Court.  My  Lords,  I  apprehend  that  to  have 
been  a  total  mistake,  and  that  the  proceeding  was 
a  proceeding  at  Common  Law,  aJthough  the  per- 
sons composing  the  office  of  the  Court  from  which 
it  issued,  in  some  respects  also  compose  the  office 
of  the  Court  of  Equity,  and  have  the  charge  of  its 
proceedings,  so  far  as  the  Court  of  Exchequer 
exercises  a  jurisdiction  in  equity.  Yet  that  part 
of  the  Court  from  which  the  writs  of  extent  issued, 
is  in  that  particular  respect  simply  and  only  a 
Court  of  Common  Law.  Now  the  question  which 
is  immediately  to  be  considered  by  your  Lord- 
ships is,  not  whether  the  persons  who  have  pre- 
sented this  petition  of  appeal  are  or  are  not  en- 
titled to  any  relief  against  the  order  complained 
of,  or  whether  your  Lordships  have  or  have  not  a 
jurisdiction  over  the  subject-matter  of  their  com- 
plaint, and  a  power  of  redress ;  but  whether  the 
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parties  have  proceeded  in  a  right  manner  for  the 
purpose  of  obtaining  your  Lordships'  judgment 
upon  that  subject,  or  in  other  words,  whether  the 
proceeding  itself  be  not  of  such  a  nature,  as  that 
if  you  have  a  jurisdiction  in  respect  of  the  subject* 
matter,  you  are  not  precluded  from  exercising  it 
by  the  nature  of  the  proceeding  as  a  matter  of 
practice. 


My  Lords,  the  original  proceedings  being  by 
the  common  process  of  the  Court  of  EJtchequerj 
for  the  purpose  of  recovering  debts  due  to  the 
Crown,  the  first  question  is,  from  what  side  of  the 
Court  that  process  issued.  My  Lords,  it  issued 
from  a  Court  which  is  a  Court  of  Record  at  Com- 
mon Law,  constituted  for  the  purpose  of  tlie  re- 
covery of  the  King's  debts.  If  so,  a  process  origi- 
nally issued  from  the  Court  of  Exchequer  as  a 
Court  of  Law,  cannot  be  converted  into  a  process 
of  a  different  description  by  means  of  the  exercise 
of  that  special  authority  which  is  given  to  it  by 
the  act  of  Parliament  to  which  your  Lordships 
have  been  referred,  prescribing  certain  summary 
proceedings  for  the  purpose  of  effecting  sales  erf* 
estates  taken  under  writs  of  extent  and  then  apply- 
ing the  monies  which  are  raised  by  such  sale  in 
payment  of  the  debt  at  once,  instead  of  waiting 
the  slow  process  of  satisfaction  by  htHtri  out  of 
the  rents  and  profits  of  the  estate.  That  act 
authorized  the  Court  of  Exchequer ^  that  is  the 
Court  from  which  the  writ  of  extent  issued,  to 
make  summary  orders  upon  the  subject,  aod  par- 
ticularly 
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ficularly  in  respect  of  the  disposal  of  the  surplus^ 
in  case  there  should  be  a  surplus  after  paying  the 
debt  due  to  the  Crown. 

My  Lords,  in  this  case  there  was  a  surplus,  and 
it  is  with  respect  to  that  surplus  that  the  question 
intended  to  be  brought  under  your  consideration 
arises,  had  it  not  been  for  the  intervention  of  this 
preliminary  question,  as  to  your  jurisdiction  as  a 
Court  of  Appeal  from  an  order  of  this  nature* 

My  Lords,  a  great  deal  of  the  argument  which 
has  been  offered  to  your  Lordships  has  been, 
in  ray  humble  judgment,  wholly  beside  the  ques* 
lion.  It  has  been  generally  asserted  that  your 
Lordships  have  a  universal  superintending  juris- 
diction, and  that  you  are  empowered,  by  way  of 
appeal,  to  entertain  complaints  of  any  failure  in 
the  administration  of  justice  in  any  other  jurisdic- 
tion. That,  to  a  certain  extent,  is  true,  but  be- 
yond a  certain  extent  it  is  not  true;  because  there 
are  many  cases  in  which  your  Lordships  could 
not  entertain  jurisdiction,  such  as  those  which 
afise  in  the  Admiralty  Court,  the  Ecclesiastical 
Courts  the  Court  of  Chancery  in  matters  of  bank- 
ruptcy, and  so  on.  But,  my  Lords,  respecting 
matters  arising  in  the  Court  of  Exchequer^  I  have 
no  doubt  that  your  Lordships  have  jurisdiction,  if 
the  proper  mode  be  taken  for  the  purpose  of 
calling  upon  your  Lordships  to  exercise  that  juris^ 
diction.  Before  the  act  which  I  have  adverted  to, 
and  which  was  made  for  enabling  the  Crown  to 
proceed  to  the  sale  of  estates  taken  under  extents 
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to  satisfy  debts  due  to  the  Kingj  the  land  remiuned 
in  the  hands  of  the  Crown,  until  by  perception  of 
the  rents  and  profits,  according  to  the  extended 
value  which  was  returned  by  a  jury  on  the  execu- 
tion of  the  extent,  the  debt  should  be  paid.  With 
respect  to  the  merits  of  this  case,  I  may  here,  by 
the  way,  advert  to  one  circumstance.  It  was  per- 
fectly immaterial  to  the  debtor  whether  the  Crown 
actually  received  the  rents  and  profits,  the  Crown 
having  taken  the  estate  into  its  hands  at  the  valued 
rate;  for  whenever  the  estate,  according  to  that 
valued  rate,  should  have  paid  the  debt,  the  debtor 
was  entitled  to  come  into  the  Court  of  Exchequer 
and  to  plead  that  the  debt,  by  perception  of  the 
rents  which  had  been  received,  was,  or  might  have 
been  satisfied,  and  he  would  be  entitled  then  to 
take  the  estate  out  of  the  King's  hands,  whether 
the  King  had  or  had  not  received  the  money ;  and 
even  although  the  Sheriff  or  Receiver,  or  any 
other  person  who  might  have  obtained  possession 
of  the  estate,  had  not  paid  the  money  to  the 
Crown.  He  was  entitled,  on -shewing  that  ac- 
cording to  the  rate  at  which  the  estate  had  been 
extended  the  debt  ought  to  have  been  paid,  to 
apply  to  the  law  branch  of  the  Court  of  Exche- 
quer, the  Court  of  Revenue  for  the  purpose  of  re- 
covering the  King's  debts,  for  restoration  of  the 
estate  to  himself  by  writ  of  amoveas  tncmus.  If 
by  any  other  means  than  the  perception  of  rents 
and  profits,  as,  for  instance,  by  the  Crown  ob- 
taining part  payment  in  the  mean  time,  or  if,  by 
any  other  mode  of  proceeding,  the  King's  debt 
had  been  satisfied  out  of  the  debtor's  personal 

eftects, 
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effects,  together  with  a  portion  of  the  rents  which,       ^823. 
according   to   the   extended    value,  might  have  * 

fv  ALL 

been  received  by  the  King,  he  was   entitled   to    andothert 
plead  that  circumstance  in  discharge.     He  was        The 

Attorney* 

also  entitled,  upon  any  special  circumstances  that  Gbmeral. 
were  not  within  the  particular  instance  I  have 
mentioned,  to  apply  to  the  King  by  petition  of 
right;  and  under  the  act  of  King  Henry  8.  which 
was  made  for  the  relief  of  the  subject,  he  was  en- 
titled, on  any  equity  whatever,  either  to  plead  that 
equity,  if  it  could  be  received  in  the  form  of  a 
plea  at  the  Common  Law.  If  it  could  not  be  so 
received,  then  he  was  entitled  to  have  the  benefit 
of  it  by  what  is  called  an  English  bill,  that  is,  by 
an  application  by  petition  to  the  Court,  the  same 
Court  of  Exchequer^  but  not  to  the  same  branch  of 
the  Court  of  Ea^chequerj  but  still  to  the  same 
Court,  with  this  difference  only,  that  as  in  the 
Law  Court  of  the  Exchequer  the  Barons  are  the 
judges,  so,  in  what  is  called  the  Equity  side  of  the 
Court,  the  application  is  to  the  Chancellor  and  the 
Barons.  But  the  result  would  be,  that  upon  such 
an  English  bill  he  would  be  afforded  relief,  if  he 
should  be  in  a  condition  to  prove,  to  the  satisfac- 
tion of  the  Court,  that  he  was  entitled  to  it. 

My  Lords,  this  jurisdiction  of  the  Court  of 
Exchequer  is  laid  down  with  great  clearness  by 
Sir  Edward  Coke  in  his  fourth  Institute  (a).  He 
describes  the  Court  from  which  the  writ  of  extent 
issued,  as  a  Court  of  Record,  constituted  for  the 
recovery  of  the  King's  debts,   as   described  by 

(a)  Chap.  II.    On  "  The  Court  of  Exchequer." 

one 


700  CASES   IN   THE  E3tCfiBQU£R| 

1893.  one  of  the  most  ancient  writers  upon  the  subject 

Wall  Z^rttton  (a)],  who  is  supposed  to  have  lived  about 

and  othert  j^g  ^^g ^f  jE^jg^ard  the  Rrst or  Second.^^It isratber 

The  uncertain  at  what  time  he  lived,  but  his  work  is 

Attormby-  ' 

ominAL.     supposed  to  have  been  written  in  the  reign  rf 
Edward  the  First.    He  describes  this  Court  of 
Exchequer  as   a   Court  of  Common   Law  and 
Record,  to  hear  and  determine  all  causes  touch* 
ing  the  King's  debts,  (in  the  old  French^  *•  de 
<^  chases  que  touchent  lour  office  a  oier  et  deters 
*^  miner  touts  les  causes  que  touchent  nous  dettesJ' 
Now,   my  Lords,  of  this  Court  of  Record  as  a 
Court  of  Common  Law,  the  Barons  of  the  Es^ 
chequer  are  the  sole  judges,  as  laid  down  by  va* 
rious  authorities.     It  is  certainly  true  that  error 
in  this  Court  was  formerly  sometimes  examined  in 
Parliament,  and  sometimes  before  Commissioners 
under  the  Great  Seal,  previous  to  a  statute  made 
in  the  SIst  Edw.  3. ;  but  that  statute  has  provided 
an  intermediate  Court  of  Appeal,  so  that  if  there 
was  error  in  any  proceeding  in  this  Court  of  Re- 
venue, the  proper   proceeding    to  remedy  that 
error  was  by  writ  of  error  to  the  Chancellor  and 
the  Treasurer.   They  are  by  the  statute  of  Si  EdWi 
3,  directed  to  take  to  themselves  the  Justices  and 
other  sage  persons,  and  call  before  them  the  Baroos 
to  bear  informations  of  the  causes  of  the  judg- 
ments, and  if  any  error  be  found  they  shall  direct 
and  amend  the  roll,  and  after  doing  so,  send  it  to 
the  Court  of  Exchequer  to  have  execution  thereof. 
My  Lords,  that  Court  also  is  a  Court  of  Common 

{a)  Fol.  2.  b.— See  Pncfi's  <'  Treatise  on  the  Exchequer/'  p.  & 

Law, 
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Law,  created  by  the  statute  of  SI  Edw.  S,  and       1B28. 
from  that  Court,  if  there  should  be  error,  I  have    ^^V'*^ 

Wall 

no  doubt  the  proper  proceeding  would  be  by    and  others 
appeal  to  this  House,  that  is,  by  writ  of  error  in        The 
Parliament  from  that  Court,  as  in  other  cases ;     general. 
the  same  kind  of  jurisdiction  being  given  in  re- 
spect of  errors  of  the  Court  of  Exchequer ^  by  writ 
of  error,  which  lies  first  to  that  Court,  and  then 
fh>m  that  Court  to  this  House. 

My  Lords,  there  is  an  act  of  the  5th  Richard  2. 
Stat.  1.  cap.  10,  which  enacts  that  the  Barons  of 
the  Exchequer  shall  have  full  power  to  hear  every 
answer  of  every  demand  made  in  the  said  Ex* 
chequer^  so  that  every  person  that  is  there  im- 
peached or  impeachable  for  any  cause  by  himself 
or  by  any  other  person,  shall  be  from  henceforth 
received  in  the  said  Exchequer  to  plead,  sue,  and 
have  his  reasonable  discharge  in  this  behalf,  with- 
out tarrying  or  suing  any  writ  or  other  command- 
ment whatsoever.  Upon  this  and  other  statutes 
and  upon  these  grounds  it  is,  that  the  Court  of 
Exchequer,  sitting  as  a  Common  Law  Court  of 
Record,  have  jurisdiction  in  matters  which  come 
before  them,  such  as  this  upon  which  the  orders 
which  are  complained  of  were  pronounced. 

My  Lord  Coke,  observing  upon  these  sta- 
tutes (a)^  and  particulariy  the  stat.  of  5  Rkk.  2., 
refers  to  the  rolls  of  parliament^  and  he  states  that 
it  was  before  necessary  for  the  party  to  have  brief 

(a)  4lb  Institttic,  cap.  11.  p.  1  la 

or 
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or  letter  of  the  King,  under  the  Great  or  Privy 
Seal,  to  the  Treasurer  and  Barons  of  the  -Ex- 
chequer  to  do  right, — that  is,  the  party  sued  to  the 
King  by  petition,  on  which  the  King  granted  his 
writ  or  letter  to  the  Treasurer  or  Barons  to  do 
right.  Now  that  depended  in  a  certain  degree  on 
the  will  and  pleasure  of  the  King,  who  was  cer- 
tainly bound  to  do  right;  but  the  act  o^ Richard 2. 
does  not  leave  it  in  his  discretion  at  all,  but 
gives  to  the  Barons  of  the  Excliequer  a  power  to 
receive  pleas  and  do  right.  But  this  was  not  con- 
sidered so  fully  to  extend  to  all  matters  of  Equity 
as  to  comprehend  such  as  were  of  a  particular 
description,  and  could  not  come  within  the  com- 
pass of  pleading  at  common  law.  The  statute  of 
Hen.  8.  therefore  extended  the  relief  to  the  sub- 
ject, by  directing  that  in  all  cases  whatsoever  the 
Barons  of  the  Court  of  Exchequer  should  give 
relief  according  to  the  equity  which  might  exist 
between  the  Crown  and  the  debtor  of  the  Crown. 
This,  wherever  the  nature  of  the  case  admitted  of 
it,  might  be  done  by  pleading  in  the  common  and 
ordinary  course  of  the  Common  Law  Court  of 
Exchequer;  but  if  the  circumstances  of  the  case 
were  such  as  that  they  did  not  admit  of  that  simple 
mode  of  proceeding,  then,  as  stated  by  Lord 
Coke(a\  and  he  refers  particularly  to  a  case  for 
the  purpose  when  he  himself  was  Attomey-Generaly 
Sir  Thomas  CeciVs  case,  the  proceeding  was  to  be 
by  what  is  called  English  bill,  that  is  by  the  same 
sort  of  proceeding,  which  in  any  other  Court  of 


(a)  4th  Institute^  cap.  IS,  p.  118. 


Equity 
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Equity  the  subject  adopts  in  complaining  of  a       1823. 
wrong  done  to  him  by  another  subject,  when  he       ^^^^ 
has  no  remedy  on  the  form  of  proceeding  at  the    ^^  others 
Common  Law,   and  he  applies  to  the  Court  of    ^   '^^^ 

'  **  Attorn  EY- 

Equity  for  the  purpose  of  obtaining  relief  in  equity,     oeneral. 

Now,  my  Lords,  in  the  present  case  there  can 
be  no  doubt  that  the  original  proceeding  upon 
which  this  question  arises,  was  a  proceeding  by 
writ  of  extent  for  recovery  of  the  debt  found  in 
one  case  by  inquisition  of  the  jury,  and  in  the 
other  case  of  the  debt  secured  by  a  bond,  which 
is  a  matter  equivalent  to  a  record  between  the 
King  and  the  subject.     That  proceeding  was  a 
proceeding  at  the  Common  Law.  The  debts  were 
thereupon  seized  into  the  hands  of  the  Crown ; 
and  if  any  circumstance   entitled   the   party  to 
whom  this  land  belonged,   to  demand  that  the 
lands  should  be  taken  out  of  the  King's  hands 
and  restored  to  him,  and  the  matter  which  shewed 
the  right  to  have  the  lands  taken  out  of  the  King's 
hands  could  be  from  the  circumstances  of  the  case 
pleaded  in  the  common  forms  of  the  Common  Law 
Courts,  I  apprehend  there  can  be  no  doubt  that  upon 
that  sort  of  proceeding,  the  persons  who  conceive 
themselves  entitled  to  have  the  lands  so  restored 
to  them,  would  have  been  enabled  to  proceed  in 
that  way.  They  would  then  have  obtained  the  judg- 
ment of  the  Court  of  Ea^chequer^  that  they  were  so 
entitled  or  that  they  were  not  so  entitled.  Then  if 
the  judgment  of  the  Couvtoi*  Exchequer  had  been 
erroneous,  the  appeal  from  that  court  must  be  by 
writ  of  error  to  the  Fjxchequer  Cliambevy  consist- 
ing 
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1823.       ing  of  the  [Lord]  Chancellor,  and  the  Treasurer 
Wall       (P^  ^^^  persons  who  constitute  that  office^  in  cause- 
•Dd  Others    quencc  of  the  office  of  treasurer  having  been  now 
attohmev-   '^^  ^  great  length  of  time  never  granted  to  any 
GiNBRAL.    single  person,)  and  upon  the  judgment  of  that  court 
a  writ  of  error  might  also  be  brought  to  this 
House.     If  the  fact  had  been  that  all  the  lands 
that  were  taken  under  the  extents  in  this  case  had 
not  been  sold,  but  that  by  a  sale  of  part  of  them, 
the  King's  debt  had  been  satisfied^   1  apprehend 
there  can  be  no  doubt  that  according  to  the  re- 
turns made  to  your  Lordships  by  the  officers  of 
the  Court  of  EJx:Iiequery  shewing  the  proper  mode 
of  proceeding  in  such  cases,  that  the  proper  mode 
to  obtain  the  redelivery  of  lands  unsold  to  the 
party  entitled,  would  have  been  by  pleading  that 
the  debt  had  been  satisfied  by  the  sale  of  the  other 
lands.    That  might  have  been  pleaded  on  the 
law  side  of  the  Court  of  Ea:c1iequer^  and  thereupoo 
a  judgment  for  a  writ  of  amweas  ma^ius  might 
have  been  obtained  for  the  purpose  of  removiiig 
the  King's  hands  from  the  lands  remaining  unsold, 
for  the  redelivery  of  those  lands  and  for  the  piu^ 
pose  of  having  the  possesion  given  up  to  the  part^« 

My  Lords,  in  the  present  case,  the  quesdmi 
(which  really  is  agitated  between  the  King  on  the 
one  side,  and  the  persons  who  appear  before  your 
Lordships  in  the  character  of  Appellants  on  the 
other,)  arises  from  this  circumstance,  that  the 
money  which  had  been  raised  by  the  sale  of  the 
lands  that  had  been  seized  under  the  extent  was 

deposited  in  the  Court  of  Eachequer^  and  wai 

laid 
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laid  out  in  the  purchase  of  stock  in  consequence       I^3« 

of  there  being  incumbrancers  upon   the   estate    ^^^^ 

prior  to  the  debt  being  due  to  the  Crown,  those  in-    *°^  ^^^ 

cumbrancers  being  entitled  to  satisfaction  of  their   a^^JJ^^y. 

demand,  before  the  Crown  could  be  paid  the  debt    Obn«ral. 

due  to  the  Crown.     In  order  to  investigate  the 

account,  and  ascertain  what  was  due  to  those  per*. 

sons  respectively,   it  was  necessary  to  institute 

certain  proceedings  in  the  Court  of  Exchequer^ 

and  it  must  necessarily  have  been  by  consent  that 

it  was  referred  to  the  officer  of  the  Court  ofEathCf' 

quer  to  take  the  account  of  what  was  due  to  those 

prior  incumbrancers.    There  was  no  dispute  as  to 

the  nature  of  the  several  debts :  it  was  necessary 

only  to  calculate  the  amount,  and  then  whatever 

was  due  to  those  persons  who  had  priority  was  to 

be  satisfied  in  the  first  place,  before  the  debt  due 

to  the  Crown  could  properly  be  paid.  There  were 

also  costs  incurred  in  respect  of  those  proceeds 

ings,  and  the  statute  which  enables  the  Crown  to 

make  sale  of  estates  under  these  circumstances, 

provides,  that  those  costs  also  shall  be  paid  out  of 

the  money  raised  by  the  sale«    It  was  therefore 

necessary  to  have  those  costs  also  liquidated,  and 

then  when  all  the  prior  demands  and  the  costs  had 

been  settled,  the  question  arose  how  the  stock 

that  had  been  purchased  with  the  money  raised 

by  the  sale  of  those  estates  should  be  applied* 

Upon  that  question  it  appears  the  Court  of  Ex^ 

chequer  conceived  that  so  much  of  that  stock  as 

had  been  purchased  with  the  amount  of  the  debt 

due  to  the  Crown  properly  belonged  to  the  Crown, 

and  that  the  residue  only  belonged  to  the  persons 
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Vfho  were  entitled  to  the  estates  subject  to  the 
debts  of  the  Crown.  It  is  contended  that  that 
ought  not  to  be  the  mode  in  which  tlie  Court  of 
Exchequer  should  have  disposed  of  that  question, 
because,  it  is  said,  that  until  all  the  prior  demands 
were  ascertained^,  the  stock  which  had  been  pur- 
chased remained  a  fund  to  which  neither  party 
was  absolutely  entitled,  and  that  when  the  divi* 
sion  came  to  be  made  between  the  persons  in- 
terested, the  value  of  the  stock  was  to  be  ascer- 
tained at  that  time,  and  the  debt  due  to  the  Crown 
paid  by  sale  of  so  much  of  the  stock.  This  ques- 
tion has  arisen  in  consequence  of  the  increased 
value  of  the  stock  between  the  time  of  the  pur- 
chase and  the  time  of  the  safe.  . 


Now,  my  Lords,  I  do  not  at  present  interfere 
with  that  question  at  all.  I  do  not  mean  to  pro- 
pose to  your  Lordships  to  give  any  judgment  upon 
the  propriety  of  that  order  of  the  Court  of  Ex- 
chequer  on  the  one  hand,  or  of  the  right  which 
the  Appellants  in  this  case  suppose  they  have,  to 
have  that  order  altered  and  a  different  disposition 
made  in  respect  of  that  stock.  The  simple  ques* 
tion  is,  can  they  have  the  judgment  of  this  House 
in  the  form  and  under  the  circumstances  in  which 
they  have  sought  it  ?  I  conceive  they  cannot,  be- 
cause they  do  not  bring  before  your  Lordships 
any  thing  upon  which,  in  my  humble  opinion, 
your  Lordships  can  pronounce  any  judgment. 
The  proceeding  as  it  now  stands,  is  a  proceeding 
in  a  Court  of  Common  Law.  To  this  House  then, 
there  can  be  no  proceeding  in  the  nature  of  an 

appeal 
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appeal  but  through  a  writ  of  error^  alleging  error       192^^ 
in  the  judgment  of  the  Court  below,  and  which      Vaix 
this  House  as  a  superior  Court  of  Law  may  then    ^^  ?.*'*®" 
be  called  upon  to  reform,  and  then  this  House  must   ^pj^gy. 
proceed  as  a  Court  of  Common  Law.     The  ques*    Oewiral. 
tion  might  have  been  brought  before  this  House 
by  pleading  at  the  Common  Law,  which  it  was  open 
to  the  parties  to  do,  for  they  might  have  pleaded 
in  the  Court  of  Ejxhequer^  that  the  debt  of  the 
Crown  ought  to  be  considered  as  satisfied  by  sale 
of  so  much  of  the  stock  as  was  purchased  with 
the  money  raised  by  sale  of  the  estate,  and  that 
the  residue  ought  to  belong  to  them.  If  that  could 
be  introduced  into  a  proper  form  by  way  of  plea 
to  the  proceeding  at  Law,  then  a  writ  of  error  would 
lie  from  the  judgment  of  the  Court  o(  Exdiequer  i 
and  if  the  Court  of  Error  affirmed  what  the  Ex^ 
chequer  had  done,  an  appeal  would  lie  from  that 
Court — ^the  Court  of  EJH^hequer  Chamber-^to  thisr 
House.     My  Lords,  it  is  probable  that  they  would 
have  found  it  extremely  difficult  to  plead  in  that 
manner  in  the  Court  of  Common  Law  in  the  £ar- 
chequeTj  but  they  are  not  without  relief.    Their 
piroper  mode  of  relief,  then,  would  have  been  by 
a  petition  in  the  nature  of  an  English  bill  to  the 
same  Court  of  ExchequeVy  exercising  jurisdiction 
as  a  Court  of  Equity,  stating  that  in  equity  they 
were  entitled  to  this  particular  relief,  under  the 
authority  of  the  stat.  of  Hen.  8.  j  as  was  done  in  the 
case  of  Sir  Thomas  Cecil    In  Sir  Thomas  CeciPs 
case,  it  was  impossible  for  him  from  the  compU- 
cation  of  circumstances  to  obtain  relief  by  plead- 
ing at  Common  Law;  he  therefore,  as  Sir  Edmard 
VOL.  zi.  SB  Coke 
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1893.  Coke  States,  applied  by  EngUsh  bill  for  that  relief 

^'Ty^  which  he  conceived  himself  entitled  to,  and  the 

and  othcn  Court  of  ExchequcT  on  EngUsh  bill  gave  him  that 

,   T"»«  relief. 

Attorn  BT- 
Obhjiral. 

Your  Lordships  have  heard  observations  from 
the  bar  with  respect  to  that  proceeding,  and  the 
manner  in  which  it  appears  to  have  been  pursued 
in  the  records  of  the  Court  of  Excheqiter :  and 
it  is  said  that  although  Sir  Edward  CokCj  in  his 
report  of  the  case,  calls  it  a  proceeding  by  EngUsk 
bill,  it  was  not  a  proceeding  by  EngUsh  bill,  but 
by  Petition.    It  is  somewhat  extraordinary,  that 
Sir  Edward  Coke^  who  was  Attorney-General  and 
a  party  in  that  case,  should  be  conceived  to  be 
ignorant  of  the   nature    of  the    proceeding  to 
which  he  refers;  but  I  apprehend  it   was  cer- 
tainly what   is   commonly   called   a  proceeding 
by  EngUsh  bill,  which   is   nothing  more  than  a 
petition  in  EngUsh  instead  of  a  plea  in  Lattn^  that 
petition  admitting  of  a  more  ample  statement  of 
circumstances,  and  a  less  technical  mode  of  pro- 
ceeding than  the  proceeding  at  the  Common  Law. 
Whether  any  formal  answer  was  put  in  by  Sir 
Edward  Coke  as  Attorney-General  does  not  appear, 
but  I  apprehend  there  can  be  no  doubt  that  that 
was  a  proceeding  by  EngUsh  bill  as  stated  by  Sir 
Edward  Coke^  and  I  can  have  no  doubt  therefore 
that  in  this  case,  if  the  persons  who  conceive  them- 
selves aggrieved  by  the  order  which  has  been  pro- 
nounced in  the  Court  of  Exchequer ^  shall  think  fit 
by  EngUsh  bill   to  state  the  circumstances  by 
which  they  conceive  they  are  entitled  to  have  a 

*  difierent 
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iifferent  order  pronounced,  that  the  Court  of  Ea:- 
jhequeTj  sitting  as  a  Court  of  Equity,  will  then 
pronounce  such  order  as  they  ought  to  pronounce. 
Whether  they  will  pronounce  a  different  order  or 
not,  is  another  question :  that  depends  upon  their 
judgment  as  a  Court  of  Equity ;  but  from  that 
judgment  a  petition  of  appeal  may  be  immediately 
presented  to  this  House,  because  the  act  which 
constitutes  the  intermediate  court  does  not  apply 
to  a  proceeding  by  English  bill. 


1823. 


Wall 
and  Others 

V. 

The 
Attoknet- 

GINER4L. 


Upon  these  grounds,  therefore,  I  submit  to  your 
Lordships  that  the  present  proceeding  cannot  be 
entertained  by  your  Lordships,  consistently  with 
that  rule  and  order  of  proceeding  which  guide 
this  House  as  a  Court  of  Appeal  from  Courts 
of  Common  Law  and  from  Courts  of  Equity. 
Where  the  application  to  your  Lordships  is  di* 
rectly  from  a  Court  of  Common  Law,  there  your 
Lordships  adjudge  according  to  the  Common  Law: 
where  the  application  to  your  Lordships  is  di- 
rectly from  a  Court  of  Equity,  there  your  Lord- 
ships adjudge  according  to  the  principles  and 
rules  of  the  Courts  of  Equity.  Under  these  im- 
pressions I  would  submit  to  your  Lordships,  if  you 
think  proper,  that  your  Lordships  should  declare 
that  you  are  of  opinion  that  the  petition  of  appeal 
DOW  presented  to  you  is  not  the  proper  mode  of 
proceeding  for  the  purpose  of  obtaining  the  judg- 
ment of  this  House  on  the  rights  of  the  petitioners ; 
and  therefore  your  order  must  be  that  the  petition 
should  be  dismissed.  That  order  may  be  pro- 
nounced without  prejudice  to  any  other  proceed- 

3  B  2  ings 
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1623. 


Wall 
0Mkd  Others 

The 

Attornby- 

Qmmeslau 
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icigs  that  the  petitioners  may  be  advised  to  take 
for  the  purpose  of  obtaining  relief  from  tbe  order 
complained  of,  in  case  such  order  is  in  any  maimer 
injurious  to  the  interests  of  the  petitioners ;  and 
in  case  the  petitioners  shall  not  otherwise  obtaiB 
that  relief  which  tbey  may  be  advised  they  have 
yet  a  right  to  seek. 


The  Lord  Chancellor  having  put  the  usual  ques^ 
tion ;  it  was 

Ordered — ^That  the  petition 
be  dismissed* 


OBSERVATIONS 

ON  THE  PRECEDING  CASS. 

The  question  raised  in  the  foregoing  case,  ii 
undoubtedly  one  of  the  first  importance,  as  iiv> 
volving  matters  worthy  of  very  serious  considenu 
tion. 


Notwithstanding  the  very  learned  and  aUe  aigo- 
ment  of  the  counsel  for  the  Appellants,  it  omj 
be  with  deference  suggested,  that  there  yet  le- 
mains  a  topic  bearing  materially  on  the  poiat 
under  discussion,  which  does  not  appear  to  have 
been  brought  under  the  notice  of  the  Hook 
of  Lords.  That  is,  the  nature  of  the  prerogative 
proceedings  under  the  Crown  process,  now  called 

Extent, 
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Extent,  with  reference  to  the  constitution  of  the 
Court  of  Exchequer  J  and  the  inherent  equitable 
jurisdiction  of  the  Barons  who  have  authority, 
and  are  required  in  all  cases  to  interpose  on  behalf 
of  the  Subject^  as  prescribed  in  their  oath  (a)  ( which 
is  in  this  respect  distinguishable  from  that  of 
the  judges,  and  correspondent  with  that  of  the 
Lord  Chancellor) : — that  "  right  they  shall  do  to 
all  people,  as  well  to  poor  as  to  rich."  It  is  within 
lAi5  jurisdiction  of  the  Court  of  i^o^cAe^uer  to  make 
equitable  orders  in  any  stage  of  such  a  proceeding 
whilst  pending  or  when  at  an  end,  between  the 
King  and  the  Subject,  which  the  equity  of  the  case 
itiay  in  the  consideration  of  the  Barons  appear  to 
require ;  and  that  not  only  by  the  statutes  of 
5  Rich.  2.  and  S3  Hen.  8.  (6),  but  (in  the  language 
of  their  own  records,  as  far  back  as  the  reign  of 
Edward  2. )  "  de  Equitate  Curiae.  **  (c)  The  strong 
measure  of  proceeding  on  the  part  of  the  Crown 
by  the  prerogative  process  of  extent  was  ever  thus 
controllable  throughout  in  all  its  stages,  upon  sum- 
maty  application  by  this  equity  of  the  Court.  The 
Bturons  are  bound  in  the  first  instance  by  their 
judicial  duty  to  "  serve  the  King,"  and  "  his  right 
^  not  to  disturb  nor  respite,"  and  ^*  his  business  to 
•*  speed  before  all  other."  (rf)  Their  secondary 
duty  is  tQ  protect  the  Subject^s  equities,  moderating 
by  that  constitutional  quality  of  their  mixed  juris- 
diction,  the  very  peremptory  and  almost  arbitrary 
power  with  which  they  are  armed,  for  enforcing 

(fl)  Price's  "  Treatise  on  the  (c)  lb.  260. 

Exchequer/*  p.  iS.  (d)  lb.  48. 

.   (6)  lb.  33. 

the 
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the  speedy  and  summary  render  of  the  King's 
prerogative  rights.  For  this  reason,  the  duties  of 
the  King's  Ministers  in  his  Court  of  Exchequer 
have  been  well  described  in  a  book  as  old  as  the 
reign  of  Hen.  2.,  to  have  for  object  **  ut  Regis 
'*  utilitati  prospicianty^  qualified  by  the  condi- 
tion, "  salvd  tamen  Eguitale.**  (a)  The  jurisdic- 
tion in  equity  of  the  Court  of  Exchequer j  it  should 
be  observed,  must  necessarily,  as  between  the 
Crown  and  the  subject,  be  always  exercised  as 
against  the  King,  who  can  have  no  equities  there; 
even  his  equitable  demands  being  all  treated 
as  matter  of  right  in  that  Court  which  was  pur- 
posely erected  for  the  establishment,  protection, 
and  recovery  of  the  rights  of  the  Crown. 

The  proceeding  by  extent,  when  it  is  as  in  this 
case  it  was,  in  the  nature  of  mesne  process,  is  in 
its  inception  in  form  an  equitable  proceeding.  It 
is  founded  on  a  commission  to  inform,  and  an 
inquisition  thereon,  which  is  executed  ex  park. 
When  a  seizure  is  made  under  an  extent  or  under 
any  Crown  process,  the  property  of  the  debtor 
then  in  the  hands  of  the  Sherifi*  is  merely  in  depo^ 
sitOj  subject  on  the  one  hand  to  the  legal  daims 
.  and  rightful  demands  of  the  Crown,  and  on  the 
other  at  the  same  time  not  only  to  the  claims  of 
the  party,  but  to  all  the  equities  of  any  qf  the  King's 
subjects;  and  between  the  conflicting  claims  of 
right  on  the  one  hand,  and  equity  on  the  other, 
it  is  the  duty  of  the  Court  of  Excliequer  to  decide, 

{a)  Dial,  de  Scacc. — Vide  Price's  "  Treatise  on  the  Exche- 
quer/' Introductory  Chap.  p.  16. 

and 
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and  that  they  may  do  on  many  occasions  by  in- 
terlocutory order  on  motion. 

If  the  order  which  was  made  in  the  matter  in 
dispute  t)n  this  intended  appeal  had  been  an  order 
made  on  the  application  of  the  Appellants,  as  if 
they  and  not  the  Crown  had  applied,  the  question 
now  raised  would  have  been  the  same  in  principle, 
though  very  different  in  form  and  object,  and  the 
arguments  pressed  for  the  Appellants  in  this  case, 
might  in  that  case  have  been  more  forcibly  di- 
rected and  more  strongly  applied.  Thus  if  the 
assignees  had,  on  a  summary  application,  prayed 
the  Court  to  declare  that  they  were  entitled  to 
the  dividends  and  accumulations  up  to  the  time  of 
the  order,  and  the  Court,  instead  of  doing  so,  had 
decided  against  them  on  that  application,  upon  the 
principle  of  the  present  disputed  order  (one  of 
the  members  of  the  Court  then  differing  from  the 
rest  as  now),  the  question  of  the  right  to  appeal 
would,  on  all  the  grounds  relied  upon  in  the  argu- 
ments on  either  side,  have  been  at  least  much  more 
difficult  to  determine,  particularly  in  the  negative. 
The  great  question  of  whether  that  would  have 
been  an  independent  equitable  order  in  form  and 
flubstance,  would  have  assumed  a  position  much 
more  favourable  to  the  arguments  of  the  present 
Appellants — "  that  the  order  was  an  order  of  the 
majority  of  a  Court  having  jurisdiction  to  dispose, 
Jrom  time  to  ttmCj  by  equitable  proceedings,  upon 
equitable  principles,  of  a  fund  got  into  its  posses- 
sion by  legal  process,  and  being  for  such  purposes 
a  Court  of  Equity,  acting  as  such  by  a  summary 

mode, 
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jnode,  making  an  independent  order  without 
reference  to  any  cause  either  pending  or  disposed 
of." 

The  Court  of  Ewh^quer  as  a  Court  of  Revenoe 
adjudicating  between  the  Crown  and  Subjects,  is 
noty  properly  speaking,  either  a  Court  of  Law  or  a 
Court  of  Equity,  considered  as  distinct  from  each 
other.  It  is  a  Court  of  Law  invested  with  an  aU 
tempering  equitable  jurisdiction,  to  restrain  and 
regulate  the  law,  as  administered  by  the  Baron% 
according  to  the  equity  of  each  particular  case  \ 
or  rather  a  Court  of  Revenue,  armed  with  power 
to  proceed  by  legal  means,  and  tempered  mth  a 
jurisdiction  to  act  according  to  equitable  discre^ 
tion.  It  acts  concurrently  as  a  Court  of  Law  and 
of  Equity,  at  times  calling  in  the  aid  of  its  power 
to  proceed  by  legal  means  even  in  matters  of 
equity,  and  at  other  times  pronouncing  sum* 
marily  on  motion,  collateral  equitable  orders,  in 
matters  originally  in  form  and  substance  the  sub- 
ject of  legal  proceedings :  and  frequently  uniting 
and  blending  both,  in  a  manner  unknown  to  the 
other  Courts,  it  will  act  as  occasion  may  require, 
alternately  as  a  Court  of  Equity  or  of  Law  in  the 
course  of  the  same  proceeding.  Thus  it  involves  in 
legal  suits  third  persons,  in  respect  of  their  legal 
liabilities,  not  being  parties  to  the  original  pro- 
ceeding already  instituted  and  proceeded  with) 
dismissing  original  parties  on  some  equity  shewn  in 
the  course  of  the  cause  (a),  and  acting  at  the  same 

(a)  Vide  Price's  <'  Treatise  on  the  Exchequer/'  B.  L  ch.  IQL 
ISandHyjMMJtm. 

time 
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lifiif  and  in  the  same  matter  at  once  <'  secundum 
lsg€tH  et  consuetudinem  AngluB/*  and  ^  secundum 
itquum  et  banum.'* 

Such  collateral  orders,  so  made,  are  warranted 
by  numerous  precedents  extant  in  the  order-books 
of  the  Court.  Two  have  been  previously  adduced 
from  the  King^s  Remembrancer's  side  or  ofBce 
of  the  Court.  The  following  instance  from  the 
books  of  the  Treasurer's  Remembrancer's  Office  in 
this  Court,  is  however  much  stronger  than  either 
of  those*  In  the  case  now  referred  to,  a  motion 
was  made  by  counsel  on  the  part  of  the  purchaser 
of  lands  which  had  been  the  property  of  a  Crown- 
debtor,  deceased,  and  had  been  seized  for  the  debt 
of  the  Crown  under  an  extent.  The  application 
was  founded  upon  affidavits  stating  that  more  lands 
had  been  sei:^ed  for  the  same  and  which  belonged 
to  the  applicant,  whose  husband  had  some  time 
aince  purchased  them;  and  that  timber,  which 
bad  been  severed  from  the  freehold  before  the 
seizure  and  inquisition,  remaining  felled  upon  the 
Baid  lands^  had  been  seized  by  the  Under-sheriff 
under  pretence  of  the  said  writ  and  inquisition 
tiiereupon.  4f^  hearing  Counsel  for  the  Crown, 
it  was  ordered  that  the  said  timber  should  be  deli- 
vered and  restored  to  the  applicant  (a). 

There 

(a)  Lib.  Ord.  Ex-partc  Treasurer's  Remembrancer,  T.  T. 
3  William  and  Mary. — Price's  **  Treatise  on  the  Exchequer/' 
Ch.  14- 

See  also  {ibid.)  an  Order  (on  motion)  for  quieting  tfie  tenants 
of  a  party  who  bad,  by  lease  from  the  Crown,  possession  of  lands 
aeized  under  an  outlawry  at  his  suit ;  and  for  respiting  further 

process 
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There  are  many  proceedings  in  the  Exchequer 
which  are  wholly  of  an  amphibious  nature,  and  it 
would  be  difficult  to  say  whether  they  were  at 
law  or  in  equity.  Such  are  the  petitions  to  the 
Court,  in  the  case  of  Sir  Thomas  Wroffi  (a),  in  Sir 
H.  NeviTs  case  (Jb\  and  in  the  Banker's  case  (c). 

These  were  treated  and  disposed  of  as  if  they 
were  proceedings  at  law.  In  Sir  Thomas  CeciFs 
case,  the  proceeding  by  whatever  name  it  was 
called,  whether  bill  or  petition,  was  in  the  nature 
of  a  suit  in  equity. 

There  is  no  such  ^*  side  of  the  Ea:cheguer^^  as 
what  is  sometimes  termed  the  equity  side.  The 
equity  of  the  EaxJiequer  pervades  the  whole  courti 
and  was  constantly  exercised  even  on  what  is 
called  the  plea  side  in  matters  between  the  Onma 
and  the  subject  J  and  that  by  petition  to  the  Barons. 
Such  proceeding  by  Petition  was  the  most  general 
course  of  proceeding  before  the  Barons  on  the 
part  of  the  Subject,  for  the  purpose  of  bringing 
under  the  consideration  of  the  Court,  matters  of 
defence  against  charges  in  respect  of  which,  they 
were  **  sued,  vexed,  or  troubled,"  till  the  statutes 
authorizing  traverses  and  equitable  pleas. 

It  should  be  kept  in  mind  that  it  is  for  the 
sake  of  expediting  questions  which  would  otherwise 
delay  the  Crown^s  rights,  that  the  Ejxhequer  pro- 
process  issused  against  the  same  lands  by  another  Plaintiff  in  ano- 
ther suit  at  law.   Lib.  Ord.  Ex-parte  T.  R.  M.  T.  1.  Ann- 

(o)  Plowd.  452.  {b)  lb.  377.  (c)  U  State  Triak. 

ceeds 
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ceeds  as  the  Court  of  Augmentations  did  in  equity 
by  summary  decrees^  or  "  in  a  summary  way  ac- 
cording  to  their  discretions. "  (a) 


cc 


cc 
cc 
cc 
cc 


Much  fallacious  reasoning  has  been  founded  in . 
some  cases  upon  a  distinction  taken  between  the 
different  branches  of  the  Court  of  Exchequer^  as 
being  under  the  authority  of  different  judicial 
officers,  and  having  several  jurisdictions  accord- 
ing as  the  sitting  Court  is  composed  of  all,  or  of 
some  or  others  of  those.  Thus  the  following  dis- 
tinctions have  been  made  (i),— "  The  Excheqiter^ 
comprehending  that  great  college  of  the  re- 
venue, made  up  of  all  the  officers  of  the  upper  and 
lower  Exchequer  ^\ — "  The  jurisdiction  of  the 
Exchequer  Chamber  before  the  Lord  Treasurer 
*•  and  Chancellor,*' — **  The  Court  o^ Equity  before 
**  the  Treasurer,  Chancellor,  and  Barons/' — "  The 
*•  Authority  of  the  Court  of  Pleas  holden  before 
'^  the  Barons."  In  this  division  and  distribution  of 
the  general  jurisdiction  of  the  Exchequer^  (ad- 
mitting there  be  any  such)  it  appears  to  be  en- 
tirely overlooked,  that  for  many  reigns  the  en- 
tire revenue  jurisdiction  of  the  Court  has  de- 
volved on,  and  been  exercised  by  the  Ba- 
rons alone.  And  wherever  the  presence  of  the 
other  great  officers  of  the  Court,  whose  actual 
attendance  was  formerly  necessary,  to  give  sanc- 
tion to  such  acts  of  the  Court  as  required  the 
weight  of  their  authority,  they  either  attended  in 

(a)  Banker's  case.  State  Trials,  Vol.  XL  p.  158,  col.  2. 
{b)  lb.  p.  146,  col.  2.  fol.  2d  EdiU-or  in  HowcWi  Edit.  Vol. 
XIV.  p.  99. 

person 
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person  or  the  matter  was  postponed  till  they  should 
be  able  to  attend  (a).  On  all  such  occasions  in 
modern  times,  the  Barons  act  alone  throughout, 
and  where  the  accession  of  the  personal  authority 
of  the  Treasurer,  or  Chancellor  and  Under-trea- 
surer  would  formerly  have  been  necessary,  they 
lire  now  supposed  to  be  present,  and  assenting  to 
the  judgment  of  the  Court. 

The  argument  founded  on  the  equitable  au- 
thority given  to  the  Court  of  Exchequer^  by  the 
act  of  25  Geo.  3.  c.  35.  has  been  strongly  pot 
in  this  case  ;  but  if  that  statute  had  not  given  the 
Exchequer  the  power  thereby  conferred  upon  it,  to 
act  as  prescribed,  it  might  have  so  acted  by  virtue 
of  its  Common  Law  jurisdiction,  to  give  the  subject 
the  benefit  of  equity  in  a  clear  case  on  summaiy 
application.  That  jurisdiction  has  been  recog- 
nized by  the  Courts.  It  has  been  determined  that 
statutes  which  give  parties  a  right  to  apply  in  a 
summary  manner  for  equitable  relief  to  the  Court 
of  Chancery y  authorize  the  same  application  to  the 
Court  of  Exchequer.^ 

It  was  asked  by  Lord  Redesdale^  in  the  course 
of  the  argument,  how  the  Court  proceeded  before 
the  statute  of  EUzabethy  when  the  old  course  was 
in  practice.  On  that  subject,  the  following  ex- 
tract from  an  old  manuscript  book  on  the  prac> 
tice  of  the  Exchequer  gives  an  explicit  account 

(a)  See  an  instance  of  this  in  the  Exchequer  of  Pleas  in 
Price's  "  Treatise  on  the  Exchequer/'  Vol.  I.  p.  267,  [innM^i 
fin.) 

"When 
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^  When  lands  and  goods  are  extended  and 
**  seized  into  tb^  King's  bands  they  ace  charged 
^*  upon  record,  and  they  cannot  be  discharged  but 
«c  by  record,  and  a  judgment  of  amoveas  tnanus^ 
although  the  whole  penalty  of  the  bond  or  re- 
cognizance, or  other  debt,  be  paid  by  seizure  of 
^^  lands,  or  otherwise}  in  which  case  it  must  ap- 
pear by  pleading  how  the  debt  is  satisfied,  for 
until  a  judgment  of  amoveas  manus,  the  King  is 
^'  in  possession  of  the  lands." 

But  that  appears  to  have  been  a  course  which 
must  have  obtained  after  the  statute  of  Henry  thf 
Eighth}  and  it  leaves  the  question  open  as  to  (be 
mode  of  proceeding  in  cases  where  there  should 
be  nothing  to  plead  to»  In  such  cases  the  old 
remedy  by  petition  to  the  Bar^oss  or  tibe  morie 
modern  mode  of  summary  application  Igf  motiofif 
(a  convenient  modification  pf  the  course  by  petit 
tion)  must  still  be  necessarily  resorted  ta 

T*he  distinction  appears  to  be,  that  where  tbe 
subject  seeks  to  establish  an  equitable  claim  ugainst 
the  Crown,  by  setting  up  an  original  right,  l^al 
or  equitably  unconnected  with  any  demand  made 
by  the  Crown,  the  course  of  proceeding  shpuld 
be  by  billjOV  petition  in  the  nature  of  a  bill  in  equity  ^ 
or  in  the  nature  qf  a  petition  qf  right  (a).  Where 
on  the  other  hand,  the  subject's  equitably  right  is 
to  be  set  up  in  answer  to  a  demand  on  the  pfut  «f 

(a)  See  Price's  "  Treatise  on  the  Exchequer/'  Ch.  15.  ad  fin. 
— £t  Vide  the  case  of  the  Banker's,  U  How.  State  Trials,  p.  83. 

the 
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the  King,  the  course  was  by  petition  in  the  nature 
of  plea.  Even  at  this  day  equitable  pleas  assume 
the  form  and  stile  of  petition  :  and  the  now  very 
usual  and  ordinary  mode  of  applying  by  motion, 
is  in  effect  but  a  more  summary  manner  of  peti- 
tioning the  Barons  for  the  benefit  of  that  equit- 
able protection,  which  by  the  constitution  of  the 
Court,  they  have  jurisdiction  to  give  to  the  subject 
against  the  legal  demands  of  the  Crown. 

The  argument  of  the  Appellant's  counsel 
bottomed  on  the  nature  of  the  proceeding  by  peti- 
tion, as  being  a  summary  mode  of  obtaining  egmt- 
able  relief  against  the  Crown,  in  cases  where  the 
Crown  is  actor  and  the  Subject  quasi  Defendant, 
is  one  which  deserves  great  consideration,  perhaps 
more  than  it  has  received.  It  was  indeed  answered 
by  reference  to  the  case  of  Sir  Thomas  Cecily  and 
the  cases  of  Ex  parte  Colebrooke^  and  Colebrooke  v. 
The  Attorney-General.  In  the  case  Ex  parte  Cok" 
brooke^  however,  it  should  be  observed,  that  one 
of  the  Barons  (of  great  experience  and  learning  as 
an  Exchequer  lawyer) — Mr.  Baron  Grahamj—^x* 
pressed  very  serious  doubts,  whether  in  that  casCi 
— ^which  was  not  a  matter  wherein  the  petitioner  set 
up  a  right  against  the  Crown,  but  merely  com- 
plained of  a  refusal  on  the  part  of  the  Commis- 
sioners of  the  Audit  Board,  to  make  him,  as  a 
public  Accountant,  just  allowances— the  remedy 
was  not  rather  by  the  summary  mode  of  petition 
than  the  more  formal  proceeding  by  bill  (a). 

(a)  Craufurd  v,  Tbe  Attorney-GeneraU   7  Price's  Exchequer 
Rep.  pp.  81,  B2,^Ex  parte  Colebrooke,  ibid.  pp.  130, 131. 

The 
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The  reasoning  of  the  learned  Baron  will  be 
found  to  be  conformable  with  the  nature  of  the 
jurisdiction  of  the  Court,  and  the  principles  of 
proceeding  in  the  general  practice  of  the  Exche^ 
quer,  upon  which  the  Barons  have  ever  acted  as 
between  the  Crown  and  the  subject.  All  the 
statutes  passed  for  amending  or  altering  that  prac- 
tice, have  had  for  object  the  dispensing  with  delay, 
and  the  advancement  and  expedition  of  the  deter- 
mination of  the  King's  suits.  It  will  hardly  be  consi- 
dered that  this  object  was  meant  to  be  confined  to 
the  Crown,  and  not  to  be  extended  to  the  subject, 
particularly  as  the  proceeding  on  the  part  of  the 
latter  by  summary  application  on  petition,  and 
even  by  motion,  is  according  to  the  ancient  prac- 
tice of  the  Court,  whilst  the  proceeding  by  biU 
in  eqmty  against  the  Attomey^General  is  compara- 
tively of  modem  date,  and  was  probably  in- 
troduced after  the  passing  of  the  statutes  of  the 
18th  and  27th  of  Elizabeth. 

The  anomalous  power  of  the  Court  of  Exchequer 
(foundedon  its  generalequitable  jurisdiction)  which 
it  often  exercises  in  the  moi^t  summary  manner, 
particularly  on  the  Lord  Treasurer's  Remembran- 
cer's side  of  the  Court,  of  proceeding  by  iiyunction^ 
without  bill  filed,  or  other  proceeding  in  equity  in- 
stituted, to  stay  proceedings  &c.  in  cases  of  ordi- 
nary application  by  motion,  may  be  illustrated 
by  instances  familiar  in  practice.  Thus  the 
Barons  are  constantly  called  on  so  to  interfere 
in  the  course  of  matters   pending  before  them^ 

as 
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as  in  the  reference  of  bills  for  taxation ^  afid 
io  removing  proceedings  against  privileged  perwnSt 
or  in  any  other  matter  wherein  a  stay  <^  proceed<» 
ings  is  necessary }  and  this  is  a  fbrther  proof  of 
the  extraordinary  authority  of  the  Court  to  inta^ 
pose  under  its  equitable  jurisdiction,  in  restnuB* 
ing  and  directing  proceedings  unconnected  with 
Ciquitable  matters,  and  apparently  not  eontrolt 
able  by  equitable  means.  Lord  Chief  BaiXMi 
Ji  Eifre2  in  delivering  the  judgment  of  the 
Court  in  the  case  of  Camthorm  v,  Campbell  nd 
others  (a)»  speaking  of  the  course  by  which  the 
Court  asserts  and  protects  the  privil^gea  of  its 
ofiScers  to  be  sued  in  the  Exchequer  and  not  dse* 
where-^-that  is  bjf  irffUNcHan — is  made  to  say,  *<  The 
course  and  received  practice  has  been  to  exert  the 
jurisdiction  in  the  shape  of  an  injunctioii  (  and 
surely  it  is  not  a  very  extraordinary  things  thai  a 
jurisdiction  so  anomalous  as  the  jurisdiction  pf  the 
Court  of  Revenue  in  the  Exchequer  is,  should  have 
adopted  the  course  of  a  Court  of  Equity  in  as- 
serting its  jurisdiction,  rather  than  that  of  the 
Courts  of  Law,  and  should  therefore  rather  proceed 
by  injunction  than  by  plea.** 

On  the  whole,  it  may  periiaps  be  respectfully 
suggested  that  the  arguments  urged  in  the  ]tfe» 
ceding  case  may  yet  be  carried  even  further,  widi 
reference  to  the  jurisdiction  of  the  Exdieqaer, 
than  it  wa$  thought  necessary,  to  press  them  in  the 
House  of  Lords. 

(a)  AnsU'.  206. 
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Wing  v.  Murrells  and  others.  v^'^^ 

Plea. 

1  HE  Plaintiff  filed  the  present  Bill  against  the  To  part  of  a 
Defendants,  praying  that  he  might  be  declared  account  of  the 
entitled  to  all  the  great  tithes  arising  &c.  upon  arising  oot  of 
the  lands  in  the  occupation  of  two  of  the  three  caUed  the  oid 
Defendants,  and  that  the  Defendants  in  possession  the  occapatioa 
might  be  decreed  to  account  &c.  ant8,aPLBA-^ 

setting  forth 
an  indosare 

The  Bill,  after  stating  the  PlaintifTs  title  to  the  Jwardof^Com. 
great  and  rectorial  tithes  in  kind  arising  out  of  lands  de"t^  whcre"n 
within  the  rectory  and  parish  of  Mildenhall,  Suffolk,  t^S^cLuif'*'" 
called  The  Old  Ltclosures  and  Inclosed  Grounds  \^^'^^  ^^l^ 
qf  Beck  Row  and  Holywell  Row,  the  property  of  Jl'^hrto^'tithS 
divers  persons,  a  small  part  of  which  were  the  ["ooI^m^^m 
property  of  one  of  the  Defendants,  and  averring  ^^  jjjjj"**'^ 
occupation  by  the  others,  set  out  a  local  act  of  ^J^^^^lj^ 
parliament,  passed  47  Geo.  3.  for  inclosing  lands  ^iwof^^^^d 
in  MildenhalL  by  which  Rafter  reciting  that  the  *  di»pnte  b*. 

'      •'  ^  ^       °  tween  a  claim- 

PlaintiiFand  other  persons  were  entitled  to  certain  ant  of  the 

*  ^  tithes  of  cer- 

portions  of  tithes  of  divers  other  lands  in  the  said  «*in  oid  /»- 

*  ,  clotwres  as 

parish)  three  Commissioners  were  to  be  appointed  against  the 

'^  .  .  .  ^^  Plaintiff, 

for  carrying  the  act  into  execution,  empowered  to  wWchtheybad 

•  1.  All  1-1   declined  to  de- 
hear  disputes  &c.  but  they  were  not  authorized  terinine)and 

to  determine  the  title  to  lands  or  tithes — that  they  the  lands  in 

were  authorized  to  set  out  and  allot  to  the  impro-  of^the  Dei^ndu 

priator  and  vicar  and  other  persons  in  lieu  of  tithes,  part^th^oid 

so  much  of  the  lands  to  be  inclosed  as  should  be  i" dispute^ 

equal  to  two-eleventh  parts  of  all  the  open  field,  o?diiI2d  tS  ""* 

stand  for  an 
mstwer,  with  liberty  to  Plaintiff  to  except— not  being  a  short  answer  to  the  demand, 
bringing  the  onestion  between  the  parties  to  a  tingle  point  precisely  meeting  the  alle- 
gations in  the  bill. 

VOL.  XI.  3  c  arable 
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arable  lands,  and  one-seventh  part  of  all  the  old 
inclosed  lands  (save  and  except  such  lands  as  were 
formerly  part  of  MildenhaU  Common^  inclosed  un- 
der the  15th  Ch.  2.)  and  to  one-ninth  part  of 
all  the  lands  and  grounds  in  MildenhaUj  subject 
to  the  payment  of  all  tithes  in  kind,  and  also  equal 
in  value  to  such  moduses  &c.  in  lieu  of  tithes 
remaining  after  the  roads  and  allotments  should  be 
set  out — that  they  were  further  authorized  to  sub- 
divide the  allotments  to  be  made  to  the  impropria- 
tor and  vicar,  and  the  other  persons  entitled  to 
tithes,  between  them. 


The  Bill  then  stated  that  the  Commissioners 
made  an  award,  but  that  they  did  not  thereby  make 
any  allotment  to  the  Plaintiff  in  lieu  of  the  titha 
due  to  him  on  account  of  the  said  old  inclosed 
lands  at  Holywell  RoWj  belonging  to  one  of  the 
Defendants,  who  refused  to  redeem  and  exonerate 
the  same  tithes  under  the  said  act;  and  that 
such  allotment  as  was  made  by  the  said  award 
to  the  Plaintiff  for  tithes,  was  made  to  him  on 
account  of  the  Plaintiff's  title  to  tithes  in  other 
lands  within  the  same  parish  of  MildenhaU^  and 
within  the  Plaintiff's  tithe  district  of  Beck  and 
Holywell  JRow,  than  those  belonging  to  the  said 
Defendants  in  the  following  terms : — "  And  we  the 
^'  said  Commissioners  do  hereby  assign,  set  out 
^'  and  allot  unto  and  for  William  Webb  the 
^^  younger,  in  lieu  of  and  as  a  compensation  for  all 
"  tithes  due  unto  F.  Wing^  which  allotment  has 
''  been  purchased  by  the  said  William  Webb,** 
one  piece  or  parcel  of  land  &c.  in  Beck  Raw  field, 
bounded  &c.  containing  &c. 

The 
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The  bill  concluded  with  various  necessary  aver- 
ments and  corresponding  charges  and  interroga- 
tories founded  upon  the  preceding  statements. 

The  Defendants  put  in  the  following 

Flea — as  to  all  the  discovery  and  relief  sought 
bj  the  Billy  except  to  so  much  as  seeks  (&c.)  Qo 
inquire  of  the  existence  and  of  part  of  the  contents 
of  the  act  of  parliament,  and  of  the  making  of  the 
award  by  the  Commissioners,  and  its  contents  as 
stated  in  the  Bill.j  The  plea  then  averred  the 
passing  of  the  act — setting  it  out  as  in  Bill* 

And  for  further  plea,  the  Defendants  say  that 
the  Commissioners  appointed  by  the  said  herein* 
before  stated  act  of  parliament,  duly  made  their 
award  in  writing  under  the  same,  bearing  date 
&c«  and  thereby,  afler  reciting  or  mentioning  a 
certain  act  of  parliament  passed  in  the  41st  year 
&c«  {Geo.  3.  entitled  &c.)  and  after  setting  out 
roads  and  making  certain  allotments  and  allotting 
unto  the  vicar  of  Mildenhall  certain  pieces  of  land 
in  lieu  of  his  right  of  common,  the  Commissioners 
did  thereby  assign  and  allot  unto  and  for  Sir 
Charles  Bunbury^  Bart,  in  lieu  of  and  as  a  com- 
pensation for  all  the  tithes  arising  &c.  within 
MildenhaU^  and  due  to  Sir  Charles  Bunbury, 
certain  pieces  of  land  &c.  ^*  And  the  said  Com- 
^<  missioners  thereby  declared  as  follows,  that  is 
•*  to  say.  And  whereas  the  said  Sir  T.  C  Bunbury 
*^  did  deliver  a  statement  in  writing  to  us  the  said 
^  Commissioners,  wherein  he  claimed  the  follow- 
^  ing  old  inclosures,  viz.  &c.  expressed  by  num- 

3  c  2  " 
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1893.  «  bers — ^in  all  13, — as  free  Jrom  all  great  tithes: 
^^C^^^^  "  And  whereas  the  hereinafter  named  Frederick 
RBtLi  "  Wi^g  did  deliver  a  statement  in  writing  to  us 
and  otben.  cc  claiming  great  tithes  of  the  old  inclosures  as  tm- 
"  propriator.  And  whereas  we  did  hear  the  evi- 
"  dence  produced  by  the  said  Sir  T.  C.  Bunbury 
"  andF.  Wing  respectively,  in  support  of  their  said 
^'  claims,  but  not  being  empowered  by  the  said 
<^  act  to  determine  the  same,  we  do  hereby  declare 
*'  that  the  said  old  inclosures  are  not  exonerated 
^^  by  us  from  the  payment  of  great  tithes,  but  only 
<*  from  the  payment  of  vicarial  small  tithes :  And 
^<  the  said  Commissioners  by  their  said  award,  after 
*^  directing  the  allotments  thereby  made  to  the 
<^  said  Sir  T.  C  Bunhurj/y  to  be  inclosed  and 
^*  fenced  as  therein  mentioned,  did  thereby  make 
««  certain  allotments  to  the  Rev.  Thomas  Creeke^ 
^*  Clerk,  as  vicar  of  the  said  parish  of  MildenhaU^ 
<<  in  lieu  of  tithes  in  manner  and  form  and  in  the 
*^  words  and  figures  following,  that  is  to  say,  And 
**  we  the  said  Commissioners  do  hereby  assign, 
<*  set  out,  and  allot  unto  and  for  the  Rev.  Thomas 
'*  Creeke  as  vicar  of  Mildenhall^  in  lieu  of  and  as  a 
^<  compensation  for  all  tithes,  moduses,  composi- 
'<  tions,  and  other  payments  in  lieu  of  tithes 
*<  and  all  ecclesiastical  dues  and  payments  what- 
**  soever  (except  Easter  offerings,  mortuaries,  and 
^^  surplice  fees)  due  unto  the  said  vicar,  except  of 
^*  such  old  inclosures,  warrens,  and  other  lands 
**  within  the  said  parish,  as  are  not  dischaiged 
*'  from  tithes  under  the  aforesaid  two  recited  acts, 
^^  and  which  are  particularly  set  forth  in  the  sche- 
*^  dule  hereto  annexed,  all  those  pieces  or  parcels 
<^  of  ground  next  described/'     And  after  by  the 

sud 
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said  award  describing  the  pieces  or  parcels  of  ^823. 
ground  so  allotted  unto  and  for  the  said  Rev.  ^^^^ 
Thomas  Creeke^  in  lieu  of  tithes,  they  did  there-  j^^^J- 
by  make  certain  allotments  to  William  Webb  the  *°^  others. 
younger,  in  lieu  of  all  tithes  due  unto  the  said 
Plaintiff,  and  in  manner  and  form  and  in  the  words 
and  figures  following,  that  is  to  say,  "  And  we  the 
^*  said  Commissioners  do  hereby  assign,  set  out,  and 
**  allot  unto  and  for  William  Webb  the  younger,  in 
lieu  qfand  as  a  compensation  for  all  tithes  due  unto 
Frederick  Wing,''  meaning  thereby  the  Plaintiff, 
which  allotment  has  been  purchased  by  the  said 
William  Webb  the  younger,  of  the  said  Frederick 
Wingf  "  one  piece  or  parcel  of  land  or  ground, 
^^  situate  in  Beck  Row  field,  containing  13  acres, 
^*  1  rood,  14  and  a  half  perches,  bounded  on 
*^  part  of  the  north-east  by  an  allotment  to  Ann 
•*  Wing  and  Frederick  Wingj  on  the  south-east 
«*  by  an  allotment  to  the  said  William  Webb  the 
**  younger,  purchased  of  the  said  Frederick  Wing^ 
•*  on  the  south-west  by  the  private  road.  No.  26, 
*^  and  on  the  north-west  and  remaining  part  of  the 
*'  north-east  by  an  allotment  hereinafter  allotted  to 
**  Charles  Morley  the  younger."  And  the  said 
Commissioners  annexed  to  the  said  award  a  memo- 
randum in  writing  as  part  of  their  said  award, 
and  such  memorandum  is  in  the  words  and  figures 
following,  (that  is  to  say)—  *'  Memorandum.  We 
**  the  said  Commissioners  do  hereby  declare,  that 
*^  at  the  time  of  and  previously  toexecutingoursaid 
"  award,  Frederick  Wingy  of  Bury  St.  Edmund' s^  in 
*'  the  county  of  iS't^^/Ar,  gentleman,  came  before  us 
^  and  required  usto  take  notice,  that  the  allotments 
'*  of  land  made  to  William  Webb,  alleging,  tliat  al- 
though 
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^'  though  the  said  WilUam  Webb  did  in  or  about  the 
*'  month  ofjtdjfj  1810,  enter  into  a  contract  with 
"  the  said  Frederick  Wing  for  the  purchase  of  the 
*^  saidallotmentsof  land  at  or  for  the  price  or  sum  of 
^^  2856L — and  although  we  the  saidCommissionen 
<<  were  requested  as  well  by  the  said  Frederick  Wing 
<<  as  by  the  said  William  Webb^  to  allot  the  same  to 
^'  the  said  WilUamWebb  accordingly  ^ — ^yet  that  the 
^*  said  purchase  was  never  completed^nor  anypartof 
^^  the  purchase-money  paid/'  And  the  said  Commis* 
sioners  also  annexed  a  Schedule  in  writing  to  their 
said  award,  as  part  of  their  said  awards  and  such 
schedule  is  headed  and  entitled  in  manner  and 
form,  and  in  the  words  and  figures  following,  that 
is  to  say,  ^'  Schedule  of  the  old  Inclosures,  Warrens, 
^'  and  other  Lands  within  the  said  parish,  and  not 
*^  discharged  from  tithes,  referred  to  in  our  award 
^<  to  which  this  is  annexed,"  as  by  the  said  award, 
to  which  Defendants  for  greater  certainty  crave 
leave  to  refer,  when  produced  will  appear. 


The  Plea  concluded  with  the  following  aver- 
ment, ^^  That  the  several  closes,  pieces  or  parcels 
^'  of  land,  in  and  by  the  said  bill  of  complaint 
**  alleged  to  have  been  in  the  occupation  of  De- 
"  fendants,  John  Murrells  and  William  Goak, 
**  from  MicIiaelmaSy  I8179  as  tenants  to  Defendant 
"  P.  T.  Case  are  noU  nor  are^  or  w,  any  or  either 
*'  of  tfieniy  or  any  part  thereof^  or  of  any  qf  them 
**  the  13  old  InclosureSy  or  any  of  the  13  old  inclo- 
*^  sures  which  are  mentioned  in  the  said  award, 
^<  and  therein  numbered,  &c.  as  aforesaid,  or 
'^  any  part  of  such  inclosures,  or  any  of  them, 
'^  all  which  &c.  and  therefore  they  do  plead  the 

(c  same 
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cc 


same  in  bar  to  so  much  and  such  parts  of  the       l^^* 
«<  Plaintirs  said  Bill  as  "  &c.  ^^^^ 

V. 
MURRBLLS 

Martin,  Lwat  and  Eagle^  in  support  of  the  ^^  ^^«"- 
plea,  submitted,  that  the  matters  averred  amount- 
ing to  an  extinguishment  of  the  Plaintiff's  demand, 
furnished  a  good  plea  in  bar  to  such  parts  of  the 
Bill  as  had  been  pleaded  to,  and  formed  a  short 
answer  to  the  right  set  up,  and  was  therefore  pro- 
perly the  subject  of  a  plea  in  bar  of  the  claim 
made  by  the  suit  They  relied  much  on  the  cir- 
cumstance that  this  was  a  Bill  by  a  portionist  for  a 
part  of  the  tithes,  urging  that  the  question  between 
the  parties  would  turn  on  the  true  construction  of 
the  award — ^being  in  effect  whether  the  allotment 
was  given  in  lieu  of  the  tithes  which  formed  the 
subject-matter  of  the  present  demand,  and  that 
would  be  put  in  issue  shortly  by  replying  to  the 
plea,  and  if  aflSrmed  it  would  be  a  good  bar. 

Jervis,  on  the  other  hand,  contended  that  the 
Bill  required  an  answer,  and  that  the  plea  which  had 
been  put  in  could  not  be  supported  as  a  bar  to  the 
Plaintiff's  demand,  and  for  the  purpose  of  esta- 
blishing that  proposition  very  particularly  collated 
the  averments  in  the  bill  with  those  of  the  plea, 
insisting  that  it  was  not  competent  to  the  Defend- 
ants to  get  rid  of  the  suit  by  so  short  a  mode,  in 
consideration  of  the  facts  stated  in  the  plea. 

Richards,  Lord  Chief  Baron. — The  facts  aver- 
red by  the  plea  are  too  complicated  to  enable  the 
Defendants  to  protect  themselves  from  answering 

by 
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Wing 
«. 

MURRBIXB 

aad  Others. 


by  Stating  them  by  way  of  Plea.  I  think  it  is  im- 
possible to  say  that  they  furnish  that  kind  of  short 
answer  which,  according  to  the  practice  of  Courts 
of  Equity,  is  permitted  to  be  made  the  subject- 
matter  of  Plea.  The  Defendants,  therefore,  are 
not  in  a  condition  to  avail  themselves  of  that  form 
of  proceeding.  The  Plea  must  therefore  be  over- 
ruled. It  may  however  stand  for  an  answer,  with 
liberty  for  the  Plaintiff  to  except  in  the  usual 
course. 


Plea  overruled. 


1823. 


Saimrdaiff 
9th  February, 


In  the  Matter  of  the  Recognizance  of  Thomas 

Clark,  and  his  I^edges. 

^u^r^sflhr'  The  recognizance  in  this  case,  the  principal 
S?tTnii'[odil  ^^-^  ^^^  pledges  201.  each,  was  conditioned  that 
^S"f^c^  oV  ^^  Principal  should  appear  personally  at  the  Gene- 
three  persons    ral  Scssious  of  the  Pcacc  for  the  City  of  Londofu 

Doand  for  the  •'  ^ 

appearance  of  to  auswcr  to  a  charge  of  misdemeanor,  intending 

one  of  them,  "  ^  o 

the  principal,   to  stcal  from  the  pcrsou  of  the  Prosecutor. 

at  the  Quarter  ^ 

Sessions,  to 

answer  a  ,_,  ^•^i      »    i 

charge  of  mis-       Ihc  party  (Clark J  not  appearing,  the  recocrniz- 

demeanor,  bnt  r    •         z*     /•  -^     i  i  •       , 

even  to  respite  aucc,  being  lorreitedt  was  estreated  m  the  ordinary 

it  generally  till  •    *      ^i  •    /^         , 

farther  order.    COUrSC  intO  tblS  Court. 


They  also 
refused  to  re- 
spite Process 
for  a  longer 
time  than  till 
the  following 
Term,  con* 
sidering  it  a 
case  for  saspeiidtiig  proecu/rom  term  to  term  only. 


Sir  W.  Owen  now  applied,  on  behalf  of  all  the 
parties,  that  the  Recognizance  might  be  ^ 
charged  upon  producing  the  constat  from  the  De- 


puty 


HILARY   TERM,   S   AND   4  GEO.    IV*  7S1 

puty  Clerk  of  the  Estreats,  and  the  certificate  of      ^893. 
the  Clerk  of  the  Peace,  stating  the  condition  of  in  |7thoma» 
the  Recognizance  as  above.  Clauk. 

The  affidavit  made  by  Clark  himself,  and  another 
person,  Alfred  Knight^  in  support  of  the  motion, 
stated  that,  at  the  time  of  the  examination  of 
Clark  upon  the  said  charge,  the  Prosecutor  of  the 
indictment  swore  that  he  resided  at  No.  71,  Nen}- 
gate  Street,  in  the  City  of  London,  and  that  imme- 
diately upon  the  said  indictment  being  found,  he 
f  Clark  J  made  inquiry  at  71,  Newgate  Street,  for 
the  purpose  of  serving  him  personally  with  notice 
of  trial,  in  order  that  Deponent  Clark  might  take 
his  trial  at  the  then  next  Sessions,  and  get  rid  of 
the  indictment,  but  that  he  found  that  the  Prose- 
cutor did  not  reside  there  at  that  time — that,  afler 
much  exertion,  he  found  out  the  other  Deponent, 
Alfred  Knight,  and  the  latter  Deponent  stated 
that,  from  certain  letters  received  from  the  Prose- 
cutor, he  f  Knight  J  was  certain  that  the  Prosecutor 
was  then  (at  the  time  of  making  the  affidavit)  in 
South  Wales. 

Under  these  circumstances,  the  present  motion 
was  now  made,  afler  several  previous  applications, 
for  the  same  purpose  of  discharging  the  Estreat* 

Per  Curiam, 

This  is  certainly  not  a  case  which  calls  upon 
the  Court  to  discharge  the  Estreat  of  this  Recog- 
nizance. 

Garrow, 
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1833.  Garrow,  Baron.    We  may,  howevert  do  what 

In  re  Thomas  ^®  ^^oTe  did,  in  the  case  of  a  party  who  was  shewn 
claek.  f^  have  gone  to  America^  which  we  consider  to  be 
a  good  precedent; — that  is,  respite  our  process 
from  time  to  time,  in  order  to  give  the  parties  an 
opportunity  of  finding  the  Frosecutor  in  the  in- 
terval. 

Sir  W.  Owen  then  prayed  a  year ;  but 

The  Court  would  only  permit  it  from  Term  to 
Term.    And  they  then  made  the  following 

Order,  that  Process  for  levying  the  amount, 
be  respited  till  the  last  day  of  Easter  Term. 


isss. 


Friday^ 


PracUce  Thornton  v.  Pellatt. 

[In  Equity.] 

S"e1f«?".*'  Motion  Jbr  le<we  to  file  Exceptions  to  the 
refon^ce V  Master's  Certificate  upon  a  reference  of  an  answer 
S^lTAlLtn^':  for  impertinence. 

may  not  be 
filed  as  of 

^ttrtT*"^^       The  Lord  Chief  Baron  expressed  some  surprise 
A  pre?ioiu    at  the  application  for  leave  to  do  what  he  considered 
most  be  made  was  of  couFse^  and  being  told  that  it  was  considered 
for  <^  to  file  necessary,  by  the  practice  of  this  Court,  to  obtain 
xcepuoM.     jg^yg  jQ  except,  his  Lordship  referred  fi^r  inform- 
ation to  the  oflicer  of  the  Court,  who  stated  that  it 
was  the  practice  to  apply  for  leave  in  the  first 
instance. 

Thereupon 
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Thereupon  the  Court  granted  the  motion  (a).  i^ss. 


Thornton 

Ordered.        p^^t^xx. 


(a)  Vide  Eyton  v.  Dkken^  ante^  Vol.  IV.  p.  303, 
vfhere  it  was  reported  to  be  the  practice  in  this 
Court,  if  a  Purchaser  should  be  dissatisfied  with 
the  Deputy  Remembrancer's  Report  of  titk^  the 
course  is  to  apply  to  the  Court  for  leave  to  file 
Exceptions  thereto. 

Chief  Baron  Thomson  used  to  take  a  distinction 
between  the  Report  of  a  Master  and  his  Certifi- 
cate, observing  that  a  report  might  be  excepted  to 
as  of  course,  but  that  leave  must  be  obtained  for 
filing  Exceptions  to  the  Master's  Certificate. 


Phillips  v.  Stephenson. 
JLhIS  was  a  motion  that  the  Defendant  might,  where  the  ef- 

*^  feet  of  a  mo- 

^without  prejudice  to  Ea:ceptions  being  takert  to  the  t»on  wonw  be 

-^    •^  ,  •\  ^  to  waive  Ex- 

several  answers  put  m  in  this  cause,  leave,  with  his  ceptions  to 

Answer,  the 

clerk  in  Court,  within  a  week,  all  receipts,  vouch-  CoartwiUnot 

qualify  their 

ers,  and  books  of  account,  relating  to  the  matters  order  by  mak- 
in  question  in  this  suit,  with  liberty  for  the  Plain-  prejndice  to 
tiff  to  inspect  them  in  person.  being  ukcD. 

Query, 
Whether  a  mo- 
lt was  Stated  that  the  present  application  was  tionforpro- 

*^  *  *  d action  of 

made  so  qualified,  because  it  was  considered  to  be  p«per^&c, 

^  opemtes  •■  a 

doubtful  whether  the  motion,  if  made  in  the  ordi-  S?*.^*'^^ ^ 

Plaintiff'a 
nary  right  to  except? 
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nary  terms,  would  not  operate  as  a  waiver  of  the 
Plaintiff's  right  to  except  to  the  answers,  but 

The  Court  said  that  they  would  not  enter  pre- 
maturely into  that  question,  and  that  the  Plaintiff 
must  abide  by  the  consequence  of  his  motion  as 
matter  of  practice,  observing  that  they  could  not, 
by  introducing  terms  into  an  ordinary  application, 
protect  the  party  from  any  practical  result.  They 
therefore  made  the 


Order,  as  to  all  the  receipts  &c.  admitted  by 
the  answer  to  be  in  the  Defendant's  pos> 
session,  in  the  usual  terms,  directing  it  to 
be  entered  on  the  minute,  that  the  Court 
make  no  order  as  to  the  application  being 
granted  without  prejudice. 


1823. 


Friday, 
7tk  Februury, 


Sweeting  v.  Weaver. 


Rale  for  SiR  William  Owen  had  obtained  a  Rule  on  tlie 

staying  pro- 

ceediogsoo  ui  part  of  the  Defendant's  bail,  calling  on  the  Plaintiff 
»^"  bond,  to  shew  cause  why  the  assignment  of  the  bail  bond 
been  obtained  in  this  casc,   and  all  proceedings  had  thereon, 

npontbeap.  . 

plication  of      should  not  be  set  aside,  *^  beinir  contrary  to  good 

one  of  the  bail,    ^  .  ,  ..  ^  jr        © 

suting  by         Jatlh.'' 
affidavit  an 
engagement 

•elf  and  the  '       The  affidavit  of  the  applicant,  who  was  one  of 

Plaintiff  to 

absolve  him  from  his  obligation,  on  payment  of  a  sum  of  money  at  a  future  day,  6m  tkt 
ground  of  a  breach  <^  good  faUk  in  proceeding  against  him  before  the  time.  notwitlistaMi- 
ing  the  agreement  discharged  wiih  c9sU,  opoo  a  diitioct  denial  (by  affidavit)  of  tbenakiac 
the  agreemeiit  ai  stated. 

the 
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the  Defendant's  bail,  stated  that  he  had  made  an       1923. 
agreement  with  the  Plaintiff  to  pay  him  a  sum  of    sw«btino 
money  within  a  stipulated  time,  to  be  discharged     ^bavir. 
from  his  obligation,  on  the  faith  of  which,  and  re- 
lying on  no  proceedings  being  taken  against  him, 
he  did  not  procure  special  bail  to  be  put  in ;  and 
that,  in  the  meanwhile,  and  before  the  expiration 
of  the  time  agreed, on  for  payment  of  the  money, 
the  Plaintiff  proceeded  against  him  on  an  assign- 
ment of  the  bail  bond. 

Jervis  shewed  cause  on  an  affidavit  denying  the 
breach  of  good  faith  alleged,  and  negativing  the 
facts  in  the  affidavit  made  in  support  of  that  ground 
of  the  motion. 

He  further  urged  against  the  application  the  in- 
tervening delay,  the  writs  having  been  served  on 
the  28th  of  November  last,  and  declarations  de- 
livered on  the  11th  December,  indorsed  *Uo  plead 
**  within  the  first  four  days  of  this  Term,"  submit- 
ting that  notice  of  this  application  should  have 
been  given  immediately,  and  the  motion  made 
earlier  (a). 

He  also  contended  that,  as  the  Defendants  in 
the  action  on  the  bond  had  entered  an  appearance 
on  the  4th  December^  it  was  a  waiver  of  any  as- 
sumed irregularity  (6). 

The  Court  held  that  they  were,  in  such  a  case 

(a)  1  ChiUy,  14.  {b)  lb.  129. 

as 
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182S.       as  this,  bound  by  the  positive  affidavit  made  in 
answer  to  the  application  denying  the  engagement, 
7;J1"     and  that,  in  discharging  the  rule,  it  must  be  with 
costs* 

Rule  discharged  with  Costs. 


SWKBTINO 

Wbavbr. 


182S. 


Wedmeidaiff 
f9tk  Jamuarfff 
tUh  February.  CoOKE   V.    GrEEN. 


^!«I2!'    The  PlaintlflF  brought  this  action  of  trespass 
paMUbroaght  aiTainst  the  Defendant  for  breaking  and  entering 

which  iDTolTef      ©  ,     ,     ,  .  ^  /.iT.  j 

m  qnestion  of    ^  Certain  close,  and  choking  and  filling  up  a  pond 

the  right  to  <•  i 

land,  although  therein,  and  erecting  a  fence  thereon. 

evidence  of 
actaofowner- 

giTen  on  both       On  the  trial  of  the  cause  before  the  liOrd  Odef 

Judge  who  Baron  and  a  common  jury,  .at  the  last  Assizes  for 

should  con-  the  County  of  Hertford^  a  verdict  was  found  for 

testimony  on  the  Defendant. 

either  side 
firewmderateij 

tibe jm^yloie^  Comjfn^  in  the  following  term,  moved  for  a  rule 

iTSorb^u^'d'^  to  shew  cause  why  there  should  not  be  a  new  trial, 

Sd^'^ec^'  on  the  ground  that  the  verdict  of  the  jury  was 

TewtriS!*  against  the  weight  of  the   evidence  of  acts  of 

The  Court  ownership  and  continued  enjoyment,  and  the  di- 

wiUnot,on  .  ^   ,       ,  .  , 

motion  for  a     rectiou  of  the  Icamcd  judire  who  tried  the  cause. 

rule  for  a  ^    ^ 

new  trial  in 

such  a  case^  _^, 

suffer  affida-         Circumstances  affecting  the  conduct,  and  im- 

▼its  to  be  read, 

imputing  improper  motives  to  the  jury  in  finding  their  verdict. 

Ownership  of  land  adjoiniuff  either  side  of  a  road,  primll  facie  evidence  of  a  right  to  the 
soil  extending  to  the  centre  of  the  road. 

A  recent  right  founded  on  an  inclosnre  under  an  act  of  Parliament,  does  not  make  a 
distinction  with  regard  to  the  general  law. 

CosU. 

peacbiog 
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peaching  the  integrity  of  some  of  the  jury  (who       1^3. 
were  suggested  to  have  been  prejudiced  and  tarn-      coou 
pered  with),  being  about  to  be  urged  to  the  Court,      ORim. 
from  affidavits  made  in  support  of  the  application, 
they  refused  to  hear  any  thing  imputing  improper 
motives  to  the  jurymen  (a),  observing  that  they 
had  no  authority  on  such  a  motion  as  the  present 
to  take  notice  of  their  misconduct,  even  if  a  strong 
and  flagrant  case  were  made  outj  and  that  the 
only  means  which  they  possessed  of  counteracting 
the  evil  consequences  of  such  misconduct  as  afiect- 
ing  the  party,  were  the  granting  new  trials  in  cases 
where  their  verdict  was  palpably  wrong,  to  what- 
ever cause  that  might  be  attributed. 

The  Court  granted  the  motion,  ordering  a  rule 
to  shew  cause ;  but  they  directed  particularly  that 
care  should  be  taken  in  drawing  up  th6  order,  to 
exclude  every  thing  which  might  be  construed  to 
indicate  that  the  rule  was  founded  on  the  last 
ground  of  objection  now  taken  to  the  verdict,  im- 
puting partiality  to  some  of  the  jury. 

The  lAyrd  Chitf  Baron  now  read  his  report  of 
the  evidence  given  on  the  trial. 

The  substantial  effect  of  the  whole  was,  that  the 
Plaintiff  had  proved  at  the  trial  the  following  case. 

The  pond  in  question  was  nearly  surrounded  by 
the  Flaintiff^s  land,  excepting  one  part  which  ad- 
la)  Vide  Onioni  v.  Nasbi  ante,  voL  VII.  p.  SOS. 

joined 
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1823.  joined  an  old  road  that  passed  through  the  Plain- 
tiff's land,  and  by  a  stable  belonging  to  the  public- 
house  in  the  occupation  of  Defendant.  The  Plain- 
tiff had  procured  that  road  to  be  stopped  up  by  an 
order  of  Magistrates,  except  that  small  part  at  one 
end  of  it,  which  lay  between  the  Defendant's  stable 
and  the  pond,  extending  nearly  along  one  side  of 
the  pond.  The  Defendant  had  laid  dung  on  that 
part  of  the  old  road  next  the  pond,  to  the  great 
damage  of  the  water,  which  the  cattle  had  refused 
to  drink  in  consequence.  The  Defendant  had  lat- 
terly inclosed  that  part  of  the  road  and  a  part  of 
the  pond  (which  he  had  also  filled  up),  by  making 
a  fence,  and  that  was  the  trespass  which  was  the 
subject-matter  of  the  present  action.  The  public- 
house  and  stable  in  the  occupation  of  the  Defend- 
ant, and  the  land  adjoining  the  pond,  had  been 
recently  the  property  of  one  person,  who  had 
bought  it  of  Lord  Essex ^  the  original  owner  of  the 
whole  estate,  till  purchased  separately  from  him, 
the  former  by  the  Defendant's  landlord,  the  latter 
by  the  Plaintiff. 

The  Plaintiff  gave  evidence  of  acts  of  ownership 
in  his  having  often  cleaned  out  the  pond,  and  laid 
the  mud  and  soil  on  his  own  land,  and  having  also 
inclosed  part  of  the  pond  by  making  a  fence  across 
it,  which  he  had  left  open  at  the  bottom. 

On  the  part  of  the  Defendant,  it  was  proved  by 
a  person  who  had  occupied  the  Defendant's  house 
and  stable,  and  the  other  property  surrounding  the 
pond  before  it  was  separated  by  being  sold  to 

separate 


Crbbn. 
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separate  purchasers,  and  who  had  known  the  pre-  1333. 
nrises  about  30  years,  that  the  pond  and  tlie  lands  coom 
adjoining  it,  now  the  property  of  the  Plaintiff,  were, 
during  the  early  part  of  his  tenancy,  a  waste  and 
open  common,  and  that  the  pond  was  part  of  the 
common,  but  that  they  were  afterwards  inclosed 
by  act  of  Parliament.  He  proved  various  acts  of 
ownership  on  the  part  of  himself  as  tenant.  He 
also  stated  that  he  had  applied  to  his  then  landlord. 
Lord  EsseXy  to  whom  the  lands  had  been  allotted, 
for  permission  to  inclose  part  of  the  pond,  but  that . 
his  Lordship  refused  it,  giving  as  his  reason  for 
such  refusal  that  he  would  not  encroach.  One  of 
the  witnesses  proved  that  he  had  cleaned  out  the 
pond  on  one  occasion,  and  meant  to  have  laid  the 
soil  on  his  own  land,  but  the  Plaintiff  sent  his  men, 
and  removed  it  to  his  (Plaintiff's)  ground;  of  which 
the  witness  did  not  complain.  The  road  between 
the  pond  and  the  Defendant's  stable  was  proved 
to  be  the  only  means  of  access  which  the  De- 
fendant had  to  the  latter. 

The  Chief  Baron  directed  the  jury  that  it  had 
been  proved  that  the  Plaintiff  was  owner  of  the 
adjoining  land,  and  that  the  rule  of  law  was  that 
the  owners  of  land  adjoining  a  road  were  entitled 
to  claim  property  to  half  the  soil  of  the  road,  un- 
less a  contrary  right  were  proved }  and  that  he 
considered'the  weight  of  the  evidence,  in  this  case, 
was  in  favour  of  the  Plaintiff,  but  the  jury  found  a 
verdict  for  the  Defendant. 

Chitty  now  shewed  cause.  He  contended  that 
VOL.  XI.  3  D  there 
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1893.  there  having  been  evidence  given  on  both  sides  id 
this  case,  it  was  the  province  of  the  jury  to  deter* 
mine  it,  and  their  verdict  was  conclusive. 

He  then  entered  particularly  and  minutely  into 
the  evidence  given  on  the  trial,  submitting  that 
the  testimony,  on  the  part  of  the  Defendant,  had 
furnished  at  least  as  strong  a  case  as  that  which 
had  been  produced  in  support  of  the  action,  and 
that  the  acts  of  ownership,  such  as  they  were, 
proved  nothing  for  the  Plaintiff — that  the  fact  that 
the  whole  of  the  soil,  until  it  had  been  recently 
inclosed,  having  been  open  to  the  public  as  waste 
or  cotnmon  land,  distinguished  this  case  from  tho^e 
wherein  actions  of  trespass  were  brought  to  tiy 
rights  founded  on  ancient  possession ;  and  that,  io 
truth,  so  fkr  from  the  Defendant  having  trespassed 
on  the  Plaintiff,  the  Plaintiff  and  the  public  had 
been  trespassers  on  him. 

If  any  injury  had  been  done  to  the  Plaintiff,  ia 
consequence  of  the  Defendant  having  corrupted 
the  water  of  the  pond,  it  was  urged  he  could  have 
no  remedy  in  this  action  of  trespass,  but  he  should 
have  brought  an  action  on  the  case. 

It  was  also  urged,  that  the  utmost  possible 
amount  of  the  damage  consequent  upon  such  a 
trespass  would  necessarily  be  so  small,  if  the  right 
were  on  the  side  of  the  Plaintifl^  as  to  furnish  at 
once,  and  in  limine,  a  conclusive  and  unanswerabh 
objection  to  the  application  for  a  nerc  trials  accord- 
ing to  the  useful  rule  in  that  respect  adopted  by 

all 
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all  the  Courts,  and  that  consequently  this  rule 
ought  to  be  discharged* 

Corny Tiy  in  support  of  the  rule,  was  stopped  by 
the  Court. 
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COOKB 

Green. 


Richards,  Lord  Chief  Baron.  In  a  case  of  this 
sort,  we  are  of  opinion  that  the  verdict  of  the  jury, 
under  the  circumstances  in  evidence,  ought  not 
to  conclude  the  Court  where  the  true  object  of  the 
action  is  the  determination  of  a  right,  which  it 
would  be  the  effect  of  the  verdict  to  decide  coik 
clusiveJy. 

For  the  same  reason,  we  think  the  extent  of  the 
trespass,  and  the  damage,  cannot  be  taken  into 
consideration  by  the  Court,  as  an  objection  to  our 
granting  the  Plaintiff  a  new  trial.  We  are  all  of 
opinion  that  there  ought  to  be  a  new  trial  in  this 
case :  and  as  we  send  back  the  case  on  the  evi- 
dence given  in  the  cause  on  the  former  occasion, 
we  think  it  right,  for  obvious  reasons,  to  say 
nothing  more  than  that  we  must  make  this 

Rule  absolute. 

Costs. 


Bell  and  Others  v.  Horton. 


1833. 


\2tk  Felrt-menry. 

On  the  motion  ofD.F.  Jones^  that  the  Defendant  The  court  wm 

now  sivc  tiiDc 

in  this  case  might  have  time  to  justify  bail  at  a  to  jnsufv  bail 

3  D  2  Baron's 
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1823.  Baron's  Chambers  after  Term,  the  Court,  after 

^*^^[^  much  hesitation,  in  consideration  of  their  having 

aDd  Others  heretofore,  in  all  cases,  refused  to  permit  a  justifi- 

HoRToN.  cation  at  chambers,  granted  the  motion. 


*^*  This  accommodation  has  of  late  been  ex- 
tended by  the  Barons,  to  most  of  the  various  mat- 
ters of  business  which  the  other  Courts  permit  to  be 
transacted  before  a  single  Judge  at  Chambers,  but 
which  have  heretofore  been  uniformly  refused  to 
be  taken  there. 


1823. 

ijtii  February.  Broadrick  V.  Clark  and  Othcrs. 


The  Court  will  BiCHARDS  shcwcd   cause  against   this  rule, 

not  change  the  ^ 

veuue  from  which  had  bccu  obtained  by  Mannings  calling  on 
Gloucester  to     the  Plaintiff  to  shew  why  the  venue  in  this  case 

the  city  of  "^ 

Bristol,  in       should  not  be  chanired  from  the  County  of  Glon^ 

HUary  Term,  .  ^  m 

on  the  usual     cestcT  to  the  Citv  of  Bristol.    The  application  bad 

affidavit 

although  tiie  bccu  made  on  the  usual  affidavit,  the  Defendant 
swear  to  also  swcaHng  to  merits;  and  it  had  been  proposed, 
offertory  as  the  terms  of  granting  the  motion,  that  the  De- 
debt,  and*a  *  fcudaut  should  pay  the  debt  into  Court  (2,^L  7s.)> 
towTerCoSi.  ^"d  3^''  '^  answer  costs. 

A  Rule  ob- 
tained on  such 

an  application       The  i^round  of  oppositiou  to  the  motion  was  the 

discharged 

wUk  Costs.       established  practice,  which  precludes  a  Defendant 

from  changing  the  venue  in  Hilary  Term,  into  a 
county  where  there  are  no  Summer  Assizes,  wbicb, 
it  was  insisted,  was  peremptory,  and  could  not  be 
departed  from. 

In 
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In  support  of  the  rule,  it  v^as  urged  that  the 
practice  was  not  without  exception,  and  the  offer 
of  terms  was  pressed,  as  distinguishing  this  from 
the  ordinary  application,  and  entitling  the  party 
to  favour,  where  the  object  of  the  motion  was  to 
save  great  and  unnecessary  expense  where  merits 
were  sworn  to. 
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1823. 
Broadrick 

V. 

Clark 
and  Others. 


The  case  of  Walton  v.  Hutton  (a)  was  referred 
to,  where,  upon  a  motion  to  change  the  venue  from 
London  to  Cumberland^  in  Hilary  Term,  upon  the 
usual  affidavit,  the  Court  refused  the  application, 
on  the  sole  ground  that  the  affidavit  did  not  swear 
to  merits,  and  the  party  was  directed  to  amend  the 
affidavit  in  that  respect. 

Per  Curiam.  The  rule  which  the  Courts  have 
adopted,  that  they  will  not  change  the  venue  in 
Hilary  Term  to  a  county  where  there  are  no 
Spring  Assizes,  is  one  which  ought  to  be  adhered 
to,  and  in  this  case  we  are  of  opinion  that  it  ought 
not  to  be  departed  from.  The  difference  in  ex- 
pense of  trying  a  cause  in  Gloucester  or  Bristol 
cannot  be  very  great,  as  it  would  be  in  the  case 
o^  London  and  Cumberland.  We  see  nothing  in 
the  foundation  of  this  application  to  induce  us  to 
except  it  from  the  general  rule  of  practice.  The 
rule  must  therefore  be  discharged,  and  with  costs. 

Rule  discharged  with  Costs. 


(a)  1  Chitty't  Rep.  U. 


MEMORANDA. 

In  the  course  of  this  Term,  Sir  George  Wood 
resigned  his  office  of  Baron  of  the  Exchequer,  &c. 
&c. — delivering  his  Commissions  into  the  hands  of 
the  Lord  Chief  Baron. 

In  the  following  Vacation,  John  Hullock,  Esq. 
Serjeant  at  Law,  was  appointed  a  Baron  of  bis 
Majesty's  Exchequer. 


END   OF  HILARY   TERM* 


SITTINGS 

AFTER 

HILARY  TERM, 

4  GEO.   IV. 

GRAY'S  INN  HALL, 


Williamson  t;.  Thompson  and  Others. 

1823. 


fLoRD  LoNSDAL£  and  Others. 
,   ^  .  Friday, 

HuTTON  and  Others.  tistFthmuy. 


JL  HESE  causes,  which  had  been  frequently  before  Costs  (in 

the  Court,  (the  issues  and  orders  from  time  to  Dcfendtnu 

time  having   been   often   tried   and  sent  down  J^adep*^"® 

again  (a))  now  came  on  for  further  directions,  tjff» at i«w, for 

^^        V   •  •  ^  7   the  purpose 

chiefly  as  to  the  question  of  costs,  the  parties  hav«  ^^}^'^V.  ^ 

•^  *  *  feigned  issue, 

directed  to 
ftMist  the  Court  in  determining  the  question  of  modus  raised  by  the  answer,  succeeding  on 
several  occasions  in  obtaining  verdicts,  which  were  atUrwards  successively  set  aside  as 
not  satisfactory  to  the  Court  of  Equity  and  new  trials  granted,  the  last  being  taken  by 
the  Plaintiff  at  law  by  consent,  each  party  to  pay  his  own  costs  at  law  and  in  equity — 
Bill  disntissed  on  further  directions  without  costs. 

8o,  where  the  Defendant  in  equity  (Plaintiff  at  law)  after  two  trials  of  the  issue,  on 
the  third  reformed  the  Issue,  and  thereupon  the  Defendant  at  law  (Plaintiff  in  equity) 
obtained  on  petition  an  order,  that  the  issue  should  be  taken  as  confessed  after  the  cause 
bad  been  carried  down  and  notice  of  trial  given,  the  bill  was  dismissed  without  costs,  on 
the  ground  that  the  Plaintiff  in  equity  had  been  misled  by  the  Record  down  to  the  last 
moment,  the  Court  holding  that  the  defence  should  be  so  stated  in  the  answer,  as  that 
the  Plaintiff  might  be  fully  and  accurately  aware  of  the  whole  of  the  matter  really  in- 
tended to  be  ultimately  relied  on,  in  resistance  of  his  demand  in  the  suit  in  equity. 

Where  after  several  trials  at  law,  the  jury  ultimately  found  in  one  case  a  verdict  for 
the  modus  (a  dbtrict  modus)  not  generally  and  as  laid,  but  with  an  exception  of  certain 
lands  vri.thin  the  district,  not  describing  what  lands,  or  iu  whose  occupation  they  were, 
and  in  the  other  a  verdict  also  for  the  modus,  bnt  the  posita  was  accompanied  wiUi  a  cer- 
tificate of  the  judge,  noticing  certain  exceptions  to  the  modus — tlie  bills  were  dismissed 
without  costs. 

Cases  of  rooduses  fnmd  differini:  from  those  laid  in  the  answer,  and  directed  to  be 
tried  by  the  issue  ordered,  but  received  and  acted  upon  by  the  Couj  t,  disapproved,  and 
the  reasons  stated. 

(a)  Vide  ante.  Vol.  V.  p.  25.  Williamson  v.  Lx>rd  Lomdale,  and 
Vol.  IX*  p.  186.  et  seq. 

ing 
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18^3.       ing  come  to  an  arrangement  between  themselves, 
^^^^^^^^off  *^®  result  of  which  was,  that  verdicts  had  been 
Thompson    ^^tercd  for  the  Defendants  in  equity  (Plaintiffs  at 
•ad  othera.    j^w)  by  conscut.    The  principal  point  discussed  on 
the  present  occasion  was,  whether  the  Defendants, 
having  succeeded  to  a  certain  extent  at  law,  as  to 
part  of  their  case,  and  consequently  in  equity,  in- 
asmuch as  they  had  obtained  verdicts,  were  entitled 
to  have  the  bills  dismissed  as  against  them  so  far, 
with  costs. 

On  the  last  occasion  of  trying  the  several  issues 
in  which  the  Defendants  were  Plaintiffs,  verdicts 
had  again  been  found  in  their  favour  establishing 
the  Winton  and  Mallerstang  moduses  of  15^.  and 
I5s.  2d.f  in  lieu  of  the  tithe  of  grass  made  into 
hay,  and  of  agistment. 

The  Winton  modus  of  15^.  was  first  tried  on  an 
issue  directed  by  the  Court  for  that  purpose, 
(Sittings  after  Michaelmas  Term,  1818,)  at  the 
Westmoreland  Summer  Assizes  in  1819.  It  was 
afterwards  tried  at  Lancaster^  at  the  Summer 
Assizes  of  1821,  when  verdicts  were  found  on  each 
occasion  for  the  Defendant  in  favour  of  the  modus. 
The  verdict  on  the  last  trial  having  been  qualified 
by  the  certificate  of  the  learned  judge  *  {Holroyd) 

*  '*That  the  said  pay  aienl  of  15*.  was  exclusive  of  a  certain  pay- 
ment of  25.  Sd.  per  annum,  which  has  been  made  to  the  Ticar  of 
the  said  parish,  his  lessee  or  farmer,  in  lieu  of  certain  tithes  of  that 
part  of  certain  lands  called  Coatgarth,  which  lies  within  the  said 
township  of  Winton  ;  and  also  of  a  certain  other  yearly  paymeot 
which  has  been  made  to  the  vicar  of  the  said  parish,  his  lessee  or 
farmer,  for  or  in  respect  of  certain  tithes  for  certain  other  lands  call- 
ed  Improvement,  belonging  to  a  tenement  called  Rookby  Scarth." 

subscribed 
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subscribed  to  the  postea^  the  Defendant  at  law  (the       l^s. 
Vicar)  applied  for,  and  obtained  an  order  for  a  new  ^^^^^^fl^m 
trial  in  Hilary  Term,  1822,  but  when  the  cause    xhomwok 
{Robinson  v.  Williamson)  had  been  carried  down,    ^^  othcw. 
the  vicar's  counsel  gave  the  Plaintiff  a  verdict  by 
consent  with  respect  to  the  Winton  modus,  each 
party  to  pay  his  own  costs  at  law  and  in  equity  as 
to  that  township. 

With  respect  to  the  township  o{  MaUerstang,  the  ^^JJ^J^ 
Vicar  (the  Defendant  at  law  and  Plaintiff  in  equity)  *••«*«• 
after  notice  of  trial  had  been  given  to  him  for  the 
Lancaster  Summer  Assizes,  1821,  presented  a  peti« 
tion  to  the  Lord  Chief  Baron  then  on  the  circuit, 
and  obtained  an  order  thereupon  that  the  issue 
should  be  taken  as  confessed,  and  that  all  further 
proceedings  should  be  stayed  without  prejudice  to 
the  Defendants  in  equity,  setting  down  the  cause 
for  further  directions.  This  township  of  Mailers* 
tangi  was  one  of  those  in  respect  of  which  there  had 
been  an  order  made  (on  petition)  for  a  rehearing, 
18th  May^  1819(a),  but  the  additional  evidence 
given  upon  that  occasion  was  not  considered  suf- 
ficient to  enable  the  Chief  Baron  to  dispense  with 
the  issue  which  had  been  directed  as  to  that  town- 
ship. An  application  had  been  made  to  set  aside  the 
verdict,  which  was  afterwards  obtained  on  the 
ground  of  the  order  for  a  rehearing  having  been 
pronounced,  but  the  Court  refused  the  motion,  con- 
sidering that  such  an  order  did  not  operate  to  stay 

(a)  Vide  ante.  Vol.  IX.  p.  196. 

the 
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1833. 


WlUIAKBOa 

TaoiiPtov 
•BdOlhMi. 


the  proceedings  and  the  issue  was  tried  at  the  West- 
mareland  Siunmar  Assizes,  1821^  when  a  verdict 
was  found  for  the  IHaintiff  in  the  issue  of  TumtaUv. 
WU&amsonj  the  Defendant  in  equitj.  In  the  M^ 
lowing  term  that  verdict  was  set  aside,  with  a  re- 
ference to  the  Master  to  tax  the  Defendant  Tun* 
stall,  his  costs  of  appearing  upon  the  applicadoo. 
A  subsequent  application  to  give  him  the  costs 
of  the  trial  of  the  issue  was  refused  by  the  Court, 
who  were  of  opinion  that  they  should  be  taken  to 
be  costs  in  the  cause.  An  application  was  then 
made  for  altering  the  terms  of  the  issue,  so  as  that 
the  modus  to  be  tried  (which  had  been  framed 
to  correspond  with  the  answer  and  decree, 
wherein  it  was  stated  to  be  ^^  payable  by  the  land- 
^  owners,  or  some,  or  one  of  them,  on  behalf  of 
^  the  others  or  other  of  them*')  should  be  worded 
as  ^^  payable  by  all  the  land-owners,  or  by  some 
^*  or  one  of  them  on  behalf  of  all  of  them :''  and 
an  order  was  made  at  the  Sittings  after  Trinitjf 
Term  (24th  June)y  for  so  altering  the  terms  of  the 
issue  upon  payment  of  the  vicar's  costs  <^  appear- 
ing on  the  application.  The  issue  was  thereupon 
redelivered,  and  notice  of  trial  was  given  for  the 
ensuing  Lancaster  Assizes.  The  Record  was  made 
i^  and  sent  down  ;  and  then  the  vicar  presented 
the  petition  and  obtained  the  order  as  above  stated. 


Nmihby  uine.       ^g  f^y  as  Acsc  causes  rcspcctcd  the  issue  as  to 

the  township  of  ^aj/A^-- ordered  for  trying  the 
modus  of  3s.  6^d.  as  covering  the  tithe  of  hay  and 
agistment  within  that  district  which  modus  the  jury 

found, 
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found,  but  with  the  following  exception,  **  except       I89S. 
such  parts  of  Wharton  demesne  as  lay  "within  the  __ 
township  ",  it  had  been  contended,  on  coining  on  «• 

for  forther  directions  (^Hilary  Termy  1822),  that    andothew. 
such  a  finding  was  substantially  against  the  modus, 
negativing  its  existence.     The  questions  arising 
on  that  finding  were  very  fully  discussed,  and  the 
matter  was  adjourned  for  judgment. 

The  main  question  which  had  been  made  on 
that  occasion  was,  whether  the  finding  of  the  jury 
amounted  in  effect  and  substance  to  a  verdict  for 
or  against  the  Defendant?  or  whether  it  was  adverse 
to,  or  in  favour  of  the  existence  of  the  modus  ? 
although  it  was  difierent  in  terms  from  that  which 
had  been  set  up  by  the  answer,  and  which  it  had 
been  the  object  of  the  issue  to  try. 

Fonhlanque^  Martin^  arid  Boteler  for  the  HaiiK 
tifis  at  law  (Defendants  in  equity)  contended  on 
the  one  hand,  that  although  the  jury  had  added 
an  exception  to  the  modus  found  by  them,  which 
bad  not  been  stated  in  the  answer,  nor  made  part 
of  the  issue,  still  it  was  a  finding  substantially 
establishing  a  modus  payable  in  lieu  of  the  tithes 
in  dispute,  in  respect  of  the  lands  in  the  Defend- 
ant's occupation ;  and  that  therefore  the  verdict 
entitled  the  Defendants  to  insist  on  it  as  a  finding 
in  favour  of  the  modus.  And  they  insisted  that 
the  Plaintiff's  bill  ought  therefore  so  far  to  be  now 
dismissed  with  costs. 

In  support  of  that  first  proposition  they  cited 

the 
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183d,       the  following  authorities.    In  the  case  of  Knight  v. 
^^^^Xwom   Walker  and  Others  (a),  an  issue  had  been  directed 
THOMP.OH    *o  try  ^^^ther  there  existed  a  composition  real, 
and  othen.   discharging  certain  lands  in  the  possession  of  the 
Defendants  from  the  payment  of  tithes  in  kind. 
The  jury  found  a  verdict  for  the  Plaintiff  as  to 
part  of  the  lands  said  to  be  covered  by  the  com- 
position, and  for  the  Defendants  as  to  other  parts. 
The  postea  was  endorsed  that  seventy  acres  of  land 
in  the  Defendant  WaUcet^s  possession  were  granted 
and  enjoyed  in  full  satis&ction  of  all  tithes  arising 
upon  &c. certain  parts  of  the  lands  belong- 
ing to  some  of  the  Defendants, — and  not  as  to 

other  parts  &c. mentioning  other  lands  in 

the  possession  of  others  of  the  Defendants. — Upon 
that  finding  the  Court  ordered  the  Jirst  named 
Defendants^  to  account,  and  that  the  Defendant 
Seager  be  dismissed  with  costs  both  at  law  and 
in  equity.  Report  confirmed  as  to  Defendants 
Walker  and  Smithy  without  costs  on  either  side. 
To  the  same  point  they  cited  also  Vaughan  v. 
Robinson  (6),  and  Bennett  v.  AUenhy  (c). 

They  next  adverted  to  the  case  of  Markham  v. 
haycock  ((/),  where  an  issue  directed  to  try  a 
modus  of  S/.  a-year,  in  lieu  of  the  tithes  of  hay, 
agistment,  /oals,  calves,  wool,  lambs,  and  other 
tithes  of  Carleton  Hall  Farm. 

(a)  12  Wood,  T.  Dec.  115. 

To  a  question  put  by  the  Chitf  Baron,  it  was  said  that  the  re- 
port did  not  state  whether  the  endorsement  on  the  posiea  was  by 
certificate,  or  was  part  of  the  verdict. 

{by  4  Wood/  35.  (c)  Ibid.  54.  (tf)  Ibid.  975. 

The 
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The  jury  found   there  was  no  such  modus  as       ^823. 
alleged  by  the  Plaintifis  in  the  issue,    hut  they  ii^,i.LiAiiioii 
found  that  a  modus  of  SL  a-year  payable  in  lieu  of    XHOMpgow 
the  tithes  of  wii/Ar,  wool^  lambs  and  calves^  only.  *"**  othm. 

The  Court  thereupon  ordered  the  Deputy  Re- 
membrancer to  take  an  account  of  what  was  due 
from  the  Defendants  for  the  tithes  of  hay  and  of  agist- 
ment demanded  by  the  bill,  and  also  of  what  was 
due  from  the  Defendants  for  the  said  modus  of  sL 
a-year,  but  without  costs,  the  Plaintiff  to  have  his 
costs  at  law.  Bill  to  be  dismissed  without  costs, 
so  far  as  the  same  sought  on  account  of  the  tithes 
of  calves,  wool,  and  lambs. 

That  they  much  relied  on  as  a  strong  decision 
in  favour  of  the  present  verdict,  as  a  finding  of  the 
issue  for  the  Defendant. 

[Richards,  Chief  Baron. — ^That  certainly  seems 
to  be  a  strong  case,  but  I  must  say  that  I  should 
be  very  unwilling  to  be  bound  by  it,  and  if  I 
should  find  it  so  strong  as  to  be  obliged  to  submit 
to  it,  I  should  do  so  most  reluctantly.  For  the 
most  part  we  know  nothing  of  the  circumstances 
of  the  cases  in  which  the  decrees  that  are  collected 
in  Mr.  WooiTs  book  were  pronounced,  and  they 
cannot  therefore  be  used  in  general  as  authorities 
furnishing  principles  which  can  be  conveniently  ap- 
plied to  other  cases.  I  have  certainly  always  under- 
stood that  it  was  the  bounden  duty  of  occupiers. 
Defendants  in  tithe  causes,  setting  up  moduses,  to 
state  that  defence  with  precision,  and  so  as  that 

Plaintifis 
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1833.  Plainti£&  may  know  with  some  degree  of  certainty 
^j^J^J^^JJjJ^jj  what  case  they  will  have  to  meet.  If  an  issue  shouk} 
TBoMFsoif  ^^  directed.  Plaintiffs  ha,ve  a  right  to  avail  them* 
and  othen.  selves  of  an  untrue  defence.  If  a  Defendant  sets 
up  a  modus  of  6d.  as  covering  a  farm  and  protect- 
ing it  from  payment  of  tithes  in  kind,  and  upon 
the  trial  of  an  issue  directed  to  try  that  rnodu^ 
should  prove  an  annual  payment  of  2d.  a  decree 
for  an  account  must  go  iq  such  a  case.  If  it  can 
be  shewn  that  the  practice  of  this  Court  has  beeii 
uniformly  otherwise,  perhaps  I  may  in  that  case 
be  obliged  to  hold  it  to  be  my  duty  to  abi4ci  by  it, 
however  I  may  disapprove  of  such  doctrine;  but 
I  shall  expect  to  have  it  shewn  to  be  such  an  esta- 
blished uniform  practice  as  that  it  cannot  on  that 
account  be  departed  from.  At  present  I  feel 
anxious  to  throw  out  this  opinion  by  way  of  ob- 
servation, because  what  these  cases  are  said  to 
establish,  is  quite  inconsistent  with  the  general 
notion  I  have  always  had  of  what  was  right  and 
proper  to  be  done  in  causes  so  circumstanced.  If 
I  am  not  correct  in  tl)e  view  I  have  of  this  matter, 
it  is  quitQ  obvious  that  the  Plaintiff  might,  on  every 
occasion  of  a  bill  filed  for  an  account  of  tithes  in 
kind,  be  entrapped  into  prosecuting  to  a  decree 
an  expensive  suit ;  and  when  the  cause  has  reached 
the  stage  of  the  trial  of  an  issue  to  get  at  the  truth 
of  the  defence  upon  the  record,  and  the  facts  of 
the  case  as  stated  on  either  side,  the  Plaintiff,  to 
his  surprise,  must  submit  to  have  a  new  and  totally 
different  matter  of  defence  established  against  him 
at  law,  and  that  at  his  own  expense.  In  that  way 
he  would  always  be  punished,  because  tlie  De- 
fendant 
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fendant  either  does  not  know  his  own  case,  or  does       ^^^* 
not  choose  to  state  it  truly ;  whereas  if  he  had  done  wiluamm)* 
so  in  the  first  instance,  the  Plaintiff  might  have    XHoiiPioii 
desisted  from  proceeding  further  in  his  suit.)]  ^^  othen. 

The  Defendant's  Counsel,  afler  adverting  to 
the  weight  of  authority  due  to  the  Judges  by 
whom  those  cases  were  decided,  then  cited  to  the 
same  point  the  case  of  Eade  y.  GoQch  (a),  where 
the  Jury  found  against  the  moduses  of  4d.  an  acre 
for  bottom-meadow  in  lieu  of  grass  and  hay  grpw^ 
ing  (&cO  and  2d*  an  acre  for  hard  land  meadow, 
but  the  Judge  (Sir  William  JBlackstone)^  endorsed 
the  postea,  that  it  appeared  in  evidence,  and  was 
so  found,  that  notwithstanding  there  were  no  such 
moduses  as  those  mentioned  in  the  issues,  there 
was  a  modus  for,  &c.  when  the  same  shall  be  mowed^ 
and  of  2d.  for  (&c.)  in  the  same  manner ;  where- 
upon the  Court  decreed  the  Defendant  to  account 
according  to  the  said  moduses.  In  Zouch  v.  Hud^ 
son  (b\  also  a  verdict  having  being  found,  that  a 
modus  (in  issue)  of  6/.  a-year  had  not  been  paid 
in  lieu  of  the  tithe  of  the  lands  mentioned  in  the 
first  count  of  the  declaration,  there  was  a  special 
endorsement  on  the  postea  (certified  by  Mr.  Justice 
Jiooke  to  have  been  made  by  his  direction)  that  a 
modus  of  6/.  was  payable  for  some  of  those  lands 
(excepting  others) — whereupon  it  was  decreed, 
that  so  much  of  the  Bill  as  prayed  an  account  of 
the  tithes  arising  upon  the  lands  and  premises 


(a)  3  Wood,  T.  Dec.  {b)  4  Wood,  T.  Dec.  560. 

found 
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183S.  found  by  the  said  postea  in  favour  of  the  De- 
wuxiAxioii  fe^^dants,  H.  ChobnJey  and  Sir  /.  N.  InneSj  be  dis- 
TBOMPf ON  >^i*sed  without  costs,  and  no  costs  to  either  party  at 
siidotfaen.  j^w.  To  thosecases  they  added  Gi/&v.£rorrex(a), 
Bennett  v.  Peart  (b),  and  Franklin  v.  Spitting  (c), 
and  they  submitted  that  these  fidly  established  the 
proposition  that  such  qualified  verdict  as  the  pre- 
sent was  admissible,  and  sufficient  to  enable  the 
Court  on  the  return  of  the  postea  to  act  upon  it, 
and  pronounce  a  decree  accordingly.  At  all 
events  they  proved  that  it  was  not  the  practice  ob- 
served by  the  Court  in  cases  so  circumstanced,  to 
give  the  party  defending  the  issue  and  Plaintiff  in 
Equity  the  costs  on  dismissing  the  Bill ;  and  they 
submitted,  that  according  to  the  usual  course  the 
justice  of  the  case  required  that  the  Bill  should  be 
dismissed  with  costs. 

Jervis  and  Barber ^  on  the  other  side,  contended, 
that  the  finding  of  the  Jury  was  in  efiTect  against 
the  modus,  and  that  there  ought  to  be  a  decree 
for  an  account  with  costs. 

They  insisted  that  a  district  modus,  with  an  ex- 
ception oi  certain  parts,  could  not  be  supported, 
even  if  the  verdict  could  be  considered  as  in  fii- 
vour  of  the  Plaintiffi  in  the  issue ;  and  they  dis- 
tinguished this  case  from  those  which  had  been 
cited,  in  that  the  moduses  in  those  cases  were  all 
farm  moduses,  and  the  finding  of.  the  Jury  in  each 
of  them  was  more  conclusive  and  certain  than  in 

{a)  2  Wood,  T.  Dec.  534.      {b)  4  Ibid.  236.      (c)  Ibid.  496. 

the 
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the  present  case.    Tiiey  urged  that  an  exception       1B3S. 
of  certain  lands  out  of  the  township,  said  to  be  wmjAxnon 
covered  by  the  modus,  without  stating  what  the    thompsom 
excepted  knds  were,  or  the  qoanUt}',  or  number    ""^  othen. 
cf  closes,  or  giving  any  description  of  them,  or 
setting  out  their  boundaries,  destroyed  the  find* 
ing,.  or  at  least  so  vitiated  it,  as  that  it  could  not 
be  received  or  acted  on  by  the  Court:  or  if  the 
verdict  could  be   received,  it  liras  a  verdict  in 
substance  and  effect  in  favour  of  the  vicar,  as  it 
in  fiict  negatived  the  modus  as  laid,   the  only 
nodus  which  the  Jury  had  to  try.   They  insisted, 
tliat  if  such  a  modus  as  that  which  had  been  found 
by  this  verdict,  had  been  so  stated  in  the  answer, 
it  would  have  been  badly  laid,  and  a  decree  for 
an  account  must  have  been  pronounced  on  that 
ground. 

At  all  events,  they  urged,  in  whatever  manner 
the  Court  might  now  think  fit  to  dispose  of  the 
remaining  questions  in  these  causes,  the  Plaintiff 
in  equity  would  be  entitled  to  his  costs. 

Fonblanque  in  reply,  proposed  that  any  difficulty 
presented  by  the  exception  introduced  into  the 
finding  of  the  Jury,  in  consequence  of  any  of  the 
uncertainties  which  had  been  objected  to,  might 
be  obviated  by  directing  a  reference  to  inquire  of 
xi^  whereby  the  fact  might  be  ascertained ;  and  that, 
he  submitted,  would  be  quite  practicable.  The  Jury 
having  found  the  existence  of  the  modus  protecting 
a  known  and  definite  district  from  the  payment  of 
tidies  in  kii^d,  he  contended  that  any  objection 
•    VOL.  xi.  3  E  which 
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which  might  be  taken  to  the  introduction  of  an 
exception  in  a  verdict  finding  the  existence  of  a 
farm  modus,  must  be  equally  applicable  to  a  dis- 
trict modus,  as  both  were  entire  things,  and  both, 
if  either  should  be  objectionable,  must  be  bad. 
He  concluded  by  insisting  that  the  statement 
of  a  modus,  as  found  by  the  verdict  of  a  Jnry 
upon  an  issue,  was  entitled  to  greater  considera- 
tion, and  should  be  liable  to  less  cavil  than  the 
laying  a  modus  in  an  answer  upon  the  record. 


[Richards,  Chief  Baron. — My  diflSculty  cer- 
tainly has  been  and  will  be,  that  I  shall,  I  fear, 
be  unable  to  do  any  thing  upon  this  verdict.  It 
appears  that  certain  lands  within  the  district, 
whatever  they  are,  and  in  whose  occupation  they 
may  be,  are  liable  to  tithes.  What  then  can  I  do 
in  this  case  ?  I  cannot  adopt  the  finding  of  the 
Jury,  nor  can  I  direct  the  Master  to  inquire  whe- 
ther the  modus  covers  this  or  that  part  of  the 
district,  or  is  protected  or  not  by  the  payment ;  or 
whether  the  protected  or  the  unprotected  parts 
are  in  the  occupation  of  any  of  the  Defendants, 
or  not.  There  is  no  case  that  I  am  aware  of, 
which  furnishes  a  precedent  for  sending  such 
inquiries  to  the  Master.  Many  of  the  cases  which 
have  been  cited  on  this  occasion,  I  cannot,  upon  fiill 
consideration,  approve,  for  the  reasons  which  I 
have  already  stated.  I  shall,  however,  take  time 
to  look  into  them,  as  it  is  my  duty  to  do,  and  give 
them  my  best  attention.] 


The  case  was  thereupon  adjourned  for  judgment. 

On 


and  Othen. 

ftiti  February* 
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On  this  day  when  the  first  cause  had  been  heard       ^^23. 
on  further  directions  (as  stated),  the  Lord  Chief  williamsor 
Baron  delivered  judgment  in  each  of  the  cases,    thompioii 
beginning  with  the  first,  as  having  been  imme-> 
diately  before  him. 

Having  stated  the  facts  and  the  different  circum- 
stances attending  the  several  trials  of  the  different 
issues,  his  Lordship  proceeded  as  follows: — 

The  frequency  of  trial  of  the  issues  in  these 
cases  is  attributable  in  great  measure  to  the  in- 
conclusive manner  in  which  they  had  been  neces- 
sarily framed,  on  account  of  the  mode  in  which 
the  moduses  were  laid  in  the  answers,  which, 
however,  I  considered  at  the  hearing  were  legally 
pleaded.  Then  the  verdicts  which  were  obtained 
from  time  to  time  were  not  satisfactory  to  me, 
sometimes  from  the  manner  in  which  they  had 
been  obtained ;  at  other  times  because  the  verdicts 
were  such  as  to  afford  me  no  assistance ;  so  that  in 
effect,  with  reference  to  the  objects  of  the  issues, 
they  were  no  verdicts  at  all.  That  arose  from  the 
moduses  having  been  so  pleaded  as  that  the  Master 
could  not  shape  the  issues  so  as  to  attain  the  proper 
object.  At  length  the  Plaintifis  (at  law)  made 
an  application  for  a  reform  of  the  issues.  As 
soon  as  that  was  done,  the  Plaintiff  (in  equity) 
finding  that  he  could  not  proceed  further,  very 
prudently  and  properly  gave  up  the  point.  It  is 
but  fair  to  consider,  therefore,  that  he  would  have 
done  so  in  an  earlier  stage  of  the  proceedings,  if 
the  Defendants  had  properly  stated  their  defence 

3  £  2  in 
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1^3.  in  their  answer,  when  in  all  probability  the  Plaintiff 
WiLUAMsoii  (in  equity)  would  have  submitted ;  but  he  was 
Thompsom  misled  throughout,  for  he  could  be  guided  only  by 
Others.  ^^^  issue.  Can  it  be  said  that  it  was  against  con- 
science then  that  he  should  proceed  in  his  resist- 
ance to  a  modus  pleaded  against  him,  because  it 
might  turn  ont  th6re  was  another  modus  which 
had  not  been  set  up  ?  Certainly  not.  It  was  wholly 
the.  Defendants'  &ult  therefore  that  the  Plaintiff 
proceeded  so  far ;  they,  in  fact,  have  made  him  go 
on.  How  then  can  I  say,  that  the  Plaintiff  is  to  be 
blamed  for  what  he  has  been  induced  by  the  De- 
fendants' proceedings  to  do  ?  I  must  say  that  the 
Defendants  were  to  blame  for  all  that  has  occurred. 

Under  these  circumstances,  I  cannot  call  on 
the  Plaintiff  to  pay  any  costs.  His  Bill  must  be 
dismissed  certainly,  but  not  with  costs.  A  Plain- 
tiff cannot  have  his  costs  where  the  Bill  is  ordered 
to  be  dismissed,  or  I  should  have  considered  that 
matter. 

The  bill  (as  to  the  Wmton  modus)  dismissed, 
without  costs. 


As  to  the  case  of  the  township  of  Naithby^  that 
has  certainly  given  rise  to  more  difficulty.  The 
Defendant  put  the  modus  in  his  answer  in  genenl 
terms.  The  Jury  on  the  last  trial  of  this  issue 
negatived  the  modus  as  laid,  but  they  found  an- 
other. In  the  other  case,  the  Judge  who  tried  it 
certified  an  exception  varying  the  modus.  The  cer- 
tificate is  sufficiently  plain.    As  it  is,  I  cannot  make 

a  decree 


WlLLIAMIOir 

Thompson 
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a  decree  for  the  PlaintiflT.    I  must  therefore  dismiss       1823. 

iiis  bill.     In  this  case  also  it  was  the  Defendants' 

iault  that  the  Plain  tiff  proceeded  so  far.  Here  too  he 

was  misled  by  the  defence  set  up,  down  to  the  time    ■■**  oti^n. 

when  the  verdict  was  given.  That  is  a  matter  which 

I  must  take  into  consideration  on  the  question  of 

costs.     It  would  be  too  strong  a  thing  to  make  a 

party  who  succeeds  in  equity,  and  does  not  fail 

on  the  issue,  pay  any  part  of  the  costs.   I  certainly 

cannot  give  costs  against  the  Plaintiff.     His  bill  in 

this  case  also  must  be  dismissed,  but  without  costs. 


Bill  dismissed,  without  costs. 


1823. 


HiGHAM  V.  Antwis  and  Others.  2^**  Feb. 


CtARDNER  moved  ex  parte  to  extend  the  in-  The  court  re- 
junction  already  issued  in  this  cause,  and  to  restrain  a  motion  made 
the  Defendant  Antwis  from  proceeding  to  trial  in  tend  an  injooc. 
this  action,  until  he  and  another  Defendant  should  trui,  tin  two 
have  appeared  and  answered  the  Plaintiff's  bill,  femhintswfao 
He   moved  on  an  affidavit  that  a  bill  had  been  peared  to^the 
filed  for  a  discovery  in  aid  of  the  Plaintiff's  defence  in'con"cnIir^* 
to  an  action  at  law,  and  for  an  injunction  to  stay  lppe!l^d  and 
proceedings  in  the  mean  time — that  the  promissory  ^t^i^^^x^ 
note  on  which  the  action  was  brought  had  been  S2/2Jd*^'cwi 
obtained  by  fraud  and  misrepresentation — that  SSoIccof^tbe 
one  of  the  Defendants  only  had  appeared  to  the  JJI^y®,SiJht"not 
bill,  but  had  not  put  in  an  answer — that  Antwis  Jha^jteVhid 
and  the  other  Defendant  had  not  appeared  to  the  ■f^jfhSr* 
bill  and  were  in  contempt — and  that  an  injunction  contempts. 
had  been  obtained  against  them  with  which  they 
had  been  both  duly  served. 

The 
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The  Court  inquired  if  the  Defendants  bad  bad 
notice  of  the  motion,  and  were  informed  that  they 
had  not,  but  it  was  submitted  that  notice  was  not 
necessary  under  the  circumstances  set  forth  in  the 
affidavit 


Per  Curiamy 

It  is  stated  certainly  that  two  of  the  Defendants 
have  not  appeared  to  the  ,bill,  and  ai-e  in  ccm- 
tempt.  They  may  however  have  now  appeared, 
and  if  they  have,  such  an  order  as  this  could  not 
be  made  ej:  parte.  If  they  had  had  notice  of  this 
motion,  they  might  have  shewn  that  they  had 
appeared,  and  even  have  cleared  their  contempt 
At  present  we  cannot  know  that  they  have  not 
done  so. 


Refused. 


1823. 


ItSih  Feb. 


The  com- 
mencement of 
a  suit  by  in- 
formation by 
the  Aitomey- 
General  on  the 
part  of  the 
Crown,  for  the 
recovery  of  for- 
feitures nnder 
a  penal  Act  of 
Parliament, 
mnst,  with  re- 
fereoce  to  the 
statute  of  Li- 
niitations,  be 
taken  to  be  the 
fuoing  of  pro- 
cess, and  not 
the  actual 
filing  of  the 
information. 


The  Attorney-General  t;.  Hall,. 

X  HE  Attomey^General  now  shewed  cause  against 
making  absolute  a  rule  which  had  been  obtained 
in  this  case  in  last  Michaelmas  Term,  by  Parke 
on  the  part  of  the  Defendant,  calling  on  the  Crown 
to  shew  cause  why  the  information  which  had 
been  filed  in  this  case  against  the  Defendant  as 
of  Hilary  Term  2  and  S  Geo.  4.  generally,  should 
not  be  entitled  as  of  the  true  day  on  which  it  was 
in  fact  filed. 

The  object  of  the  motion  was  to  acquire  for  the 

Defendant 
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Defendant  an  opportunity  of  pleading  the  Statute 
of  Limitations,  the  31  Eliz.  c.  5.  s.  5.  (a),  in  bar 
of  the  information. 

The  rule  bad  been  granted  upon  an  affidavit 
wherein  it  was  stated  that  the  information  (which 
was  in  personam  for  the  recovery  of  penalties  from 
the  Defendant  on  account  of  alleged  illicit  prac- 
tices in  fraud  of  the  revenue,  committed  by  him 
in  his  business  of  a  maltster)  had  not  been  filed 
even  in  Easter  Term,  nor  in  fact  until  the  Easter 
vacation.  It  also  stated  that  the  Defendant  had 
been  served  with  process  (subpoena  ad  responden' 
dum)  on  the  29th  of  March  last,  that  the  writ  was 
not  issued  till  the  20th  of  March,  1822,  and  that 
it  was  tested  the  12th  of  February^  Hilary  Term 
2  and  3  Geo.  4.,  and  was  made  returnable  the 
24th  of  Aprils  which  was  in  last  Easter  Term, 
S  Geo.  4«     It  was  also  sworn  in  the  affidavit,  that 
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The 

Attorney- 

Gbmeral 

Hall. 
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(a)  Enacting,  "  that  all  ac' 
tions,  suits,  bills,  indictments, 
or  informations,  which  after 
twenty  days  next  afler  the 
end  of  this  Session  of  Parlia- 
ment, shall  t>e  had,  brought, 
sued,  or  exhibited,  for  any 
forfeiture  upon  any  statute 
penal,  made  or  to  be  made, 
whereby  the  forfeiture  is  or 
shall  be  limited  to  the  Queen, 
her  heirs  or  successors  only, 
shall  be  had,  brought,  sued, 
or  exhibited  within  two  years 
after  the  ofifenct  committed 
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« 
ffff 
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«< 
44 
44 
44 
44 
« 
ffff 
it 
44 


or  to  be  committed  against 
such  act  penaU  and  not  after 
two  years." 

"  And  if  any  action,  suit,  bill, 
indictment,  or  information, 
upon  any  ofience  against  any 
penal  statute  made  or  to  be 
made,  except  the  statute  of 
tillage,  sliall  be  brought  after 
the  time  in  that  behalf  before 
limited,  that  then  the  same 
shall  be  void  and  of  none 
efiect,  any  act,  (&c.)  not* 
withstanding.'^ 

the 
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18S8.  the  Defendant  bad  not  been  in  business  as  a  nalt* 
ster  for  the  last  three  years  preceding  the  filing  of 
the  information. 

Upon  these  facts  the  Attorney^ eneral  con- 
tended that  the  rule  could  not  be  made  absolute; 
that  according  to  the  established  practice  of  the 
Court,  what  was  now  sought  to  be  done  by  the 
present  motion  could  not  be  permitted* 

He  also  urged  that  tiie  order  if  made  would  not 
serve  the  Defendant,  nor  give  him  the  opportonity 
of  pleading  the  statute  which  was  the  ol:^ect  of  his 
motion,  for  that  the  filing  of  the  information  was 
not  in  fact  or  in  law  the  commencement  of  the  suit, 
but  that  the  suit  was  subsfeantially  commenced  by 
the  issuing  of  process.  That  point,  it  was  sab> 
mitted,  had  been  ruled  in  the  case  of  the  Attorn^ 
General  v.  Broxpn  (a),  where  it  was  decided  to  he  a 
practice  so  long  established  to  consider  the  capias 
as  the  commencement  of  the  proceedings,  as  that 
the  Court  would  not  break  in  upon  it  on  a  moti<m. 
So  in  the  case  of  the  Attomey^General  v.  Wreuy 
47  Geo.  3.  the  same  question  was  determined  in 
the  same  manner. 

Admitting  therefore,  that  a  Defendant  might 
upon  the  trial  of  an  information  to  which  he  sfaoold 
have  pleaded  the  statute,  shew  that  the  action, 
suit,  bill,  or  information,  had  not  been  had  or 
brought,  &c.  till  more  than  two  yean  after  the 

(a)  Forr.  Exchequer  Rep.  IIX). 

offence 
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oflence  alleged  to  have  been  committed,  and  for       1893. 
which  the  penalty  was  sought  to  be  recovered,  it     ^TJiJlT^ 
would  be  necessary  for  him  to  take  as  the  period  of  attorhby- 
the  having,  bringing,  (&c.)  the  proceeding  intended       ^\ 
to  be  barred,  the  time  when  the  process  was  in 
fact  actuaUj  sued  out,  because  then  it  is  that  the 
suit  16  commenced,  and  not  in  any  later  stage  of 
the  proceeding.   The  same  construction  had  been 
alwayS'  put  upon  the  Statutes  of  Limitation  of  per- 
sonal actions,  and  that  construction  was  sanctioned 
by  good  sense. 

It  was  stated  in  argument  that  in  practice  the 
process  (in  this  case  a  subpctnd)  was  supposed  to 
be  issued  upon  an  information  exhibited  in  Court, 
and  therefore  when  the  information  is  afterwards 
filed  it  is  entitled  as  of  the  Term  in  which  the  \ 
process  bears  teste,  and  it  was  said  that  this  was 
mere  matter  of  form  to  render  the  process  and 
the  information  consistent  with  the  practice  in  title 
aad  teste. 

Parke ^  in  support  of  the  rale,  contended  that  in 
the  case  of  the  Attomey-General  seeking  by  in^ 
formation  to  recover  forfeitures  upon  penal  Statutes, 
the  comthencement  of  the  proceeding  was  tke  ea:- 
hiiitmg  and  fiiing  of  tbe  infomiation,  for  that  is  in 
fiKTt  the  foundation  of  aH  the  subeecfoent  steps^ 
and  even  of  the  issuing  of  the  process,  as  had  been 
stated  by  the  Attormjf-General  in  shewing  cauM 
against  the  rule. 

In  whatever  cases  it  may  have  been  determined 

that 
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1823.       that  the  issuing  process  was  the  criterion  of  the 
.j^^        commencement  of  the  suit,  he  urged  that  in  a 
^GsMBRikl'    proceeding  of  this  nature  the  Defendant  had  a  right 
Halu       ^  ^PP^y  ^^  '^®  Court,  es  debito  jusUtUe^  to  have 
the  precise  day  of  the  commencement  of  the  suit 
put  upon  the  record,  to  afford  him  an  opportunity 
of  making  a  defence  which  had  been  given  to  him 
by  statute,  and  which  it  was  necessary  that  he 
should  plead  in  bar  of  the  proceeding :   and  he 
^  likened  the  present  application  to  the  common 
motions  for  similar  purposes,  in  cases  of  so  re- 
ducing the  general  title  of  Common  Law  declara- 
tions. 

He  referred  to  the  authority  of  the  determina- 
tion in  Smith  v.  Key  (a),  Southouse  v.  AUen  (6), 
and  Wikes  v.  Earl  of  Haltfax  (c),  and  Thompson 
V.  Marshalled) J  submitting  that  there  was  nothing 
in  the  mere  practice  of  the  Court  which  should 
operate  to  deprive  a  party  of  an  advantage  that 
had  been  given  to  him  by  the  Legislature,  or  to 
shut  him  out  from  the  provisions  of  an  Act  of  Par- 
liament passed  expressly  for  the  ease  and  quiet  of 
persons  in  his  situation. 

Richards,  Chief  Baron. — We  must  treat  this 
motion  as  an  application  made  in  the  Court  of  Es- 
chequer^  and  the  course  of  this  Court  has  never 
been  to  adopt  as  the  practice  what  is  now  proposed 
to  be  done.    No  precedent  has  been  shewn  in  &< 

(a)  1  Stra.  Rep.  638.  {b)  Cases  temp.  Hard.  Ul. 

(c)  2WiU.  356.  (<f)  1  Wilson,  304. 

vour 
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vour  of  that  proposition  to  support  the  present 
motion.  The  only  authority  produced  upon  the 
subject  is  entirely  the  other  way  }  and  the  case  in 
which  a  similar  application  was  refused  is  directly 
in  point.  We  cannot  therefore  in  the  present  in- 
stance alter  at  once  the  established  and  recognized 
practice  of  the  Court  upon  such  a  motion  as  the 
present. 


76* 


18^. 


Graham,  Bararu^^The  Act  of  Parliament  has 
no  reference  to  the  commencement  of  the  action 
or  suit,  the  period  therefore  of  commencement  of 
proceedings  must  be  determined  by  the  acknow- 
ledged practice  of  the  Court,  and  the  understand- 
ing which  has  always  prevailed. 

^  In  this  case  the  writ  was  served  in  vacation,  and 
I  apprehend  there  is  no  instance  to  be  found  of 
an  information  not  as  of  Term  in  this  Court. 

Rule  dischaiiged. 


[On 
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QOq  the  Lord  Treasurer's    Remembrancer's 

SlDE.3 


1823. 
t4ih  FebnuTf. 


In  the  matter  of 
A  Fine  set  upon  the  Inhabitants  of  the  Citt  oi 

Norwich. 


Jorifdictioo.     f 

loftanceofthe  -LT  WRS  now  moved  by  Jervis^  that  the  fine  d 
^iwel^ftb?^  500/.  which  had  been  imposed  on  the  inhabitants 
iroceii    of  the  city  of  Norwich  at  the  last  Summer  Assizes 


powe 

baroni  to  re- 
tpitepnx 

Jjl^rt  o!?&M  ^^^  General  Gaol  Delivery,  for  not  repairing,  &c. 
xSS^^uioT  (aft^r  d"^  presentment  by  the  Grand  Jury  in 
toi!^,^?^^  -rf^gr^'*  1«21,  of  the  insufficiency  and  insecurity 
wh!!^^it!^ted  ^"^  ^^^^  ^^  repair,)  the  gaol  of  the  said  city, 
ch«iw*r^'  n  ™^g^'  ^^  respited  until Jitrtker  order. 

•ommary  ap- 
pUcttion  on 

reasonable  The  application  was  made  upon  production  of 

grounds.  *  *  ^         ^ 

*.  .    -      the  constat  of  the  fine  under  the  hand  of  the 

Mode  of  ob- 
taining the      Deputy  Clerk  of  the  Foreign  Estreats,  and  the 

order  of  the  ^     ^  o  » 

Court  for  that  affidavit  of  the  Clerk  of  the  Peace  for  the  said 

city,  setting  forth  such   reasons  at  considerable 

wui  not  ordi-    length,  accouutiug  for  the  delay,  and  exonerating 

inde^nireiyt  ^  the  city  from  neglect,  as  the  Court  considered 

en^gene-      Sufficient  for  granting  the  motion  to   a  certain 

merely  from     cxteut ;  although  they  refused  it  in  the  general 

®  ^®""*    terms  prayed, — their  order  being  that  all  process 

for  levying  the  said  fine  should  be  respited  tiU  the 

last  day  of  Easter  Term  *. 


*  The  extent  and  applicability  of  the  authority 
and  jurisdiction  of  the  Court  of  Ea^chequer^  on  the 
Treasurer's  Remembrancer's  side,  in  respect  of 
these  fines,  &c.  are  not  sufficiently  generally  known 

for 
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for  the  advuncement  of  the  purposes  of  utility  to       i^^< 
which  they  may  be  made  subservient. 

The  above  is  a  Common  Order  of  the  Court, 
made  on  ordinary  occasions.  In  the  notes  below 
two  orders  are  selected  from  the  earlier  Order 
Books,  to  shew  further  the  extensive  jurisdiction 
which  this  Court  is  authorized  to  exercise  in  respect 
of  such  matters,  after  they  are  once  estreated  into 
the  Ea:chequer.  From  that  time  they  become  sub- 
ject to  the  ordefs,  not  of  the  original  authority  by 
which  they  were  at  first  imposed,  but  to  the  control 
of  the  Court  of  Ea:chequer  as  being  thenceforth 
part  of  the  casual  or  foreign  revenue^  commonly 
known  by  the  denomination  of  Profits  of  the 
Green-wax  (a). 

Ex  Libra  Ordinutn — Es  parte  Rem.  Thes. 
H.  T.  2  &  S  Jac.  2. 

coranb  sa  f  ^^^N  the  motiou  of  Mr.  Courtney  (feic.) 
I  and  hearing  (the  Attorney  General )  for 
the  King  and  the  Constable  of  the  Castle  of 
Launceston  in  said  county  and  hearing  (several 
counsel)  for  the  inhabitants  of  the  said  county 
and  reading  a  former  order  (Yen.  26  Nofvember 
M.  T.)  and  shewing  from  a  constat  under  the 
hand  of  the  Deputy  Clerk  of  Estreats  that 
amongst  the  fines  set  and  imposed  at  the  Gre- 
neral  Gaol  Delivery  held  (&c.  7  March  1st  Jac.) 


(a)  See  "  Price's  Treatise  on  the  Court  o(  Exchequa',  Book  I. 
Cap.  13." 

there 
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1833.  there  is  estreated  into  this  Court  a  fine  cf  50L 

upon  the  said  inhabitants  then  sett  upon  them 
for  not  repairing  and  upholding  the  Gaole  of 
Launceston  aforesaid  Also  (&c.  a  further  fine 
of  100/.  the  18th  March  last)  in  all  ISOL  And 
it  being  then  shewn  unto  this  Court  by  (&c.  the 
Counsel  for  the  Inhabitants)  that  the  said  Gaole 
ought  not  to  be  repaired  or  sustayned  by  theqfbre- 
said  inhabitants  they  having  no  power  to  enter  in 
the  said  Gaole  nor  were  ever  concTerned  in  re- 
pairing the  same  and  that  Sir  tiugh  Piper  his 
Majesty's  said  Constable  of  the  Castle  of  Lauf^ 
ceston  hath  the  custody  thereof  by  virtue  of  a 
patent  for  his  life  by  the  grant  of  his  late  Ma- 
jesty— it  was  then  ordered  by  this  Court  that  the 
said  Hugh  Piper  doth  some  time  in  the  next 
Term  make  his  defence  as  to  the  repairing  the 
said  Gaole  and  in  the  mean  time  levies  be  for- 
borne against  the  said  inhabitants  for  the  afore- 
said fine  And  his  Majesty's  Attorney- Gentrd 
this  day  praying  that  process  may  be  awarded 
for  levying  the  said  fine  upon  the  said  inhabit- 
ants and  further  shewing  that  the  said  Gaole  is  to 
be  repaired  and  sustained  by  the  inhabitants  &c. 
and  not  by  the  King  or  the  said  Sir  Hugh  Piper 
And  upon  hearing  Mr.  Ward  and  Mr.  Jenner  for 
the  inhabitants  and  reading  the  affidavits  of  &c. 
It  is  thereupon  this  day  ordered  by  this  Court 
that  all  process  stay  and  levies  be  forborne  against 
.  the  said  inhabitants  for  the  ^d  fines  of  150/.  tof- 
til  the  first  day  of  next  Court  and  that  in  the 
mean  time  the  said  inhabitants  do  pkad  in  dis- 
charge of  their  said  fines. 

E.T. 
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1823. 

E.  T.  S  Jac,  2. 
Tuesday  J  Sd  May. 

MiddUiex,  lUPON  the  motion  of  Sir  John 

ciTit.  w..tmiM^er.  ^  jj^^  j^^jgjjj  ^yL.  S.  L.)  and  hear. 

ing  (&c.  two  other  Counsel)  for  the  King  and 
the  Inhabitants  of  the  county  of  Middlesex  and 
(&c.  Counsel  for  the  Inhabitants  of  the  Liberty  of 
the  City  of  Westminster) — and  reading  a  former 
order  shewing  that  the  inhabitants  of  the  county 
were  ordered  at  the  Sessions  for  the  county  20th 
February  last  and  fined  100/.  on  their  confession 
for  not  repairing  Brentford  bridge  and  that  an 
equal  tax  was  made  and  assessed  upon  the  se- 
veral parishes  in  the  said  county  for  the  repairing 
the  bridge  and  that  several  parishes  in  the  said 
liberty  of  Westminster  do  refuse  to  make  a  rate 
for  the  levying  and  paying  the  monies  assessed 
upon  them  it  was  by  order  of  this  Court  (SOth 
April  last)  ordered  that  the  said  fine  be  imme- 
diately estreated  and  process  awarded  for  levying 
the  same  and  afterwards  it  was  ordered  that  the 
monies  levied  be  brought  into  Court  and  that 
the  said  inhabitants  do  shew  cause  this  day  why 
the  said  fine  should  not  be  levied  upon  them 
And  Sir  John  Holt  this  day  shewing  (&c,  that 
the  inhabitants  of  the  county  are  willing  to  pay 
&c.  and  that  the  inhabitants  of  Westminster  still 
refuse  to  contribute  &c.  and  hearing  counsel  for 
the  inhabitants  of  Westminster)  Ordered  by  this 
Court  that  58/.  already  levied  upon  the  inhabit- 
ants of  Westminster  part  of  the  said  fine  be  forth- 
with brought  into  Court  and  that  levies  be  made 

for 
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for  the  residue  thereof  and  that  the  inhabitants 
of  the  said  liberty  of  Westminster  have  time  to 
plead  to  the  estreat  until  the  first  day  of  next 
Term  And  that  the  Sheriff  of  the  county  be 
admitted  to  deduct  I2d.  in  the  pound  for  levying 
the  said  sum  of  5SL 

Per  Gurianu 


[On  tiie  TBEASUiT  REllSM^BAKGiBtt^S  SibK.] 

}^^  Ex  parte  Bennett, 


Mmiiiay,  In  the  matter  of  The  ItiNO  r.  Bennett. 

Mad  of*^    JLN  this  case  Shepherd  (for   the   Jitomey-Ge'' 
cvriog  the  dif.  nerdl)  moved  on  the  part  of  Dinah  Bennett^  whose 

cluurg6  of  ft 

Crown  debt,    name  had  been  returned  in  the  Schedule  of  de- 

(aireanof 

tmxes)  and  ob-  fitulters  auuexcd  to  the  general  process  for  non- 

taining  release  i  «  .    i 

from  proceu    payment  of  taxes  m  arrear,  that  she  murht  be  dis- 

wheretbedebt     ,  ,  ^  ,  ,        o  ,     i  , 

u  paid  by  tbe  Charged  irom  the  sum  due  from  and  charged  upon 
upon  notion     her  in  respect  of  such  arrear,  the  Crown  having 

by  the  AHuT'     .  .  •  /»     i  i 

My-Gmmo.     bccu  Satisfied :  whereupon 

The  Court  made  the  usual 

Order  (a)  for  discharging 
the  Arrear. 


(a)  The  terms  of  the  Order  are  asJblUm : 
Among  the  Orders,  &c. 

Gratis  Inn  Hall, 
Monday^  24th  February. 

cinqae  Ports,)  WHEREAS  iu  the  Great  Roll  of  the 
^^'     3  57th  year  of  King  Geo.  S.  in  "  Adkuc 

Item 
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Item  Kent^*  (ja)  amongst  other  things  is  contained  18^- 
as  follows  viz.  Si.  l\s.  6d.  of  Dinah  Bennett  of 
the  Town  of  Faversham  in  the  County  of  Kent 
assessed  taxes  for  one  year  from  the  5th  day  of 
April  1815  (&)  as  is  contained  in  a  Schedule  on 
.  the  King^s  Remembrancer's  Side  Now  upon  the 
motion  of  Mr.  Attorney-General  on  behalf  of  the 
said  Dinah  Bennett  informing  the  Court  that  the 
Crown  is  satisfied  the  amount  of  the  said  arrear 
it  was  therefore  prayed  that  the  said  arrear  may 
be  now  discharged  Whereupon  and  upon  read- 
ing a  constat  thereof  from  the  Pipe  Office  and 
hearing  the  said  Attorney-General  it  is  this  day 
ORDERED  by  the  Court  that  the  said  arrear  be 
and  the  same  is  hereby  discharged  accordingly 
And  if  &c.  the  Sheriff  &c. 

By  the  Court. 

{a)  The  description  of  the  charge  in  the  great  roll  of  the  Pipe. 

{h)  The  mode  of  describing  the  annual  arrear  of  assessed 
taxes  due  from  the  subject  to  the  Crown. 


VOL.  xr.  3  F  The 
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1823. 


The  Kino  v.  William  Bell. 
The  King  v.  John  Shackle. 

TVescfay, 

tsihj^ny.  |.Q^  ^  "ETL^jsnt  in  Chief  in  the  Second  Degree.] 

tween  extent    XN  the  preceding  term  Tindal  obtained  a  rule 
tent  in  chief'   Calling  on  his  Majesty's  Attorney-General  to  shew 

In  the  second  ,         .  .       ^       i-iiii  •  ■%   • 

degree.  cause  why  the  extent  which  had  been  issued  m 

ofTbeSTtrof  '^^^   ^^^®   against   the  Defendant  John  Shackk 

Sr*^  V  to*  (termed  by  the  Counsel  for  the  assignees  of  Shackle 

•?.*?.*•  1  an  extent  in  aid),  should  not  be  set  aside. 

chief  in  the  ^^ 

■econd  de- 
gree. There- 
fore the  An  extent  in  chief  had  been  issued  on  the  27th 

Crown  may 

proceed  by  ex-  of  November  against  John  BeU  who  was  a  col- 
tent  to  re-  ^ 

cover  a  debt    lector  of  taxcs,  at  the  instance  of  the  Solicitor  of 

dne  from  ft 

person  in-  the  Board,  for  money  received  by  him  from  the 

Crown  debtor,  inhabitants  within  his  ward.     The  Jiat  had  been 

tazeA)whohad  granted  on  an  affidavit  made  by  the  clerk  to  the 

niisappUed  the  Solicitor  for  the  affairs  of  taxes,  stating  in  sub* 

mmiey,  V  stauce  that  Bell  as  collector  of  the  rates  and  duties 

no^  a^debtor  to  ou  houses  (&c.)  and  Other  parliamentary  assessed 

Iri^hTn^the  4th  taxcs  withiu  and  for  the  ward  of  Petty  France^  in 

Itototr*  "*"*'  the  liberty  of  Westminster,  for  the  year  1821,  and 

Neither  does  ended  the  5th  A^y  oi  April,  1822,  was  indebted 

the  recent  rule  ^  ^       "^  ■* 

of  Court  re-      to  his  Majesty  in  the  sum  of  2,500/.  arisinc:  from 

specting  ex-  *i     i      •  /•  •  i 

tento  in  aid,      the  Hitcs  and  duties  aforesaid,  collected  and  re- 

apply  to  ex- 
tents in  chief    ceivedby  him,  qfandjirom  the  several  inhabitants 

in  the  second 
degree. 

It  is  not  necessary  in  the  affidavit  made  for  obtaining  a  Baron's  fUU  for  Koch  sn  ei- 
tent,  in  such  a  case,  that  there  should  be  any  averment  of  the  insolvency  of  the  Crova 
debtor,  or  any  fact  stated  from  which  it  may  be  inferred. 

Nor  is  it  necessary  in  gueh  a  case  that  collusion  should  be  negatived. 

The  protection  of  parishes  from  reassessment  is  an  object  of  the  care  c»f  tiie  Coart; 
and  the  necessity  of  process  of  extent  in  the  second  degree  for  that  purpose,  where  i 
collector  is  become  defaulter,  is  a  strong  ground  for  granting  the  fiat ;  and  the  extitiBg 
liability  of  the  parish  is  consequently  no  answer  to  the  objectiou  of  the  Crown  debt 
not  being  in  danger. 

of 


cc 
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of  the  said  ward,  and  not  paid  by  him  to  the  Re-       1S23. 
cewer-General  of  the  county  of  Middlesex^  or  to     ^^^^^  ^^^ 
his  Deputy  or  otherwise  for  his  Majesty's  use,  as        j^'j^ 
admitted  by  the  said  William  Bell  to  the  Deponent    «»«*  others, 
on  the  27th  day  of  November^  instant.     And  the 
Deponent  further  said,  "  that  the  said  William  Bell 
^^  is  by  trade  a  haberdasher,  and  has  declared  to 
**  Deponent  that  he  hath  converted  the  said  sum  of 
**  2,500/.  to  his  own  use^  and  is  unable  to  pay  the 
samcy  by  reason  whereof  and  of  the  facts  above 
deposed,  the  said  sum  of  2,500/.  so  due  and 
owing  by  the  said  William  Bell  to  his  said  Ma- 
jesty is  in  danger  of  being  lost,  unless  a  more 
**  speedy  course  than  the  ordinary  method  of  pro- 
**  ceeding  be  forthwith  had  and  taken  to  recover 
«  the  said  debt.'* 

Under  the  extent  against  Bellj  an  inquisition 
was  held,  by  which  it  was  found  that  John  Slmckle 
was  indebted  to  Bell  on  the  day  of  taking  the  in- 
quisition in  the  sum  of  2,500/.,  under  and  by 
virtue  of  a  judgment  obtained  by  Bell  in  the  Court 
of  King^s  Bench  in  Easter  Term  3  Geo.  4.,  which 
said  debt  the  Sheriff  had  seized  (&c.) 

An  extent  was  thereupon  issued  against  Shackle. 
He  having  been  declared  a  bankrupt,  his  assignees 
appeared,  and  claimed,  and  pleaded  to  the  inquisi- 
tion. It  was  on  their  behalf  that  the  proceedings 
against  Shackle  under  the  extent  against  Bell  were 
now  sought  to  be  quashed  by  this  motion. 

In  support  of  the  application,  an  affidavit  made 

3  F  2  by 
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18^3.       by  the  bankrupt  was  filed,  stating  that  a  cotnrois^ 
TheKiso    ^^^"^  ^^  bankrupt  was  issued  against  him  on  the 
bbll       ^^^  ^^  Nwember  last,  under  which  he  was  duly 
snd  Others,   found  and  declared  bankrupt,  and  that  a  provisional 
assignment  was  executed  (&c.)  on  the  3d  of  De^ 
cembeTj  on  which  day  possession  was  taken  of  his 
stock  in  trade,  goods  and  effects,  under  a  com- 
missioner's warrant- 
That  for  some  time  previous  to  his  bankruptcy, 
the  Deponent  had  various  transactions  in  bills  of 
exchange  with  Bell  for  their  mutual  accommoda- 
tion. 

That  in  June  last,  there  being  an  unsettled  ac- 
count between  them,  on  which  an  unliquidated 
balance  appeared  to  be  due  from  Shackle  to  Betty 
Bell  prevailed  on  Shackle  to  execute  a  warrant  of 
attorney  for  3,000/. 

That  on  the  1 1th  of  November ^  an  execu- 
tion was  issued  against  Shackle  on  that  warrant 
of  attorney  by  Be?//,  upon  which  judgment  had 
been  entered  up  for  3,005/.  10^.,  and  a  levy 
made. 

That  soon  after  the  commission  of  bankruptcy 
had  been  issued  against  Shackle^  the  Solicitor  for 
the  petitioning  creditors  called  upon  BelTs  attor- 
nies  and  informed  them  of  the  commission  having 
issued  previous  to  the  issuing  of  the  execution, 
and  proposed  that  proceedings  should  be  stayed 
upon  the  execution,  for  the  purpose  of  eoabling 

Shackle 
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4 

Shackle  to  make  some  arrangement  with  bis  credit-       I^^- 

0"i   but  The  Kino 

Bbll 

That  on  the  29th  of  November,  possession  was    *"**  othcn. 
taken  of  the  Deponent's  effects  under  this  extent. 

The  Deponent  concluded  his  affidavit  by  stating 
that  from  all  the  circumstances  he  verily  believed 
that  Belly  finding  he  could  not  succeed  in  obtain- 
ing a  preference  over  the  other  creditors  of  the  De- 
ponent by  means  of  the  said  execution,  himself 
procured  the  extent  (on  which  &c.)  to  be  issued 
against  him  by  voluntarily  making  the  declaration 
stated  in  the  affidavit  made  to  found  the  ^at  for 
that  process,  to  have  been  made  by  Bellj  and  that 
such  declarations  were  not  true  in  fact,  but  were 
made  solely  for  the  purpose  of  obtaining  an  extent 
against  himself,  in  order  to  form  a  ground  for  the 
subsequent  extent  against  the  Deponent.  And 
that  the  Deponent  had  been  informed  (as  he  be- 
Ueved  the  truth  was),  that  Bell  had  actually  paid 
to  the  Crown  a  sum  exceeding  1,200/.  in  part  of 
the  debt  stated  to  be  due  and  owing  from  him  to 
the  Crown. 

On  moving  for  the  rule  which  had  been  ob- 
tained in  this  case,  it  had  been  urged  tliat  the  ex- 
tent had  been  unduly  obtained,  for  the  purpose  of 
procuring  for  the  Crown  debtor.  Bell,  an  unjust 
precedence  in  the  payment  out  of  the  bankrupt's 
estate  of  the  debt  alleged  to  be  due  to  him  from 
Shackle  in  preference  to  the  other  creditors. 

The 


The  King 

V. 

Bell 
and  Others. 
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The  principal  objection  taken  to  the  proceed- 
ing was,  that  being  an  extent  against  Shackle^  the 
debtor  of  BeUj  in  aid  of  Bell^  Bell  was  not  such 
a  debtor  to  the  Crown  as  to  be  entitled,  since  the 
late  act  of  parliament  (a),  to  avail  himself  of  the 
Crown  process. 


It  was  also  insisted  as  a  practical  objection  to  the 
proceeding,  that  the  original  affidavit  of  the  clerk 
to  the  Solicitor  for  the  affitirs  of  taxes  was  not 
sufficient  to  ground  the  ^t  for  the  extent  in  the 
first  instance,  the  Deponent  not  having  observed 
the  rules  of  practice  in  such  cases ;  which  require 
that  it  should  not  only  be  positively  averred  that 
the  Deponent  believes  the  Crown  debtor  to  be  in- 
solvent, but  that  some  act  should  be  stated  upon 
which  such  belief  is  founded,— citing  for  that  pro- 
position the  cases  of  the  King  v.  Enderupp(b\ 
the  King  v.  Jans  vel  Smith  (c) ;  and  the  King  (in 
aid  of  Horn)  v.  Rippon  (d),  and  they  referred  to 
Mr.  WesCs  Treatise  on  the  Law  of  Extents  (^). 
That  omission,  it  was  contended,  had  destroyed  the 
very  foundation  of  this  extent,  and  was  .&tal  to 
all  the  subsequent  proceedings  which  could  not 
therefore  be  now  supported. 


It  was  further  insisted  that  by  tlie  late  rule  of 
Court  (/),  it  had  become  necessary  to  aver  by 


(a)  57  Geo,  3.  ch.  117.  Sect  4.  {h)  Bunb.  134. 

(c)  Ibid.  300.  {d)  Ante,  Vol.  UI.  p.  398. 

(e)  Page  53.  et  seq.  (/)  Vide  ante,  R^.  Gem.  p.  160. 

affidavit 
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affidavit  that  without  the  extent  against  Shackle^ 
Bell  could  not  pay  the  Crown  debt. 

It  was  also  urged  that  under  the  circumstances 
of  this  case  there  ought  to  have  been  an  affidavit 
negativing  collusion. 

The  Attomey-General  now  shewed  cause  against 
the  rule.  He  professed  to  appear  not  for  BeUj  in 
whose  aid  the  second  extent  had  been  assumed  to 
have  issued  against  Shackle^  but  for  the  Crown, 
and  he  particularly  pressed  upon  the  consideration 
of  the  Court,  that  the  proceeding  which  was  the 
subject-matter  of  the  present  application,  and 
was  sought  to  be  set  aside,  was  not  an  extent  in 
aid,  but  an  extent  in  chief  in  the  second  degree ; 
and  that  it  had  been  prosecuted  wholly  on  the 
part  of  the  Crown  for  the  recovery  of  the  debt  due 
from  Bell  to  the  King.  That  consideration,  he 
submitted,  placed  the  present  proceeding  in  a  very 
different  view,  as  neither  the  recent  act  of  parlia- 
ment, 57  Geo.  3.  ch.  117.,  nor  the  still  more  re- 
cent rule  of  Court  (a),  (both  of  which  had  been 
designed  to  check,  under  certain  circumstances, 
the  too  frequent  resort  to  extents  in  aid  for  mere 
private  ends,  and  the  too  ready  mode  of  obtain- 
ing the  Jiat  for  the  process,)  could  be  applied  to 
the  impugnment  of  the  proceeding  in  this  instance. 
The  same  circumstance — that  this  process  was  in 
fact  sued  out  on  the  part  of  the  Crown — the  J/tor- 
ney-General  contended,  rendered  it  unnecessary  to 


The  Ring 

0. 
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«nd  Othera . 


(a)  Vide  ante,  Reg.  Gen.  p.  160. 
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make  any  negative  statement  of  collusion  in  the 
aflSdavit.  The  money  which  had  been  recovered 
under  this  extent  would  not  be  received  by  BeUj 
but  would  be  wholly  retained  by  the  Crown  in 
satisfaction  of  the  Crown  debt,  the  object  of  the 
proceeding  being  the  security  and  satisfaction  oi 
the  Crown,  and  to  protect  the  inhabitants  of  the 
parish  from  a  reassessment  which  might  be  the 
consequence  of  BelTs  insufficiency,  and  that  was 
an  object  which  this  Court  always  promoted  and 
encouraged. 


As  to  the  objection  founded  on  the  terms  of  the 
ajBBidavit,  it  was  insisted  that  no  advantage  could 
be  taken  by  the  assignees  of  Shackle  as  to  the  ex« 
tent  against  him  of  any  deficiency  of  statement  in 
the  affidavit  made  to  found  the  extent  against 
Bellj  the  affidavit  which  had  been  made  in  the 
case  of  the  extent  against  Shackle  being  free  from 
any  such  deficiency ;  and  the  present  application 
being  not  to  set  aside  the  extent  against  JBell^  but 
the  process  against  Shackle.  He  also  urged,  that 
this  being  a  proceeding  on  the  part  of  the  Crown 
against  a  collector  of  the  revenue,  the  affidavit  was 
quite  sufficient,  for  that  it  was  not  necessary  in 
such  a  case  to  state  any  act  of  insolvency,  nor 
even  the  fact  of  insolvency  generally,  where  an 
act  of  embezzlement  or  misappropriation  of  the 
Crown  money  was  stated,  as  there  had  been  ia 
tlie  affidavit  which  had  been  made  in  this  case. 


Pollocky  in  support  of  the  rule,  denied  that  there 
existed  in  principle  or  in  practice  any  such  dis- 
tinction 
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ttnction  as  had  been  attempted  to  be  set  up  be*       l^^* 
tween  an  extent  in  aid  and  an  extent  in  chief  in    ^^  j^^^^ 
the  second  degree :  and  he  urged  that  if  any  such       ^^^ 
distinction  were  now  to  be  established,  it  would   "^  othen. 
furnish  an  easy  recipe  for   getting  rid  of  the 
wholesome  restraints  which  had  been  of  late  im<- 
posed  by  the  Legislature  and  the  Court,  on  the 
imdue  use  of  the  process  of  extent  in  ^id,  by 
converting  every  such  proceeding  into  an  extent 
in  chief  in  the  second  degree,  and  that  in  a, 
case  where  there  did  not  appear  to  be  any  ne- 
cessity for  the  process,  as  the  parish  was  still  liable, 
and  consequently  the  Crown's  debt  was  not  in 
danger. 

He  insisted  on  the  objections  to  the  extent 
which  have  been  already  stated,  and  submitted  that 
they  had  neither  been  answered  nor  obvkted  by 
the  arguments  urged  in  opposition  to  the  rule. 

i 

The  Attamey^General  replied* 

Sjcbaeds,  Lord  Chief  BarorL'— We  must  treat, 
this  application  as  being,  what  it  is,  an  attempt  to 
set  aside  the  extent  which  has  been  issued  against 
Shackle^  founded  principally  on  objections  raised, 
to  the  extent  against  Bell^  upon  which  that  pro* 
ceeding  was  re9orted  to.  A9  the  Attomet/'General 
has  stated,  the  second  extent  is  not  an  extent  in. 
i^d,  but  an  extent  in  chief  in  the  second  degree.. 
It  is  a  proceeding  in  fact  and  injide  issued  originally 
hostilely  by  the  Crown  against  BfU  in  the  first  in* 

stance. 
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1823.       stance;  and  then  against  Shackle^  to  r^over  from 

Tiie  Kmo     Shackle  the  debt  due  to  Bellj  (who,  it  must  be  re- 

bb'll       membered,  was  a  collector  of  taxes  J  to  be  applied 

■ad  otiim.    ^hen  recovered  in  payment  as  &r  as  it  might  go  of 

Atcftir^cB.  tjj^  j^^jj.  jyg  g.Qm  j^ji  ^  tjjg  Crown,  for  money 

actually  received  by  him  from  the  parish  for  the 
use  of  the  Crown.  Tliat  is  what  we  call  in  this 
Court  an  extent  in  chief  in  the  second  degree. 
Being  so,  the  objection  of  collusion  is  put  at  once 
entirely^  out  of  the  question,  if  there  had  been  any 
thing  in  it.  The  objections  in  point  of  form  apply 
wholly  to  the  affidavit  made  to  found  Xh^Jimt  for 
the  extent  against  BeU^  and  whatever  force  there 
might  have  been  urged  as  against  that  extent,  we 
cannot  consider  them  on  the  present  application. 
The  main  objections  were,  that  that  affidavit  was 
insufficient,  because  it  had  not  been  stated  that  BcU 
was  in  insolvent  circumstances,  and  that  no  &ct 
had  been  averred  from  which  his  insolvency  could 
be  inferred.  Now  although  it  may  not  be  neces- 
sary to  give  any  opinion  upon  that  formal  objec- 
tion on  the  present  occasion,  I  have  no  hesitation 
in  saying  that  I  am  perfectly  satisfied  that  in  point 
of  law  and  practice  the  allegations  in  the  affidavit 
are  amply  sufficient  to  authorize  the  jfof  for  the 
extent  against  BeU.  It  is  stated  that  he  had  re- 
ceived and  had  misapplied  the  money  collected 
from  the  parish,  by  converting  it  to  his  own  use, 
for  the  use  of  the  Crown.  Tliat  alone  has  always 
been  considered  sufficient  ground  for  the  issuing 
of  an  extent.  But  be  that  as  it  may,  the  extent 
against  BeU  i%  still  in  force,  and  cannot  now  be  set 

aside 
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aside  upon  this  application.     The  motion  is  in       l^^^- 
truth  founded  upon  the  invalidity  of  another  ex-     TheKiiro 
tent  which  has  not  yet  been  impeached,  upon       ^^-^^ 
the  ground  of  an  alleged  irregularity  which  has   "^  otbcw. 
not  yet  been  formally  objected  to  it.    Under  that  ^^*'***^*»  ^^^ 
extent  an  inquisition  has  been  taken  by  which  the 
debt  due  from  Shackle  to  Bell  has  been  found, 
and  is  now  upon  record.  The  proceedings  against 
him  at  least  are  regular.     How  then  can  we  set 
them  aside  upon  objections  alleged  to  exist  as  to 
the  original  extent  against  BeU^  for  which  how- 
ever, if  we  were  now  considering  those  objections 
in  the  due  course,  I  do  not  think  there  is  the 
slightest  foundation  ? 

I  must  repeat,  that  we  should  bear  in  mind 
throughout  that  these  extents  are  bond  Jide  pro- 
ceedings on  the  part  of  the  Crown,  sanctioned  by 
the  King's  Law  Officers,  for  the  recovery  of  the 
Crown  revenue  against  a  responsible  minister  em- 
ployed in  its  collection.  To  such  proceedings 
the  act  of  parliament  was  never  meant  to  apply, 
nor  are  they  in  the  most  distant  manner  affected 
by  its  provisions. 

It  is  necessary  that  we  should  notice  what  has 
been  said  respecting  the  existing  liability  of  the 
parishioners,  and  the  consequent  safety  of  the 
Crown  debt.  I  will  only  say,  that  it  is  im- 
possible that  we  should  take  that  into  our  con- 
sideration upon  the  occasion  of  this  motion.  It 
cannot  properly  Torm  any  part  of  the  present  in- 
quiry. 
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1833.       qiiiry.    The  Crown  may  proceed  against  its  re- 

noKmo    venue  officers  for  the  recovery  of  money  received 

Bell       ^Y  ^^^  ^^^  ^^  King's  use  as  may  be  thought 

MdOtkan.   jj^^jj.  adyigeable,    according  to  the  discretion  of 

9kkKr^B^c.B.  ^[jQgg  whose  duty  it  is  to  institute  the  necessaiy 

proceedings.  But  if  it  were  not  so,  it  would  still 
be  the  duty  of  this  Court  to  protect  the  inhabit- 
ants of  a  district,  who  have  paid  the  taxes  to  a  col* 
lector,  from  the  deficiencies  of  the  officers  of  the 
Crown,  who  have  received  them,  wherever  their 
property  of  any  description  can  be  rendered  avail- 
able for  that  purpose. 

* 

On  every  ground  therefore,  and  in  every  view 
of  this  case,  I  have  no  hesitation  or  difficulty  in 
saying  that  this  rule  ought  to  be  discharged. 

Graham,  Baron.^^It  is  quite  clear  that  neither 
^e  act  of  the  57th  of  Geo.  S.,  nor  our  recent  rule 
has  any  application  to  such  proceedings  as  the 
present,  where  the  Crown  process  is  resorted  to 
wholly  and  truly  on  the  part  of  the  Crown  ;  or  the 
effect  would  be  to  disarm  the  Crown  of  its  mort 
efficient  means  in  this  Court  of  recovering  iti 
public  rights  and  duties,  which  but  for  the  speed/ 
and  efiectual  measure  of  our  strong  process  would 
<^en  be  irrecoverably  lost  It  is  one  of  the  most 
available  effects  of  the  proceeding  by  extent,  thst 
under  it  the  Crown  can  seis^e  by  ulterior  process 
the  debts  due  to  its  debtor  before  it  resorts  to  his 

other  property. 

« 

•        It 
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It  would  be  absurd  in  the  case  of  an  adverse  ^^^• 

extent,  which  the  present  clearly  is,  to  require  a  ^h*  Kwo 

denial  of  collusion.     This  is  in  all  respects  a  hand  ^^^ 

Jide  extent  in  chief  in  the  second  degree,  and  an  ■"**  Othew. 

adverse  proceeding  as  between  the  Crown  and  the  ^*'****»   * 
party  against  whom  the  Crown  is  entitled  to  re- 
cover its  debt  by  every  possible  means. 

It  is  said  that  the  extent  against  Shackle  is  with« 
out  foundation,  because  the  original  extent  against 
BeU  upon  which  it  is  founded  was  not  properly 
obtained,  inasmuch  as  that  was  also  founded  upon 
insufficient   materials.      That  appears  to  me  to 
be  a  novel   objection,    and   it  is  one  which   I 
certainly  cannot  understand  as  a  valid  objection 
to  the  second  extent.     I  however  think,  with  my 
hord  Chief  Baron^  that  the  original  extent  was 
well  founded.    It  cannot  be  necessary  to  state  the 
insolvency  of  the  party  under  the  circumstances 
of  the  original  extent  against  Bell^  and  it  is  never 
required  in  practice  where  there  are  other  stronger 
grounds,  such  as  are  stated  in  the  affidavit  in  that 
case.     The  statute  of  the  S3d  of  Hen.  8.  leaves 
the  issuing  of  the  extent  wholly  to  the  discretion 
of  the  BaronSj  who  are  thereby  constituted  the 
proper  judges  both  of  the  necessity  for  the  pro- 
cess, and  the  sufficiency  of  the  matter  on  which 
the  Jiat  is  granted ;  the  great  object  of  die  re- 
course to  the  prerogative  writ  being  expedition 
in  cases  of  urgent  emergency*     That  urgency  is 
necessarily  a  question  for  the  consid^ation  of  the 
Baron.    In  the  present  instance,  I  am  clearly  of 

opinion 
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1823.       opinion  that  there  existed  such  an  emei^ency  as 
Hie  KiMo     rendered  the  Crown  process  necessary,  and  that  the 
Bbll      J^  ^^^  '^®  original  extent  was  well  founded. 

and  Others. 

^^^'***"'  ^'  But  to  the  issuing  of  the  second  extent  against 
Shackle  J  there  is  no  such  objection  raised.  If  that 
objection  had  been  taken  to  it,  I  would  ask,  can 
there  be  a  more  decisive  fact  stated  from  which 
the  party's  insolvency  must  be  inferred  (if  any 
were  necessary  to  be  raised,  which  I  deny),  than 
that  the  party  has  misapplied  money  belonging  to 
the  Crown  received  by  him  in  his  capacity  of  col- 
lector of  taxes,  and  converted  it  to  his  own  use, 
coupled  with  the  averment  immediately  following, 
that  he  is  unable  to  pay  the  money  so  converted, 
and  that  the  Crown's  debt  is  thereby  in  danger  of 
being  lost,  *^  unless  a  more  speedy  course  than  the 
ordinary  method  of  proceeding  be  forthwith  taken 
to  recover  the  said  debt  ? "  That  statement  surely 
affords  a  tolerably  strong  proof  of  embarrassed  cir- 
cumstances, if  any  were  wanted  to  be  averred  for 
the  purpose  of  founding  this  extent  and  justifying 
the  ^t  on  which  it  was  issued. 

I  am  anxious  however  to  reject  that  ground  al- 
together, lest  I  should  be  thoughC  to  entertain  an 
opinion  that  some  such  averment  was  necessary, 
which  I  utterly  deny.  Is  the  Crown  to  lose  its  re- 
medy— the^stinum  remedium  of  the  prerogative— 
in  a  case  of  urgent  danger,  from  some  supposed  ne- 
cessity that  the  afiairs  of  an  embarrassed  collector  of 
revenue  must  first  be  minutely  inquired  into,  before 

this 
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this  Court  can  give  to  the  Crown  its  assistance  to  1883. 

recover  the  public  money  in  course  of  law  by  the  l^T*^^^^ 

issue  of  the  Crown  process  ?  The  question  is  almost  «^- 

ridiculous.    There  can  be  no  doubt  that  this  rule  •j^  othen. 
must  be  discharged. 

Mr.  Baron  Garrow  was  absent,  and 

Mr.  Baron  Wood  had  resigned,  when  this  case 
was  disposed  of. 

Rule  discharged* 


END  OF  THE  SITTINGS  AFTER  HILARY  TERM. 


AN  INDEX 


AN 


INDEX 


TO  THE 


PRINCIPAL  MATTERS. 


A. 


ACCEPTANCE 

(Of  Bill  of  Exchange.) 

Where  necessary  to  prove  the  con- 
sideration after  notice^  although 
there  should  be  no  direct  evidence 
given  to  impeach  it. 

Vide  Bankbupt. 


ACCOUNT 


Vide  Injunction,  N^  1. 


ACT  OF  UNION 

(  Construction  of.) 

ri(2^  Construction  (of  Statutes.) 

VOL.    XI. 


ACTION 

fat  Law,  J 

Vide  Case. 
Malice. 


ADMISSIBILITY 


(Of  Witness.) 
Vide  Evidence, /MiMtm. 


AFFIDAVIT. 

1.  It  is  not  necessary  in  this  Court 
that  the  affidavit  by  which  an  ap- 
plication to  set  aside  the  service  of 
process  for  irregularity,  it  having 
been  served  in  a  wrong  county, 
should  negative  that  the  service  was 
effected  on  the  confines  of  the  pro- 
per county,  and  that  there  existed 
any  dispute  about  the  boundaries. 

Monday  v.  Sear    -     -    -  Page  192 

3  G  2.  In 
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AFFIDAVIT. 


AGREEMENT. 


2.  In  the  affidavit  necessary  to  be 
made  for  the  purpose  of  obtaining 
a  Bat  for  an  extent  in  aid,  it  is  now 
required  to  be  stated,  that  unless 
the  process  of  extent  be  forthwith 
issued  for  the  debt  due  to  the  de- 
ponent (the  crown  debtor)  from 
his  debtor,  the  debt  due  to  the 
crown  from  the  party  applying  will 
be  in  danger  of  being  lost  to  the 
crown. 

EuU  of  Court  by  General  Order    160 

S.  Where  an  affidavit  used  on  obtain- 
ing the  fiat  is  insufficient  evidence 
on  an  inquisition  under  an  extent 
to  warrant  the  finding  of  the  debt 
by  the  jury. 

Fide  Extent  (tn  aid.) 

4.  The  affidavit  made  by  a  defend- 
ant in  an  information  by  the  At- 
torney-General, for  penalties  to 
ground  a  motion  for  postponing  the 
trial  on  the  absence  of  a  witness, 
must  be  most  minutely  and  cir- 
cumstantially particular  as  to  all 
the  matters  stated,  or  it  will  be 
considered  insufficient  to  support 
a  rule  to  shew  cause  granted  for 
that  purpose. 

The  Attorney-General  v.  Tyson    -  229 

5.  An  affidavit  of  material  amend- 
ment is  necessary  to  support  a  mo- 
tion for  an  order  for  leave  to  with- 
draw bill,  and  to  amend. 

Crqft  V.  AppUton     -     -     -     .     382 

6.  The  Court  requires  an  affidavit 
verifying  the  facts  stated  in  a  cross 
bill,  on  application  to  enlarge  pub- 
lication after  answer  to  original  bill, 
till  the  answers  in  the  cross  cause 
come  in. 

Edwards  v.  Morgan  and  Wtfe  and 
Others ;  Morgan  and  fVtfe  v.  Ed» 
wards  and  IVtfe  and  Others   -    399 

7.  It  is  not  necess^ary  in  this  Court  to 
produce  an  affidavit  in  support  of 
an  application  to  set  aside  the  pro- 
ceeding^ on  an  assignment  of  bail 
bond  aAer  render,  that  it  is  made 


bond  fide  and  on  behalf  of  the  bail ; 
there  being  no  rule  in  this  Court 
requiring  such  an  affidavit  to  be 
made. 
Richardson  v.  Hodgson    -      -     6-53 

8.  Affidavits  in  support  of  motion  for 
new  trial,  if  they  tend  to  impeach 
the  conduct  of  the  jury,  are  not 
admissible. 

Hartxpright  v.  Badham      -     •     38S 

9.  The  Court  will  not,  on  motion  for 
a  rule  for  a  new  trial,  in  any  case 
sufier  affidavits  to  be  read,  imput- 
ing improper  motives  to  the  jury 
in  finding  their  verdict. 

Cooke  v.  Green    .    «    •     .    -    786 

10.  In  the  affidavit  necessary  to  found 
the  fiat  for  an  extent  in  chief  in 
the  second  degree,  it  is  not  re- 
quired to  state  any  fact  from  which 
the  insolvency  of  the  party  may 
be  inferred,  nor  even  to  state  that 
he  b  insolvent,  if  it  be  averred 
that  he  have  received  the  crown's 
money,  and  applied  it  to  his  own  uae. 

Rex  V.  Beil;  Rex  v.  Shackle    . 
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11.  On  such  an  affidavit  in  such  a 
case,  an  averment  of  absence  of 
collusion  need  not  be  made. 

lb. 

12.  Affidavit&in  support  of  a  motion 
for  a  new  trial  on  the  ground  of 
surprise,  must  be  conclusive  and 
satisfiictory,  shewing  that  tlie  ver- 
dict of  the  jury  was  attribuublc 
to  the  facts  which  created  the  sur- 
prise at  the  trial. 

Hartxvright  v.  Badham      -     -     383 

(Where  not  necessary  to  bring  a  part]/ 
into  contempt.) 

Vide  Certificate  (of  Ifarden,) 

AGREEMENT 

(ProqfofJ 

Vide  Evidence,  N«3. 


AMSNDMEVT. 


APPROPRIATION.      789 


ALLEGATIONS 

(What  neceuary  in  Pleading,) 

Vide  Evidence,  pamm. 
Vide  Pleading  (at  Law)  N^  9. 


AMENDMENT 


(OfAntvoer) 
Where  necessary. 


Vide  Practice  (in  Equity J^^B ail, 
NO  3. 


(Cf  Judgment  Roll  and  Committitur, 
where  permitted*  J 

1.  Whete  a  prisoner  wag  charged 
in  execution,  in  Trinity  Terra,  for 
105/.  instead  of  100/.  5x.  in  con- 
sequence of  the  sum  being  wrongly 
stated  in  the  judgment  roll,  and 
the  mistake  being  preserved  in 
the  subsequent  proceedings,  the 
Court,  in  the  following  Term, 
granted  a  rule  to  shew  cause  why 
the  judgment  roll  and  cornmitti" 
tur  should  not  be  altered  accord- 
ing to  the  facts  appearing  by 
ihc  postea  and  Masters  allocatur, 
which  rule  they  made  absolute  on 
cause  shewii,  upon  payment  of  the 
costs  of  the  amendment,  without 
the  costs  of  the  application. 

They,  at  the  same  time,  discharged, 
ttnth  costs,  a  rule  obtained,  on  the 
ground  of  the  mistake,  for  dis- 
charging the  prisoner. 

Flindell  v.  Fairman     -      -     -     410 


(OfBiU,) 
Vide  Affidavit,  N**  5,  6. 


(Where  necessary  to  protect  'Bill  from 
^  dismissal,) 

Vide  Practice  (in  Equity)  N«  12, 

13. 


ANSWER. 


Vide  Injunction,  N*  7. 

(Where  PUa  ordered  to  itasnifar.J 

Vide  Pleading  (in  Equity.) 


APPEAL 

(From  Court  qf  Exchequer  to  House 
qf  Lords,  where  it  does  not  lie.) 

Vide  Jurisdiction  (qf  House  qf 
Lords.) 


APPROPRLATION 
(Of funds  in  Court,) 

Quctre,  Whether  money  recovered 
under  an  extent  issued  for  a  sim- 
ple contract  debjt  at  the  suit  of  the 
crown,  the  produce  of  the  sale  of 
the  crown  debtors'  lands  paid  into 
Court  may  be  considered  iobe  de 
facto  appropriated  to  the  use  of  the 
Crown,  on  the  confirmation  of  the 
Master's  report  asserting  the  right 
of  the  Crown  thereto,  or  whether 
there  should  not  be  an  express  or- 
der for  appropriating  the  money. 

Wall  and  Others,  assignees^  ifc.  v.  the 
Attorney-General  -   -    -    •    643 
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ASSUMPSIT. 


AVERMENTS. 


ARREST 

(Of  Person  where  illegal.  J 

Where  a  defendant  remains  in  cus- 
tody under  a  capias  on  an  informa- 
tion by  the  Attorney- General,  exe- 
cuted whilst  he  was  in  prison  on  an 
arrest  made  without  leflral  author- 
ity, and  therefore  illeG;alTy  detained, 
the  Court  discharged  him  from  such 
custody  by  order  made  absolute  on 
cause  shewn  by  the  Attorney-Ge- 
neral. 

Aticimey-General  V.  Dorkings   -    156 

f  Of  Judgment.) 

On  a  mis-trial  of  an  issue  directed  by 
a  Court  of  Equity,  there  can  be  no 
motion  m  arrest  (^judgment :  such 
a  motion  being  incompatible  with 
the  nature  and  object  of  the  trial 
of  isBues  in  aid  of  a  Court  of  Equity. 


ASSIGNMENT 

(QfBaUBond,) 

Proceedings  on,  set  aside. 

Vide  BAI^  No  5. 
Costs,  N^  6. 
Practicb  at  Law,  N^  11. 

(Of  Leases  qf  tithes  by  Rector,)  where 

good. 

Fide  Injunction,  N<*7, 


ASSUMPSIT, 

Where  it  is  not  necessary  to  aver  in 
an  action  for  an  injury  resulting 
from  unskilful  treatment  of  a  sur- 
geon^ that  he  undertook,  &c« 

Vide  Evidence,  K®  8. 


ATTACHMENT 


Where  Rule  for,  discharged  withom 

costs. 

Vide  Costs,  N^  7. 


ATTENDANCE 

f  Of  Barons  at  Chambers.) 
Rule  respecting    .  «    •     .    .    423 

Vide  Practice  at  Law,  N®  6. 


ATTORNEY 

f Action  by  t  for  libel  in  his  professional 
character.) 

fVhat  necessary  to  be  stated. 

Vide  Pleading  at  Law. 

fWhat  necessary  to  be  proved,   end 
what  not.) 

Vide  Evidence,  N"  5,  6, 7, 8. 


ATTORNEY  and  CLIENT, 
F»ie  Costs,  N«  7. 

AVERMENTS, 

(What  necessary  in  Pleading.) 

Vide  Pleading  at  Law,  (passim,) 

(What  not  necessary,  and  what  should 
be  avoided.) 

Vide  Pleading  at  Law. 
Affidavit  (passim.) 
Evidence. 


BAIL. 


BANKRUPT. 
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AWARD, 

(Practice  on  Motion  respecting,) 
Vide  Practice,  (at  Law)  N®  1. 


B. 


BAIL. 

1.  A  person  bein^  a  housekeeper  in 
Scotland,  usually  living  in  lo<lgings 
in  London  during  six  months  of 
the  year,  is  not  admissible  as  bail 
in  a  civil  action. 

Time  given  in  such  a  case  to  add  and 

justify. 
HugheB  V.  Skirlir^    -     -     -    -     158 

2.  Where  a  plaintifThad  proceeded  on 
an  assignment  of  a  bail-bond  taken 
after  the  render  of  the  defendant, 
who  had  put  in  bail,  whom  he  had 
insufficiently  described,  so  that  time 
was  necessarily  given  for  furnish- 
ing a  better  description,  during 
which  interval  such  further  de- 
scription was  not  given,  nor  was  any 
attempt  afterwards  made  to  justify 
— the  Court  set  aside  the  proceed- 
ings on  the  assignment  of  the  bond. 

Costs  ordered  to  abide  the  event  as 

costs  in  the  cause. 
Richardson  v.  Hodgson  •     -    -    633 

3.  Bail  (by  affidavit)  rejected,  be* 
cause  the  name  of  each  deponent 
was  not  inserted  in  the  jurat  of  the 
affidavit,  pursuant  to  the  rule  of 
practice  in  that  respect. 

Wellings  and  Anotfier  v.  Marsh     509 

4.  This  Court  will  now  give  time  to 
justify  bail  on  the  last  day  of  term, 
and  permit  the  justification  at  a 
Baron's  Chambers. 

Bell  and  Others  v.  Norton  -     -     741 

Vide  Costs,  passim. 

Practice  at  Law. 


(Maliciously  holding  to  Bail.) 


Vide  Malice. 


BANKRUPT. 

1.  In  the  case  of  an  action  for  money 
liad  and  received,  brought  by  a 
petitioning  creditor  and  another  as- 
signee of  a  bankrupt    against    a 
sheriff,  for  the  amount  of  money 
levied  hy  fieri  facias  on  the  bank- 
rupt's estate — where  the  proof  of 
the  petitioning  creditor's  aebt  was 
merely  the  single  primd  facie  evi- 
dence of  the  acceptance  of  a  bill 
of  exchange  by  the  bankrupt  be- 
fore the  bankruptcy,  unfortified  by 
any  proof  of  consideration  (there 
having  been  a  notice  given  that  the 
plaintiff  would  be  required  to  prove 
the  consideration),  and  where  the 
parties  were  connected  by  relation- 
ship, and  did  not  appear  to  be  con- 
nected in  business ;  and  there  were 
circumstances   of    suspicion    sur- 
rounding the  transaction  [for  the 
nature  and  extent  of  which  see  the 
case]— it  was  held  to  be  a  question 
for  the  jury  on  the  whole  matter 
to  pronounce  the  debt  collusive  or 
bond  fide,  notwithstanding  no  direct 
evidence  was  given  or  offered  to  im* 
peach  the  acceptance ;  and  on  this 
principle — where  there  are  circum- 
stances of  suspicion,  and  the  plain- 
tiff has  notice  that  he  will  be  re- 
quired to  prove  consideration;  al- 
though, generally^  the  plaintiff  is 
not  under  any  necessity  to  prove 
the  consideration,  unless  it  be  im- 
peached, yety  in  a  case  where  the 
jury  have  a  right  to  require,  from 
the  aspect  of  the  whole  transaction, 
something  to  corroborate  thepi'imd 

facie  case  of  proof  of  hand- writing 
to  the  acceptance,  if  tlie  plaintiff^ 
choose  so  to  hazard  his  success  as 
to  rest  his  case  there,  he  must  abide 
the  result :  and  the  jury  may  de- 
cide 
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cide  ftgainittthe  document,  because 
tbe  (uspicion  alone  leaves  tlie  ()ue«- 
tion  of  fact  open  to  them. 
Abraham  and  Another,  tusigneei,  Ifc, 
V,  George  and  Another,  Sheriffi, 
*c Ui 

3.  A  letter  nritten  by  the  wlicitor  of 
a  trader  to  the  tolicitor  of  a  judg- 
ment creditor  [for  tbe  exact  terms 
of  which  see  the  cB«e],  requiring 
the  creditor  to  deby  bii  execution 
which  he  would  be  entitled  to  sue 
out  in  a  few  day*,  giving  ai  the 
reason  of  tbe  application,  lest  be 
(boukl  M  involve  the  debtor  ai  to 
render  bim  unable  immediately  to 
iatisfy  bit  engajrements,  and  pro- 
posing to  pay  tile  debt  by  inatal- 
menta,  as  the  only  means  of  en- 
abhng  the  credilor  to  realise  the 
whole  amount  of  bis  demand;  held, 
not  to  be  such  a  sufficient  notice 
of  the  insolvency  of  tbe  trader,  as 
to  preclude  tbe  creditor  under  tbe 
49th  of  Geo.  III.  ch.  ISl.  from 
levying  under  bis  execution,  as  hav- 
ing been  brought  by  such  notice 
within  the  terms  of  the  proviso  of 
that  statute  to  be  found  in  tbe  se- 
cottd  section,  by  fixing  bim  with 
previous  knowledge  of  the  bank- 
ropt's  insolvency. 

Jb. 

S.  For  minor  pointaof  evidence  held 

to  faave  been  properly  left  to  the 

jury,  seethe  learned  judge 'h  report, 

and  the  judgment  in  the  case. 

lb. 

4.  A  rule  for  a  new  trial,  grauted  on 
tbe  grouiuls  of  the  objections  made 
on  all  these  points,  was  discharged 
on  argument,  notwithstanding  the 
learned  Judge  who  tried  tbe  cause, 
reported,  that  he  considered  the 
verdict,  in  respect  of  the  debt  at- 
tempted to  be  proved  by  proof  of 
the  acceptance  of  the  bill  of  ex- 
change, to  be  against  tbe  evidence 
which  had  been  laid  before  tbe 
jury. 

lb. 


» 
Bread 
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ation  bond  were  uaigncd  Jn  the 
replication  to  a  plea  of  performance 
on  3cire/rtciui.  in  that  the  defendant 
had  not  exported,  &c.  and  that  he 
hitd  unshipped  and  re-landed,  &c. 

It  was  proved  tbat  the  good?,  (spi- 
rilv),  had  been  in  fact,  ahipped  and 
carried  out  to  the  place  of  llie  ves- 
tel's  destination — that  they  were 
not  landed  there,  but  were  in  part 
u^ed  at  that  place,  and  on  the 
'  homeward  voyage  by  the  master 
and  tren  of  the  vessel,  and  that  the 
remainder  was  brought  home  into 
the  London  Docks,  where  it  wa^ 
emptied  out  of  a  beer-rask  (into 
which  it  had  been  drawn  off,  out 
of  the  euport  cask  )  into  the  water. 
There  was  no  evidence  of  fraud. 

Suare, — ^Whether  not  a  fair  ex- 
portation of  the  spirits,  and  so  far  a 
literal  performance  of  the  condi- 
tion of  the  bond,  but  held  to  be  an 
unshipping  and  re-landing  in  Great 
Britain,  and  therefore  a  literal 
breach  of  the  condition,  and  suffi- 
cient to  support  a  verdict  obtained 
by  the  Grown.  Graham  Baron,  dub. 

Rei  V.  Diion 804 

Vide  CossTBUCTiOK   op   Statutes, 
PLEADINU  AT  Law.  N"?. 


"Where  that  form  of  action  right,  al- 
though trespass  might  have  been 
brought. 

Vide  Pleading  *t  Law,  N"  G, 

Malice. 


CERTIFICATE 

(CfMaale-.i 

Exceptiomto,  how  lakeit. 

Vide  Phactice  (in  Equity.)  N"*. 

(Of  Warden  of  Fteei.) 

The  warden's  certificate  of  a  prisoner 
in  custody,  for  contempt  in  not 
paying  cu^ls  taxed,  is  sufficient  to 
found  a  motion  for  a  ieque^tration 
without  affidavit  of  demand  made, 
and  refusal  to  p.iy. 

Phiilips  and  another  v.  Siephenion  473 

COLLECTOR 

(Of  Taxes.) 

Liabiliiy  qf  to  Ctowh. 


Vide  ExTENi 


N»5. 


COLLUSION 

(  Where  unneceitary  to  negative.) 

Vide  Extent,  N"  4. 

COMMITTITUR. 

Where  altered  on  motion  according 
to  the  fiicU,  by  Xhepouta  and  mas- 
ter's allocatur. 

Pliadcil  V.  Fairman  ■     -     -    -     410 

COMMUNICATION 

(PriviUgedJ 

What  M  not. 

ri'ic  EvioENCB,  N"!!,  12. 
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CONSTRUCTION. 


COMPOSITION 


(Cf  Tithes,) 

By  money  in  lieu  qf. 

Where  issue  directed  respecting* 

Vide  Issue. 


CONCILIUM, 

(Practice  retpecting.) 

Vide  Practice  at  Law,  N**  13. 


CONSIDERATION 

(Cf  Bill  qf  Exchange.) 

Where  necessary  to  be  proved  (after 
notice)  akhough  no  direct  evidence 
be  ofiered  to  impeach  the  instru- 
ment. 

Vide  Bankrupt. 

Where  not  necessary  to  be  stated  in 
a  declaration  in  assumpsit. 

Vide  Pleading  at  Law. 

A  good  consideration  is  sufficient  to 
maintain  assumpsit,  and  inadequa- 
cy is  no  objection. 

Vide  Pleading  at  Law. 


CONSTAT. 


Vide  Recognizance. 


CONSTRUCTION 
(Cf  Sioiuies.) 


Act  of  Union»  39  and  40  Geo.  3. 
Excise — Distillers. 

I.  Judicial  construction  of  the  Act  of 
union  between  Great  Britain  and 
Ireland,  (39  and  40  Geo.  3.)  as  to 
the  footing  on  which  the  two  coon- 
tries  are  to  be  legally  (xmsidered  to 
have  been  placed  with  respect  to 
each  other^  in  matters  of  trade  and 
commerce,  by  the  operation  of  the 
statute. 
Held,   that  the  legislature,  by  the 
sixth  article  of  the  Act  of  union, 
with   reference   to  the  treaty  on 
which  it  was  founded^  intended  to 
place  both  countries  on  an  equal 
footing   of  advantage  and  disad- 
vantage, in  respect  of  articles  of 
the    manufacture    and    trade    of 
either,  when  exported  from  one  in- 
to the  other — Uiat  such  intention 
is    sufficiently  expressed    in    the 
words  of  the  statute  to  enable  the 
Court  to  give  efiect  to  it,  and  that 
the  statute  must  be  construed  as 
having  established  a  perfect  reci- 
procity of  advantage  and  consoli- 
dation of  interests  in  respect  of  the 
commercial  intercourse  of  the  two 
countries,  and  to  have  placed  them 
both,  in  all  respects,  on  a  level  as  to 
their  mutual  traffic  and  dealing,  by 
the  effect  of   the    imposition   of 
countervailing  duties,  and  by  the 
virtual  re-enactment  of  the  pre- 
vious acts  of   parliament,   regu- 
lating the  trade  in  British  produce. 
Therefore    (exempli    gratia)    when 
spirits  distilled  and  made  in  Ire- 
land, are  imported  from  thence  ioto 
England,  they  become  BritiJi  Spi' 
rits,  and  are  entitled,  as  such,  to  all 
the  advantages  of,  and  are  liable  to 
all  the  imposts  on,  British  Spirits, 
existing  at  the  time  of  the  act  of 
union :  and  they  are  also  suluect  to 
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all  the  .excise  regulations  aflecting 
British  spirits,  as,  for  instance,  to 
the  provisions  of  the  26th  Geo.  III. 
ch.  73. 
The  Attorney  General  v.  M'Kenzie  284 

57  Geo.  III.  cA.  117. 

2.  An  obligor  to  the  crown  by  bond 
conditioned  to  sell  all  such  sugars 
as  shall  be  delivered  to  him  as 
agent,  for  the  sale  and  disposal  of 
certain  sugars,  and  to  account  for 
and  pay  over,  the  produce  of  the 
sale  of  the  said  sugars,  to,  &c.  may 
sue  out  a  writ  of  extent  in  aid,  un- 
der the  proviso  in  the  57  Geo.  III. 
c.  117.  as  upon  a  debt  due  from 
him  to  the  crown,  being  the  ba- 
lance of  monies  received  by  him, 
betwixt  the  date  of  his  appoint- 
ment, and  the  time  of  issuing  the 
extent,  arising  from  the  sale  of 
sugars  delivered  to  him  after  his 
appointment,  and  previous  to  the 
date  of  the  bond. 

Rex  in  aid,  Sfc.  y.  Kynaston    -     598 

(Legacy  Duty.) 
55  Geo.  III.  ch.  148. 

3.  Bequest  of  all  the  rest,  residue,  &c. 
of  the  personal  estate  of  a  testator 
to  his  son-in-law,  G.  B.  and  to  his 
(the  testator's)  daughter  P,,  his 
wife,  their  executors,  administra- 
tors and  assigns,  for  their  absolute 
benefit :  Held  not  to  be  chargeable 
under  the  55th  o(Geo.  III.  ch.  184. 
sched.  3.  with  the  highest  duty  of 
10/.  per  cent,  on  the  whole  amount, 
as  being  a  legacy  given  to,  or  de- 
volving to  or  for  the  bene6t  of  G.  B. 
the  husband,  a  stranger  in  blood  to 
the  deceased  ;  nor  to  be  chargeable 
wholly  with  the  lowest  duty  of  1/. 
percent.,  as  being  a  legacy  given  to, 
or  devolved  to  or  for  the  benefit  of 
a  child  of  the  deceased  (in  the  per- 
son of  the  daughter),  but  to  be 
chargeable  by  moieties  as  being  a 


bequest  for  the  benefit  of  each  to 
the  amountof  one  half;  and  there- 
fore, as  to  one  moiety,  chargeable 
to  the  highest,  and  as  to  the  other^ 
to  the  lowest  duty. 
The  Attorney  General  v.  Bacchus  and 
Wife,  and  Another    -     -    -     548 

5  Geo.  III.  ch.  45. 

4*  The  depending  stock  of  a  tanner, 
with  respect  to  which  the  regu- 
lations of  the  5th  of  Geo.  IIl.c.  43. 
apply,  is  not  merely  the  stock  of 
hides  and  skins,  &c.  which  haye 
been  taken  out  of  the  wooze,  and 
have  been  already  xoeighed  and 
marked  by  the  inferior  officer  of 
Excise,  but  the  whole  qf  the  stock 
which  has  been  taken  out  of  the 
wooze.  Therefore,  the  tanner  is 
liable  to  the  penalty,  for  not  pro* 
viding  scales  and  weights,  ana  for 
not  assisting  the  officers  of  excise 
in  not  only  re-weighing  the  stock 
already  weighed  by  the  officer,  but 
in  so  providing  scales  and  weights 
for  re-weighing,  and  in  examining 
any  part  of  his  stock  of  hides  and 
skins  taken  out  of  the  wooze,  and 
being  on  his  premises  from  that 
time  until  the  time  when  they 
might  legally  be  removed. 

The  Attorney  General  v.  Bevington 
and  Another    .    -     •     «    .    232 

10  &  11  Wm.  Sf  Mary,  ch.  21—24 
Geo.  III.  ch.  41—58  Geo.  III.  ch.65. 

5.  Tar  distillers,  necessarily  making 
tar-acid  or  acetous  acid,  in  the  pro- 
gress of  their  manufacture,  are 
therefore  to  be  taken  to  be  vinegar 
makers,  within  the  6th  sect,  of  the 
24  Geo.  III.  c.  56. :  and  they  are 
thereby  subjected,  as  such,  to  all 
the  excise  regulations  made  by  the 
statutes  passed  in  respect  of  the 
makers  of  vinegar,  and  are  not  pro- 
tected by  the  proviso  in  that  section ; 
and  consequently  are  liable  to  an  in« 
formation  for  penalties  for  not  giv- 
ing 
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ia^  the  moal  notice  io  the  exciie, 
i^uired  by  the  14th  sect,  of  the 
lOihandllthof  frM.c.21. 
JIW  jHomt^  Qtneral  v.  Houlgrave 
andAnoiker     .    -    -    -    -    217 

6.  49Gfco.UI.cA.  121. 
(Of  BankruptsJ 

Viit  Bankrupt,  N».  2. 

7.  67  Geo.  III.  cA.  117. 

% 

CQf  txtenU  in  Aid.) 
Wife  Extent,  N«1. 

&  85  Geo.  llL  ch.  25. 

(StihtfCnmn  Dtbtor^a  Lands.) 

Vide  JoRisDicTioN«  N<'  3. 

CONSTRUCTION 

(Cf  Cavenani.J 
Vide  Covenant. 

(Of  Suk  qf  Caunj 
Fwfc  Extent,  N«2. 

CONTEMPT. 

rof  Own  J 

(Canseq^iences  qf.) 

The  publication  of  what  passed  on 
the  trial  of  some  of  several  prison- 
ers indicted  for  the  same  oftence  at 
a  Court  of  general  Gaol-deliveryy 
after  an  order  had  been  promul- 
^ed  by  the  Court  prohibiting 
such  puDlication  until  all  the  trials 
sh9uld  be  concluded,  is  a  contempt 
of  Court,  and  punishable  by  impri- 
sonment or  6ne ;  and  if  the  offend- 
ing party  being  summoned  to  at- 
tend the  Court  to  answer  for  the 
coutempt»  by  order  issued  for  that 


purpose^  should  not  appear,  the 
Court  has  power  to  impose  a  fine 
on  him  in  bis  absence. 

Service  of  such  an  order,  by  learing 
it  with  the  servant  of  the  party, 
(who  was  printer,  publisher,  and 
sole  proprietor  of  a  newspaper,)  at 
the  newspaper  office,  is  good  ser- 
vice. 

The  Court  of  general  Gaol-delivc^ 
has  jurisdiction  to  make  such  or- 
ders :  and  the  Court  of  Exchequer 
refused  to  grant  a  rule  nisi  for  the 
discharge  m  a  party  from  such  a 
fine,  on  an  application  made  to 
them  for  that  purpose,  after  it  bad 
been  estreated  into  the  Exchequer, 
on  the  ground  of  the  illegality  of 
the  proceeding ;  holding  that  the 
fine  might  legally  be  imposed,  and 
that  the  present  was  a  nt  case  for 
the  imposition  of  such  a  fine. 

In  Re  Clement, 

(What  documents  necessary  to  bring  a 
party  into  conietiguj 

Vide  Certificate.  CQf  Warden.) 


COSTS. 

(Where  ordered  to  he  paid  as  the  Una 
qf  granting  an  Injunction  ) 

1.  Where  an   injunction    had  been 
granted  to  reatra'm  a  Plaintiff  from 
proceeding  in  an  action  at  law,  a 
decree  of  reference  to  take  an  ac- 
count having  been  obtained  on  a 
creditor's  bill  against  executors  be- 
fore action  brought,  and  the  De- 
fendant had  not  apprised  the  Plain- 
tiff of  the  decree  at  the  tiuie  of 
being  served  with  process,  and  bad 
not  given  notice  of  soch  decree,  or 
of  the  application  for  the  iojuiic- 
tion  after  notioe  of  tnal>  the  De- 
fendant was  ordered  to  pay  to  the 
Plaintifi;  as  the  terms  on  which  the 
injunction  was  grauted,idl  ihec(^ts 
of  the  proceedings  at  law,  up  to^he 
time  of  tbe  aervice  of  ootice  oC  Ok 

dcciet 


d^rfe,  end  the  coils  of  the  motion 

for  the  injunclloi). 

Farlow   and  otheri,   Credilort  frc.  v. 

Wilton  and  anoOier,  Executora  ifc. 

95 

S.  Where  ihc  Court  discharged  a  rule 
to  shew  cause  why  service  of  Pro- 
ceiiB  should  iiol  be  set  aside  for  ir- 
rcfTularity,  un  the  g^round  that  the 
objeclion  had  been  uaived  by  llie 
conduct  of  the  Defendant,  liiey 
made  the  order  xeiih  Costs. 

Monday  v.  Sear  --■.--     122 

S.'A  laod  owner,  not  being  an  occu- 
pier, made  defendant  in  a  lilhe  >uit, 
IS  entitled  to  have  the  bill  dismissed 
as  agaiiiat  bim,  with  rosis  ;  but  if 
he  mixes  in  the  defence,  and  ex- 
amine! witnesses,  ah  hough  the  bill 
mutt  be  dismissed  as  against  bmi, 
he  will  not  be  entitled  to  costs. 

JUarkham  v.  Smi/th,  hart,  and  otlim 
1-26 

4.  It  is  not  necessary  thai  a  parly  ap. 
plying  for  an  order  upon  the  Mas- 
ter to  review  his  taxation  of  costs 
should  first  pay  into  Court  the 
amount  of  the  items  in  the  bill  of 
costs  to  which  no  objection  has 
been  made. 

A  charge  for  a  document  tendered 
but  not  received  in  evidence,  can- 
not be  supported. 

The  charges  allowed  for  the  attend- 
ance and  cxjicnces  of  witnesses 
muH  depend  on  the  circunii'tances 
of  the  ca^e.  It  is  not  because  some 
of  those  who  have  been  subpoenaed 
are  not  examined  that  they  are  not 
to  be  allowed  for  in  taxing  costs. 

Bagnali  v.  Underwood  •     -     •     510 

5.  A  Defendant,  on  being  served  with 
process,  and  before  declaration 
filed,  look  out  a  summons,  calling 
on  the  PlainlifTto  shew  cau«e  why 
on  payment  of  a  sum  certain  and 
the  costs,  proceedings  should  no', 
be  sUyed.  The  Plainii(l''s  at^eni, 
aAer  taking  time  to  consult  his 
clients  in  the  cuiinlry,  staled  to  the 
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a^nt  for  the  Defendant  that  they 
intended  to  proceed  for  a  larger 
sum,  after  deductiug  a  sum  from 
the  original  amount  allowed  toDc- 
fend^int  to  be  set  off,  and  conse- 
quently the  summons  could  not  be 
proceeded  in,  because  the  Judge 
could  make  oo  order  in  such  a 
Case. 

The  Defendant's  agent  tendered  the 
same  sum,  and  costs,  which  were 
refused.  A  declaration  was  filed, 
and  the  i;eneral  issue  pleaded,  and 
the  Defendant  paid  the  money  ten- 
dered into  Court,  and  obtained  the 
usual  rule  for  that  purpose.  The 
Plainlifl'aflerwanis  took  the  money 
so  paid  in  out  of  Court,  and  served 
an  order  for  taxation  of  costs. 

Under  these  circumstances  the  De- 
fendant obtained  a  rule  lo  shew 
cause  why  the  Master  should  not 
tax  him  his  costs  subsequent  to  the 
issuing  the  summons,  and  why  Ihey 
should  not  be  set  off  against  the 
costs  to  be  allowed  lo  the  Plaintifii 
before  the  summons?  But  the 
Court  ultimately  discharged  the 
rule,  uii'lA  eoitt,  on  the  ground  that 
it  was  not  under  the  circumstances 
founded  on  the  practice  of  (am  Court 
— that  the  Plaintiff  had  shewn 
enough  lo  raise  a  strong  presump- 
tion that  more  was  really  due. 
wInUt  the  Defendant  had  not  sworn 
that  more  was  not  due — ihal  the 
balance  being  small  was  sufScient 
Tfafon  (if  any  were  required)  for 
not  going  on  to  trial~tnBt  the  rule 
was  inconsistent  with  the  original 
rule — and  that  the  Defendant's  case 
did  not  Justify  it. 

In  a  proper  case,  however,  the  Court 
considered  that  they  might  inter- 
fere, on  a  special  application. 

Edviardi  V.  Harriion     -     .     -     63i 
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ordered  to  abide  event.} 


6.  Where  a  Plaintiff  had  proceeded 

on    an  assignment  of  a  bail-boiid 

taken  afler  the  render  of  the  De- 

fendimt, 
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fendant,  who  bad  put  in  bail,  whom 
be  had  insufficiently  described,  so 
that  time  was  necessarily  giyen  foe. 
furaisbiog  a  better  description, 
during  which  interval  such  further 
description  was  not  given,  nor  was 
any  attempt  afterwards  made  to 
justify  the  Court  to  set  aside  the 
proceedings  on  the  assignment  of 
the  bond ;  the  costs  of  an  appli- 
*  cation  to  set  aside  proceedings  were 
ordered  to  abide  tne  event 
RichardiOHV  Hodgson-    -    -    634 

7.  On  a  rule  to  shew  cause  why  an  at- 
tachment should  not  issue  against 
the  former  attorn  ies  of  a  Defend- 
ant, for  not  delivering  in  their  bill 
of  costs  to  the  Defendant's  new 
atfbmies,  illness  having  been  as- 
signed as  the  reason  for  disobeying 
the  order  of  the  Court,  and  the  bill 
havine  been  in  the  mean  time  de- 
livered in,  the  Court  discharged  it 
without  costs. 

Gripper  v.  Cole  -----    593 

8.  A  too  generSil  description  of  bail, 
althou^  a  sufficient  ground  for 
successfully  opposing  their  justifi- 
cation, is  not  in  itself  enough  to  call 
upon  the  Court,  to  fix  the  Defend- 
ant with  the  costs  of  the  opposi- 
tion at  the  time,  but  the  Court  will 
order  the  consideration  of  costs  to 
be  reserved  till  the  bail  justify. 

Richardson  v.  Hodgson  -     -     -     879 

9.  Where  the  Defendant  in  a  tithe 
cause  submits  to  a  part  of  the  Plain- 
tiff's demand,  the  Court  will,  on 
motion  for  that  purpose  on  the  part 
of  the  Defendant,  refer  it  to  the 
Master,  in  any  stage  of  the  pro- 
ceedings, to  ascertain  what  is  due, 
and  to  tax  the  costs,  the  Defend- 
ant undertaking  to  pay  the  amount 
without  prejudice  to  any  other 
question  in  the  cause. 

Lowe  V.  Firkins  -----     453 

10.  Defendants  in  a  tithe  cause  made 
Plaintiffs  at  law,  for  the  purpose 
of  trying  a  fcignttl  issue,  directed 


to  aiBstst  the  Court  in  determining 
the  question  of  modus  raised  by  the 
answer,  succeeding  on  several  oc- 
casions in  obtaining  verdicts,  which 
were  afterwards  successively  set 
aside  as  not  satisfactory  to  the 
Court  of  Equity  and  new  trials 
granted,  the  last  being  taken  b? 
the  Plaintiffat  law  by  consent,  each 
party  to  pay  his  own  costs  at  law 
and  in  equity :  Bill  dismissed  on 
further  directions  without  costs. 

Williamson  v.   Thompson  and  others 

745 

v.  Lord  LonsdaU    -    lb. 

— — —  V.  Hutton     "     "    '    lb. 

1 1.  Soy  where  the  Defendant  in  equi- 
ty (Plaintiff  at  law)  after  two  trials 
of  the  issue,  on  the  third  reformed 
the  issue,  and  thereupon  the  De- 
fendant at  law  (Plaintiff in  equity) 
obtained  on  petition  an  order,  that 
the  issue  should  be  taken  as  coo- 
fessed  after  the  cause  bad  been 
carried  down  and  notice  of  trial 
given,  the  bill  was  dismissed  with- 
out costs,  on  the  ground  that  the 
Plaintiff  in  equity  had  been  misled 
by  the  Record  down  to  the  last  mo- 
ment, the  Court  holding  that  the 
defence  should  be  so  stated  in  the 
answer,  as  that  the  Plaintiff  might 
be  fully  and  accurately  aware  of 
the  whole  of  the  matter  really  in- 
tended to  be  ultimately  relied  on, 
in  resistance  of  bis  demand  in  the 
suit  in  equity. 

lb. 

13.  A  rule  obtained  for  dischar^n^ 
a  prisoner,  on  the  ground  of  bis 
having  been  charged  in  execution 
(by  mistake),  for  105/.  instead  of 
100/.  bs.  in  consequence  of  an 
error  in  sUting  the  true  sum,  which 
made  the  amount  of  the  debt  and 
costs  on  the  Judgment  Roll,  was 
discharged  with  costs. 

Flindell  v.  Fairman  ....    410 

Et  vide  Amendment,  N^  1. 
Bail,  passinu 
Practice  fax  Law  J, passim, 

16.  Where, 
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1 3.  Where,  after  several  trials  at  law, 
ihe  jury  uliimately  found  a  verdict 
of  ihe  modus  (a  diEtrict  modus) 
not  generally  and  as  laid,  but  will) 
an  exception  of  certain  lands  with- 
in the  district,  not  describing  what 
lands,  or  in  whose  occupation  they 
were,  and  ibe  poslea  was  returned 
indorsed  with  a  certificate  of  the 
judge,  the  bill  was  dismissed  with- 
out costs. 

H'iliiamsort  v.  Thompson      -    -     745 

V,  Lord  LotuJiitt    -     }b. 

— V.  Hutton      -     -    -     lb. 

14.  The  application  to  a  Court  of 
Equity  by  Cross  Bill,  to  establish 
muduses  ugainst  a  bdl  to  overturn 
them,  being  matter  of  favour,  the 
co*ts  (in  equity)  are  never  allowed; 
not  even  where  the  moduses  are  es- 
tablished against  the  lessee  of  lay- 
improprialorg,  who  have  an  estate 
of  inheritance  in  the  tithes. 

Biomll  V.  Gregion  .     -     -     .     421 
Gregton  v.  MottcU  and  others  -     lb. 

Vide  Interest. 


(CoMlructisn  of.) 

Stmav, — Where  there  is  a  covenant 
in  a  lease  for  ninety-nine  years,  if 
three  persons  therein  named  should 
so  long  live,  that  if  the  lessee,  his 
executors,  &<:■,  should,  at  any  time 
thereafter,  upon  the  death  of  any, 
or  either  of  the  life  or  lives  by 
which,  &c.,  be  desirous  to  renew, 
by  adding  a  life  or  lives,  in  the 
room  of  the  person  or  persons  so 
dying,  and  should  give  notice,  in 
writing,  within  one  year  next  after 
the  death  of  any,  or  either  of  the 
said  person  or  persona,  for  whose 
life  or  lives  the  premises  were  then 
held,  the  le«»or  would,  within  one 
year  next  after  the  death  of  any 
tucb  life  or  livcf,  execute  a  new 


lease — whether,  in  order  to  enforce 
the  performance  of  such  a  covenant 
in  equity,  it  is  not  necemary  that 
the  party  claiming  to  be  entitled 
to  the  benefit  of  the  renewal,  should 
not  be  able  to  shew  that  a  claim 
was  duly  made  within  twelve 
months  after  the  death  of  the  cestui 
que  vie,  who  died  first ;  although 
there  were  no  express  provisions  in 
the  lease  that  the  lessee  should  then 
give  notice,  or  be  precluded  i — or 
whether  llie  covenant  may  not  be 
enforced  after  a  claim  of  renewal, 
made  within  twelve  months  after 
the  expiration  of  the  second  life, 
where  the  party  beneficially  en- 
titled to  the  right  ofrenewal  stated, 
in  his  bdl  to  compel  performance 
of  the  covenant,  the  temporary  loss 
of  the  lease,  and  bis  consequent 
ignorance  of  the  covenant,  as  the 
reason  why  application  was  not 
made  within  twelve  months  after 
the  dropping  of  the  first  hfe  ? 
Held  to  be  a  question  of  so  much 
doubt,  at  least,  as  to  be  good  cause 
for  not  dissolving  an  injunction 
obtained  to  restrain  parties  pro- 
ceeding in  ejectment— doubt,  in 
matters  of  law,  being  sufficient 
ground  in  equity  for  continuing 
an  injunction  once  granted. 

Mtuwell  r.  Ward 3 

Judges  in  courts  of  equity  ar«  not 
bound  by  the  opinion  of  courts  of 
law,  to  which  cases  are  sent  for 
their  opinion  and  judgment. 


COUNT. 
Vide  PtEADiNO  AT  Law,  passim. 


CROWN  DEBTOR. 


Extent,  pastim. 


9O0 


BELAY. 


OIS80LUTIOM. 


CUSTODY. 

CJh  tohai  case  the  Conn  toill  discharge 
a  prisoner  detained  in  custody  on  an 
information  ui  the  suit  qfthe  Attor^ 
ney.  General.)  . 

Vide  Arrest. 


CUSTOMS. 

Vide  Bond,  (to  the  Crown.) 

Construction  of  Statutes. 


D. 


DAMAGES. 

(  Where  special  loss  may  he  given  in 
.  evidence^  though  no  special  damage 
be  laid  tn  the  count.) 

Vide  Evidence,  N<'  S. 


DECLARATION. 


Vide  Pleading  at  Law,  passim. 


DEED. 


Vide  Evidence,  N*>  18. 


DELAY. 
Vide  Laches. 


DEMURRER. 

(At  Law.) 

Vide  Evidence. 

Pleading  at  Law,  passim. 
Practice  at  Law,  passim 

(in  Equity.) 

Vide  Injunction. 

Pleading  in  Equity. 
Practice  in  Equitt. 


DISCHARGE 

C Of  Prisoner.) 

Vide  Arrest. 

(Of  Recognisance.) 
Vide  Recognieamcb,  N«  I. 

(Cf  Arrears  qfOrawn  DAt.) 

Mode  qf  procuring. 
Vide  Practice. — (Revenue.) 

DISMISSAL 

CQf  Bill  for  want  of  prosecution  him 
avoided.) 

Vide  Practice  in  £<aiiTT.  N^  19. 
13,14. 

fOf  Bill,  on  further  directions.) 
Vide  Costs,  N«  10, 11, 13. 

DISSOLUTION 

CQf  Partnership.) 

Vide  Partner. 


ERROR. 


EVIDENC8. 
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DISSOLVING  INJUNCTION. 


Vide  Injunction. 


DISTILLERS. 
(Duties  of  Eicise  upon,) 
Vide  Construction  of  Statutes. 


DUTIES 
(On  Legacies,) 
(How  chargeable,) 
Vide  Construction  of  Statutes. 

(Ctf  Excise.) 
Vide  Construction  of  Statutes. 


E. 


EJECTMENT. 


Vide  Injuncton. 
Lien. 
New  Trial, 


EQUITY. 

Vide  Lien. 
Notice. 

Pleading  (in  Equity), 
Practice  (in  Equity), pauim. 


ERROR. 

Vide  Construction  of  Statutes. 
Exceptions  (Bill  of). 
Jurisdiction. 


EVIDENCE; 
CDocuwuntofy.J 
Construction  and  EJket  pf. 

1.  Construction  and  efiect  of  very 
ancient  documentiry  evidaite  (op- 
posed to  t  ewe  of  uninterrupted 
non-payment)  in  a  suit  for  titbet 
as  appHed  td  the  daim,'  aiid  to  a 
defence  of  prescription  in  non  dc" 
cimandOf  od  the  ground  of  the 
lands  having  belonged  to  a  reli- 
gious house. 

Markham  v.  Smyth,  Bart,,  and  Others, 

{QfReputMon^J 
Where  admissihle, 

3.  On  a  question  of  parochial  modus, 
referred  to  trial  at  Jaw,  tea timony— 
offered  as  evidence  of  reputation, 
in  proof  of  the  custom  on  which 
the  right  to  the  advantage  of  the 
modus  decUnandi  was  founded,  'that 
the  money  payments  constituting 
the  alleged  modus  had  been  uni- 
formly made,  beyond  living  me- 
mory, and  that  the  witness  haa  heard 
old  persons  who  at  that  time  occu- 
pied lands  in  the  parish,  and  were 
long  since  dead,  say  that  it  had  al^ 
ways  been  the  custom  to  make  such 
.payments' — ^was  held  to  be  admissi- 
ble evidence  of  deputation  on  that 
subject,  against  an  objection  taken 
of  interest  in  making  such  a  decla- 
ration on  the  pact  of  the  deceased 
persons  on  whose  ioformatioo.  the 
evidence  was  founded. 

Moseley  and  Others  v,  Davies,  Clerk, 

163 

3.  A  plaintiff  in  an  action  of  assun^ 
sit  for  not  giving  possession  under 
an  agreement  to  let,  may  give  evi- 
dence of  particular  loss  sustained 
by  breach  of  such  an  agreement, 
if  he  have  stated  loss  generally  in 
his  declaration.  Therefore  evi- 
dence 
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EVIDENCE. 


dence  of  loss  of  business  by  plain- 
tiff's wife  in  her  trade  of  milliner* 
held  admissible  in  such  a  case  as 
evidence  of  general  damage,  where 
no  special  damage  on  that  ground 
was  laid  in  the  declaration,  nor  any 
customers  named,  not  any  aver- 
ment of  her  business  introduced. 
Ward  V.  Smith 19 

4.  In  an  action  for  a  libel  on  the 
plaintiff  tending  to  injure  his  cre- 
dit and  reputation  in  his  profession 
and  business  of  an  attorney*  and 
defamatory  of  him  in  his  said  pro- 
fession and  business :  it  was  held 
to  be  sufficient  evidence  of  the 
plaintiff  being  an  attorney,  that  it 
was  proved  by  the  book  of  admis- 
sions produce!  by  the  proper  of- 
ficer, and  that  he  practised  as  an 
attorney, 

Jones  y.  Stevens    -     -     -     -     235 

5.  It  was  also  decided  to  be  no  objec- 
tion to  maintaining  such  an  action, 
that  it  appeared  in  evidence  that 
during  the  time  of  the  grievances 
stated  in  the  declaraliouy  the  plain- 
tiff had  omitted  to  take  out  his  cer- 
tificate as  required  by  the  37  Geo. 
3.  c.  90.  for  more  than  a  year,  but 
that  he  might  still  sue  as  an  attor- 
ney for  damages,  in  consequence 
of  a  libel  imputing  improper  con- 
duct to  him  in  his  character  qf  at' 
tomey* 

lb. 

6.  One  writ  produced  with  three  de- 
clarations and  three  rules  to  plead 
in  the  same  suit,  is  sufficient  evi- 
dence of  three  actions  having  been 
commenced  by  such  process. 

7.  Statements  made  in  a  libel  have 
the  efi&ct  of  dispensing  with  proof 
on  the  part  of  a  plaintiff  of  facts  so 
stated,  if  they  become  necessary  to 
support  the  plaintiff's  case. 

lb, 

8.  General  evidence  of  the  plaintiff's 


bad  character  and  ill  repute  in  his 
business  as  a  practini^^  attorney, 
cannot  be  admitted  either  to  con- 
tradict the  allegation  in  the  decla- 
ration, that  the  plaintiff  during, 
&c.  exercised  and  carried  on  the 
business  of  an  attorney  with  great 
credit  and  reputation*  with  a  view 
to  mitigate  damages  on  the  gene- 
ral issue*  .or  in  support  of  aver- 
ments in  the  defendant's  pleas 
pleaded  by  way  of  justification, 
that  the  plaintiff  was  a  dlfsreputable 
professor  and  practitioner  in  the 
law.  The  caseof  the  Earl  of  Leices- 
ter r.  Walter,  (2  Campb.  N.  P.  C) 
denied  by  this  court  to  be  law. 

lb. 

9.  Possession  of  a  steward  of  docu- 
ments, as  leases,  &c.  held  to  be  the 
possession  of  his  employer*  and 
therefore  not  a^cted  by  a  rndpenia 
duces  tecum  served  on  the  steward 
to  produce  them  on  the  part  of  a 
defendant  on  the  triied  of  an  action 
at  law,  in  which  his  employer  was 
plaintiff 

Earl  qf  Falmouth  v.  Moss,  admims' 
tratrix,  ifc.     -----    4^5 

10.  The  steward  may,  however*  be 
examined  as  a  witness  to  give  evi« 
dence  of  the  existence  and  con- 
tents of  a  particular  document,  if 
due  notice  have  been  given  to  pro- 
duce it  specifically. 

/ft. 

11.  il  Steward  is  not*  like  the  legal 
adviser  of  a  party*  a  priTileged  per- 
son protected  by  his  relative  situa- 
tion from  disclosure  (to  a  certain 
extent,  at  least,  as  where  the  em- 
ployer would  be  compellable  him- 
self to  discover  the  matter  by  an- 
swer to  a  bill  in  Equity)  of  his 
knowledge  of  his  employer's  af- 
fairs, and  the  existence  and  con- 
tents of  muniments,  on  the  ground 
of  the  necessary  confidence  un- 
avoidably reposed  in  him*  and  the 
immediate  commanication  between 

them, 


tbem,  u  aiial«||;oua  with  the  rela- 
tire  NtuMion  ami  interaoune  of  of- 
torney  and  clieU. 
Earl  t^  Falmouik  r.  Mon,  admmM- 
tratrix,  Ifc.     .....    155 

19.  Sed  fwRw  how  fsr  the  liability  of 
mcb  a  perMQ  to  aacb  an  eumiita- 
tioa  extendi;  and  whether  there 
may  Dot  be  caiea  wherein  hit  m- 
lUHtion  would  privile^  necnrary 
conimunicationt,  and  hit  know- 
led^  acquired  ai  Uewinl  of  hi* 
employer,  >nd  protect  such  coin, 
mumcationi  ana  knowledge  i 


what  *pecin  of  advene  po«M«ioD, 
is  Hifficicut  to  ni*t  B  precumptioii 
of  grant  in  hvonr  of  the  right  to 
a  nood  title  in  a  regivter  county  i 
ud  what  ia  in»ufficienl  to  infer 
fraod,  and  what  effect  decda  under 
circuputancea  aflfecting  their  con. 
atruclion  should  have  a«  evidence— 
>ee  the  facti  of  the  ca«e. 
l}oe,dem.Bauilaiid,Y.aim    -    475 

14.  It  if  not  neccaary  to  gi?e  evi- 
dence to  prove  the  truth  of  aver- 
menla,  in  a  delaration  in  an  action 
for  libd,  aecttfding  with  alatementa 
in  the  publication. 
Bagnalt  v.  Underwood  -  .  631 
I5.Inaa  action  for  a  libd  on  the  plain- 
ti^  who  alleged  in  hi*  declaration 
that  be  Md  a*  qfiee  qf  tmt  and 
confidence,  to  wit,  tkt  ojiet  qfooer- 
teer  <^a  eommonjield,  and  that  the 
defendant  compoaedi  &c-  of  and 
concerning  the  plaintiff,  atid  of 
and  concemiitg  kit  conduct  in  his 
$aid  qffice  qf,  {l(c.)  a  libel,  part  of 
which  was  that  the  contmitlee  (for 
managing  the  concema  of  the  wid 
field}  think  proper  to  latiKfy  the  in. 
habitant!,  &c.  rcapecting  the  dif- 
ferent charges  laid  againit  the 
plaintiff  the  Tale  oTer»eer,  &c  for 
embeitlement,  or  not  giving  a  pro- 
per oecomU  iff  the  public  properly ; 
the  plaintiff  put  in  the  libel,  and 
proved  publication,  &c.,  and  that 
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he  waa  oveneer.  It  appeared  from 
the  tettJmony  of  his  own  witneiaea 
that  be  wai  not  eotruited  by  the 
committee,  a*  such  overaeer,  with 
the  receipt  of  money,  or  that  any 
particular  confidence  was  nece»< 
■artly  repoted  in  him  in  virtue  of 
his  employment,  which  appeared 
to  he  a  somewhat  humble  one.  It 
was  otgected  that  he  should  have 
proved  that  it  wu  an  office  of  trust 
and  con6dence  at  alleged,  and  that 
therefore  the  action  could  not  be 
auuported:  Held,  that  at  the  li- 
bel  in  its  term*  imported  that  It 
was  an  office  of  trust  and  CQnB> 
dence,  and  charged  a  fraudulent 
abuse  of  it,  it  was  therefore  not 
ncceaaary  to  give  any  proof  of  It 
in  support  of  the  all^tion  in  the 
declaration. 
BagnaU  v.  Uadmaood  .    -    -    631 

A  nonsuit,  nfaicbhad  been  directed 
on  the  ground  of  that  averment 
requiring  proof,  set  aude,  and  a 
new  triargranted. 

16.  Evidence  given,  tending  to  shew 
that  the  situation  was  not  one  of 
trust  and  conftdence,  doc*  not  fur- 
nish ground  for  directing  a  nonsuit. 

17.  Where  the  priioner  wu  iodidad 
for  foi^ng  a  power  of  attomev  to 
transfer  slock,  to  which  he  baa  af. 
fixed  bit  own  name  and  that  of  a 
co-trustee,  in  whose  names  the 
■tock  stood  in  the  Bank.bookt,  the 
co^truitee  (who  on  hearing  of  the 
transaction  had  apprised  the  Bank 
of  the  matter  by  letter,  and  had 
thereby  prevented  (he  transfer)  i* 
admitsible  and  competent  as  «  wit- 
net*  to  prove  the  forgery. 

Deed. 

18.  It  is  not  necessary  that  a  power 
of  attorney  given  by  deed  should  be 
revoked  by  deed. 


804 


EXCEPTIONS. 


EXEMPTIOK. 


19.  The  objection  to  the  admissibility 
'in  evidence  of  the  testimony  of  a 
witness  so  circumstanced  as  to  give 
rise  to  these  questions,  having  been 
considered  by  1iis  counsel  of  suf- 
ficient weight  to  found  an  applica- 
tion to  the  kine  for  a  pardon — the 
points  were  referred  to  the  twelve  I 
judges  by  the  lord  chancellor:  and 
counsel  were  heard  on  bcfhalf  of 
the'  convict  as  matter  of  grace^ 
granted  upon  his  petition  to  the 
lord  chier  justice,  praying  to  be 
permitted  to  avail  hiinself  of  that 
advantage. 

Rex  Con  prosecution  qfBankJ  v.  Wait 

520 

20.  Tbeaffidavit  of  defendantto  found 
the  fiat  for  an  extent,  held  not  to  be^ 
legal  evidence  to  lay  before  the 
jury  in  support  of  the  inquisition 
taken  thereupon. 

Rex  (in  aid  of  Hill  and  Others  J  v. 
Homblower    -----    29 


Inmffidency  cf  Proof. 

21.  A  defence  to  a  bill  for  tithes  of 
prescription  in  non  decimando  on 
the  ground  of  the  lands  in  respect 
of  which  the  demand  is  made,  hav- 
ing formerly  belonged  to  a  religious 
house,  cannot  be  supported  unless 
the  lands  can  be  shewn  to  have  be- 
longed to  the  religious  house  be- 
fore time  of  legal  memory.  It  is 
not  sufficient  to  prove  that  the 
lands  were  in  the  possession  of  the 
religious  house  at  the  time  of  the 
dissolution  of  monasteries. 

Markham  v.  Smyth,  Bart.    -    -     126 

22.  Vide  Extent,  N^  6. 


A  party  bringing  a  writ  of  error  and 
thus  removing  the  record  before  he 
has  procured  the  judge's  seal  to  a 
bill  of  exceptions  tendered  by  him 
at  the  trial  of  his  cause  on  the  re- 
jection of  evidence  offered  by  him, 
waives  by  so  doing  the  bill  of  ex- 
ceptions allowed  by  the  judge. 

Dillon,  Esq.  v.  Parker  fin  Error.) 

100 

Shusre,  Within  what  time  the  party 
ought  to  procure  the  judge's  seal 
to  a  bill  of  exceptions  ? 

lb. 

(To  MasterU  Certificate.) 
Vide  Practice  (in  Equity  J  N«»  4- 

.(To  Answer.) 
Vide  Practice  fin  Equity  J 


EXCEPTIONS 

{Bill  of.) 
How  waived  after  allowance. 


EXCISE 
(Duties  qf.J 
Vide  Construction  (of  Statutes.) 


EXECUTION, 

Vide  Costs,  N*  12. 
False  Returh, 
Extent. 


EXEMPTION 

(From  Tithes,) 
How  to  be  proved^ 

Vide  Evidence,  N<»  21. 

Pleading  (in  Equity,)  N®3. 


EXPORTATION, 

Skimre,  What  it, 

Vidt  Bond  (to  the  Oroan.J 

EXTENT. 

IKstinction  between  extcDt  in  aid  and 
extent  in  chief  in  the  second  de- 

1.  The  statute  of  the  57th  of  Geo.  3., 
does' not  apply  to  extents  in  chief 
in  the  second  degree.  Therefore 
the  crown  may  proceed  by  extent 
to  recover  a  debt  due  from  a  per- 
son indebted  to  the  Crown  debtor, 
where  he  have  received  and  mis- 
apphed  the  Crown's  money,  al- 
though he  be  not  a  debtor  to  the 
Crown  within  the  4lh  section  of 
that  statute. 

Rex  v.Bell 772 

2.  Neither  does  the  recent  rule  of 
Court  respecting  extents  in  aid,  ap- 
ply to  extents  in  chief  in  the  se- 
cond degree. 

lb. 

3.  It  is  not  necessary  in  the  affidavit 
made  for  obtaining  a  baron's  _^al 
for  such  an  extent,  in  such  a  case, 
that  there  should  be  any  averment 
of  the  insolvency  of  the  Crown 
debtor,  or  any  fact  stated  from 
which  it  may  be  inferred. 

lb. 

4.  Nor  is  it  necessary  that  collusion 
khoiild  be  negatived. 

lb. 

5.  The  protection  of  parishes  from 
reassessment  is  an  object  of  the 
care  of  the  Court;  and  the  ne- 
Ces?ity  of  process  of  extent  in  the 
second  degree  for  that  purpose, 
where  n  collector  is  become  dc* 
faulter,  is  a  strong  ground  for 
granting  ihe^t,  and  the  existing 
liability  of   the  parish  is  conse> 


quently  no  answer  to  the  statement 
of  the  Crown  debt  being  in  danger. 

Rex  V.Bell lb. 

Rex  V.  Shackle Jb. 


f  Inquisition.  J 

6.  A  fiat  quashed  guia  imfn-ovide  emO' 
navit,  and  the  extent  in  aid,  issued 
thereon,  set  aside  upon  summary 
motion,  on  these  pcrounds  of  objec- 
tion fouoded  on  affidavits — that  the 
inquisilion  upon  which  the  fiat  was 
obtained  and  the  extent  sued  outi 
was  miide  without  vivA  voce  testi- 
mony having  been  given  to  the 
jury  of  the  existence  of  the  debt: 
and  that  they  found  the  debt  to  be 
due,  solely  on  the  usual  affidavit  on 
which  the  judge's  fiat  is  obtained, 
made  for  that  purpose)  by  or  on 
the  part  of  the  prosecutors  of  the 
extent. 

Rex,  in  aid,  tfc.  v.  Homblower       39 

(Evidence.) 

7.  Such  an  affidavit  held  not  to  be 
legal  evidence  in  such  m  case  to 
support  an  inquisition. 

(Pr^Aiee.) 

8.  The  Court  will  extend  the  lime  for 
assignees  to  appear  and  claim, 
where  a  ijuestion  raised  by  motion 
to  set  aside  proceedin'^  under  an 
extent  is  pending,  and  remains  to 
be  disposed  of. 

Rex.  in  aidqf  HiUandOiheri,i.Hom- 
blouier     --..-.-29 

9.  An  obligor  to  the  Crown  by  bond, 
conditioned  to  sell  all  such  sugars 
as  dtall  be  delivered  to  him  as  agent 
for  the  sale  and  disposal  of  certain 
SMgiirs,  and  lo  account  fur  and  pay 
over  the  produce  of  the  >ale  of  the 
laid  sugsrs,  to  &c.  may  sue  out  a 
writ  of  extent  in  aid,  under  the  pro- 
viso in  the  57  Geo.  S.  c.  117.  as 
upon  a  debt  due  from  him  to  the 

3  H  2  Crown, 
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FA*LS£  RETURN. 


FRIONED  ISSUE< 


Crown,  being  the  balance  of  bu>- 
nies  received  by  him  between  the 
date  of  his  appointment  and  the 
timeof-iwuing  the  extent  arising 
from  the  sale  of  sugars  delivered  to 
him  af^er  bis  appointment,  and 
previous  to  the  date  of  the  bond. 
Bex,  in  aid^  ifc.  v.  Kpuuton  and 
Others,  auignees,  ifc.  -    -    -^    598 

General  Order  respecting  issuing 
Extents  in  Aid. 

10.  On  the  motion  of  Mr.  Attorney- 
General,  It  is  ordered,  that,  from 
henceforth,  no  Fiat  for  an  Extent 
in  Aid  shall  be  grantedy  unless  the 
party  applying  for  the  same,  or 
some  person  or  persons  on  his  be- 
half, shall  make  Affidavit,  that 
^  unless  the  Process  of  Extent  for 
the  debt  due  to  him  from  his  debtor 
be  forthwith  issued,  the  debt  due 
to  the  Crown  from  the  party  ap- 
plying will  be  in  danger  of  being 
lost  to  the  Crown.'' 
Rule  qfCouN,  practice  respecting  159 
Vide  Affidavit,  f passim. J 

Interest  (cf  Money.) 

False  Return, 

Fiat. 

Practice  (ai  Law.) 


F. 


FALSE  RETURN 

(What  is  not.) 

1.  An  information  in  the  nature  of  an 
action  for  a  false  return  against  a 
sheriflTwho  had  returned  that  he 
had  seised  the  goods  &c.  into  the 
hands  of  his  miyesty,  subject  to 
certain  prior  executions,  which  re- 
turn had  the  effect  of  depriving  the 
Crown  of  the  fruits  of  its  preroga- 


tive priority  cannot  be  supported 
if  the  return  should  be  substan- 
tially true,  although  it  might  be 
bad  in  point  of  law. 

The  ]>roper  course  in  such  m  case 
would  be,  to  procure  Uie  return  to 
be  quashed  by  motion  for  that  pur- 
pose. 

A  Court  of  Error  will  not  overlook 
an  objection  appearing  on  the  re- 
cord and  special  verdict,  even 
where  the  parties  may  have  so 
bound  themselves  as  not  to  be  en- 
titled to  insist  OQ  the  objecUoD. 

Giks^.TheKii^    -     -     -    .    :i94 

2.  Where  the  attorney  of  a  judgment 
creditor  delivered  to  the  sheriff  a 
writ  of  fieri  facias  returnable  on  a 
day  certain^  with  directiooa  by  let- 
ter, not  to  execute  it  till  the  return, 
unless  another  executioQ  should 
come  in,  in  the  mean  time,  and  af^ 
terwards  sent  in  an  aUa^,  accooi- 
panied  with  the  same  directiooi; 
and  the  sherifi^  upon  another  exe- 
cution coming  in,  issued  warrants 
on,  and  executed  both  writs  on  the 
same  day,  giving  precedence  to 
the  last  execution,  and  aatisfyiag 
that  whoilvy  first,  out  of  the  money 
levied,  and  then  paid  over  the  re- 
mainder, in  part  satisfaction  of  the 
execution  first  delivered,  and  re^ 
turned  that  payment  and  rnnUa  ho^ 
na  as  to  the  residue — it  was  held 
that  the  Plaintiff  could  not  main- 
tain an  action  against  the  sheriff 
for  a  false  return :  and  that  a  doih 
suit  on  that  ground  had  been  pR^ 
perly  directed,  the  case  being  with* 
in  the  principle  of  Kemplandv. 
Macauley,  and  not  distinguishable 
in  the  circumstances. 

Pringle  v.  Isaac,  Esq.    -    •    .    445 


FEIGNED  ISSUE, 
Vide  Issue  fai  Law.) 


FINE  AND  IMPRISONBffENT. 


HOUSE   OF   LORDS.       80? 


FIAT 


(For  Extent,  J 
Vide  Extent,  N«  10. 


FIERI  FACIAS, 

Vide  Bankrupt. 

False  Return. 


HNE  AND  IMPRISONxMENT. 

1.  The  publication  of  what  passed  on 
the  trial  of  some  of  several  prison- 
ers indicted  for  the  same  offence  at 
a  court  of  general  gaol-delivery, 
after  an  order  had  been  promul- 
gated by  the  Court  prohibiting  such 
publication  until  all  the  trials  should 
be  concluded,  is  a  contempt  of 
Courts  and  punishable  by  impri- 
sonment or  fine :  and  if  the  offend- 
ing party  being  summoned  to  at- 
tend the  Court  to  answer  for  the 
contempt,  by  order  issued  for  that 
purpose^  should  not  appear,  the 
Court  has  power  to  impose  a  fine 
on  him  in  his  absence. 

Service  of  such  an  order,  by  leav* 
ing  it  with  the  servant  of  the  party, 
(who  was  printer,  publisher,  and 
sole  proprietor  of  a  newspaper,)  at 
the  newspaper  office,  is  good  ser- 
vice- 

The  court  of  general  gaol-ddivery  has 
jurisdiction  to  make  such  orders : 
and  the  Court  of  Exchequer  re- 
fused to  grant  a  rule  nisi  for  the 
discharge  of  a  party  from  such  a 
fine,  on  an  application  made  to 
them  for  that  purpose,  after  it  had 
been  estreated  into  the  Exchequer, 
on  the  ground  of  the  illegality  of 
the  proceeding;  holding  that  the 
fine  might  legally  be  imposed,  and 
that  the  present  was  a  fit  case  for 
the  imposition  of  such  a  fine. 

h  re  Ciment  •     •    •    •    .    -    68 


FINES 
(Imposed  at  the  Assizes,  Sfc.J 

C Jurisdiction  of  the  Barons  over  in 
respect  of  respiting  Process  there* 
on.) 

Vide  J  vMsmcTioufqfthe  Exchequer.  J 
Recognizance. 


G. 


GAOL  DELIVERY 


(Jurisdiction  qf,J 
Vide  Fine  and  Imprisonment. 


GRANT, 

IVhat  Presumptive  Evidence  qf. 

Vide  Evidence,  N*  13. 


GUARANTEE, 
Vide  Pleading,  N®  3. 


H. 

HOUSE  OF  LORDS, 

Jurisdiction  qf  C  Appellate,  J 
Vide  Jurisdictiok* 


808 


INJUNCTION. 


HUSBAND  AND  WIFE 

(Duty  on  Legacy  to  ^^  How  appor- 

tioned,) 

Vide  Construction   of  Statutes, 

NO  3. 


L 


IMPERTINENCE 

(In  Bill,) 

What  is. 

Vide  Practice,  (in  EquUy}  N«  2, 


IMPORTATION, 

Vide  Construction  (qf  Statutes. J 


INFORMATION 

(By  Attorney- General. J 

Vide  Affidavit. 

Limitations  (Statutes  qf.J 
Pleading  (at  Law  J  passim. 


INJUNCTION. 

1.  Injunction  granted  to  restrain  a 
PlaintiflT  from  proceeding  in  an 
action  at  law,  a  decree  of  reference 
to  take  an  account  having  been 
obtained  on  a  creditor's  bill  against 
executors  before  action  brought. 

The  Defendant  not  having  apprised 
the  Plaintiff  of  the  decree  at  the 


time  of  being  served  with  process 
and  nothaving  given  notice  of  sue! 
decree,  or  of  this  application,  til 
after  notice  of  trial,  was  ordered  t( 
pay  to  the  Plaintiff,  as  the  term 
on  which  the  injunction  was  grant 
ed,  all  the  costs  of  the  proceeding* 
at  law,  up  to  the  time  of  the  ser 
vice  of  notice  of  the  decree,  anc 
the  cosis  of  the  motion  for  the  in- 
junction. 
Farlow  (on  part  qf  self  and  Creditor, 
qf  a  deceased  Debtor)  v.  Wilso* 
and  Another,  Executors,  Sfc.  -    92 

(Where  continued.) 

2.  Where  a  question,  raised  upon  a 
point  of  construction  of  covenant, 
was  considered  to  be  matter  of 
much  doubt,  it  was  determined  tc 
be  good  cause  ag^nst  dissolving  ao 
injunction  which  had  been  obuia- 
ed  to  restrain  parties  from  pro- 
ceeding further  at  law  in  an  action 
of  ejectment--doubt,  in  matter  ol 
law,  being  deemed  sufficient  ground 
in  equity  for  continuing  an  in- 
junction when  once  gpranted. 

Maxwell  and  Others  v.  Ward'    -    3 

(On  what  terms  continued.) 

3.  An  injunction,  obtained  to  restraki 
execution  after  verdict  at  law»  will 
not  be  continued^  unle&s  the  Plaio- 
tiff  (in  equity)  pay  into  Court  the 
amount  recovered  at  law,  notwith- 
standing a  rule  have  been  obtaincti 
for  a  new  trial  which  is  yet  uodis* 
posed  of. 

Austen  v.  Thomson  -     ....    1 

4.  A  vendee  havincr  purchased  the 
interest  of  a  remainder-man,  and 
advanced  him  money  to  pay  off 
a  mortgage,  under  circumstances 
creating  a  probable  lien,  the  Court 
restrained  the  tenant  for  life  by 
injunction  from  proceeding,  by 
ejectment  at  law,  to  recover  the 
premises  from  the  purchaser,  wbo 
bad  been  let  into  poesession,  on  hU 

advancing: 


INJUKCTIOM. 


advancing    the   mortgage   money 

uniil  the  delermiaalion  ofa  tail  in 

equity,  instiluled  by  tbe  vendee. 

•  Ludlow  V.  Grm/all  -     -     ...     8 

5.  In  shewing  cause  ag:aLQst  a  motion 
to  dissolve  an  injunction,  the  Plain- 
titf  cannot  use  any  alletratioa  in 
the  bill,  unlesa  it  be  confessed  in 
the  Defendant's  answer, 

Maxweli  V.  Ward U 


CWhere  rifused  or  dinohed.) 

6.  Where  a  Dffendant  in  a  iuit, 
founded  on  charges  of  misconduct, 
for  an  account  and  a  dissolution  of 
the  partnership  and  for  an  injunc- 
tion to  restrain  him  from  receiving 
debts,  drawing  bills,  Sic.  or  further 
interrering  in  the  partnership  con- 
cern, denied  or  explained  facts  of 
appropriation  to  his  own  use  of 
debts  received  by  him  from  per- 
sons indebted  to  the  concern,  and 
allttged  that  he  could  not  put  in 
his  answer  to  the  bill  because  the 
Plaintiff  had  possemed  himself  of 
the  partnership  books,  and  carried 
them  away  from  the  partnership 
premises,  the  Court  would  not  even 
grant  the  injunction,  on  the  ground 
of  ihe  Plaintiff  having  acted  im- 
properly. 

In  refusing  such  an  application,  hotv- 
ever,  I  he  Court  did  so  expressly 
without  prejudice  to  any  future 
application. 

Lillleaood  v.  Caldwell    -     .     .     97 

7.  An  occupier  of  lands  took  a  lease 
of  the  tithes,  due  from  himself  to 
a  rector,  at  a  rent  reserved.  The 
rent  was  afterwards  assigned  by 
the  rector  to  another  person  who 
claimed  to  be  paid  the  arrears. 
The  lessee  having  also  received 
notice  (if  a  further  claim  from 
grantees  of  aunuities  (previously 
charged  on  the  tithes  by  the  rec- 
tor), who  had,  as  such  grantees, 
subticqucntly  to  the  tide  of  Ihe 
lector's  assignct',  sued  out  a  /en 


facial  d^  bonii  ecelesiasiicis.^gaiatt 
the  rector,  on  a  judgment  obtain- 
ed by  them  on  their  securitiea, 
filed  a  bill  of  interpleader  against 
all  the  parties,  and  obtained  in- 
junctions on  paying  the  rent  due 
from  him  into  Court.  On  tbe 
answers  of  the  Defendants  coming 
in,  the  priority  of  tbe  several  titles  of 
the  claimants  being  thereby  clearly 
set  out,  and  the  rector  disclaiming, 
the  Court  diswlvcd  the  injunction 
— holding,  that  in  such  a  case  they 
could  not  restrain  the  party  who 
was  shewn  to  have  a  preferahte 
title,  from  proceeding  to  enforce 
it :  or  to  decree  that  the  parties 
should  interplead  in  a  case  where 
the  priority  of  right  was  so  dis- 
tinctly set  forth  by  the  answers. 

Bowyerv.Prilcttard,Cler)c,and  Otkert 
103 

If  the  case  be  not  such  as  will 
support  a  bill  of  ittterpleader,  the 
defendants  should  demur. 

lb. 

8.  Such  a  lease  and  assignment  of 
part  of  the  rector's  ecclesiastical 
property,  were  held  to  be  good : 
and  not  to  be  affected  by  an  exe- 
cution sued  out  a^inst  the  rector, 
after  the  rent  had  been  assigned. 

lb. 

9.  In  an  interpleading  suit,  one  of 
the  defendants'  answers  loay  be 
read  against  the  others. 

Ih. 

10.  The  Court  refused  to  grant  & 
motion  made  ei  pane  to  extend  an 
injunction  to  stay  trial,  till  two  of 
three  Defendants  who  had  not  ap- 
peared to  the  bill,  and  were  \a 
contempt,  should  have  appeared 
and  answered,  observing  that  non 
coiuiat,  if  they  had  been  served 
with  notice  of  the  motion,  that 
they  might  not  have  shewn  that 
they  had  appeared,  and  cleared 
their  contempts. 

Higham  v.  Anlwii  and  Otheri  -    7J9 

Vide  Li£N. 


810 


IKTE&EST. 


ItSUfi. 


iNauKmoN. 

Vide  ArnDAViT,  N®  3. 
Extent. 


INSOLVENCY. 

{Where  averment  qf,  noi  necettaty  in 
qfidavii  to  found  extent.  J 

Vide  E^tTBNT,  N^*  S. 

Wbai  it  not  sufficient  notice  of  in- 
colvency  to  prevent  a  judgment 
creditor  from  suing  out  execution 
by  bringing  him  within  the  3d 
sect,  of  Oeo.  III.  ch.  131.  fixing 
him  with  previous  knowledge. 

Vide  Notice,  N»4. 

InsolvIuit  Debtor. 

General  order  re^)ecting     •    •    432 
Vide  Practice  at  Law,  N®  7. 


INTEREST 

(Of  Money.) 

Where  sheriffs  liable  to  pay  interest  to 
parties  on  balances  in  their  hands. 

Where  a  sheriff  had  retained  for 
several  years  a  sum  of  money  in 
his  hands,  the  balance  of  the  pro- 
duce of  efiects  of  a  Crown  debtor 
seized  by  him  and  sold  under  an 
extent  afler  the  Crown  debt  bad 
been  satisfied,  claiming  himself  a 
lien  thereon  for  poundage,  &c.  the 
Court  ordered  that  he  should  pay 
interest  on  the  amount  of  such  ba- 
lance to  the  parties  from  whom  he 
had  withhela  it»  from  the  time 
when  the  Court  had  determined,  on 
a  former  occasion,  that  the  claim  of 
the  sheriflT  was  unfounded,  not- 
withstanding which  determination 


.helttdeoatiMedto  keep  the  yes» 
tionbeferi  the  Coiiit>-4ttid  that 
■Itboogh  tbesheriffslMKild  noi  have 
■cwde  intcMst  or  maj  mse  or  edvai- 
tage  of  the  money  in  the  mean- 
time, the  Court  proceeding  wholly 
on  the  ground  of  die  injury  done 
to  the  party  entitled  to  it. 

The  Court  gave,  the  party  ap- 
plying the  cosu  of  the  application, 
bot  they  refused  to  order  the  she- 
riff to  pay  the  costs  of  former  ap- 
plications disposed  of  in  respect  of 
the  same  question. 

Exparta  ViUers       -    *    •    ..    5T5 


INTEREST 

(In  witness.  J 

Where  nm  tm  alf/aetitm  to  kis  eompc* 

9eneym 

Vide  BtTOBHCB,  K«  3, 17. 


INTERPLEADER, 
Vide  iMJUMCTtON,  N®  7,  8, 10. 


IRRBGULARITY, 

Where  Ground  for  setting  asA 
Proceedings, 

Vide  Practice  (passim.) 
Laches. 
Notice. 

Where  nU. 


ISSUE 
(AtLaw^) 


JURISDICTION! 


811 


Directed  to  try  an  tncient  oamposi* 
tion  for  tithes  in  kind  on  the  evi- 
dence of  terriers 

Markham  ? .  Smyth,  Ban.  and  Others, 

196 


(New  trials  J 
(  When  and  how  to  he  maoed^) 


J. 

JUDGMENT 

(AireiltofJ 
Vide  Arabst  fqf  Judgment.) 

Where  iet  aeide, 
Vide  Notice,  N*  5. 


JURAT 

CQfAfidmoiiJ 
Vide  BAI^  N»  S. 


JURISDICTION 
'  C  Of  the  Houee  qf  Lords.  J 

1.  An  order  made  by  the  Qmrt  qf 
Exchequer,  conteqoeDt  opona  judg- 
ment of  the  baron»,  in  the  matter  qf 
an  extent  upon  facts  reported  by 
the  deputy  remembrancer  to  the 
Court,  on  a  reference  to  him,  is 
not  the  subject-matter  of  an  ap- 
peal to  the  House  qf  Lords ;  be- 
cause (senAk)  it  b  a  proceeding 


Hi  laWi  and  not  in  epdty,  and  the 
House  has  do  appellate  jurisdic- 
tion in  aoch  cases,  as  they  have  in 
many  of  those  aubstantire  inde- 
peMKDt  decretal  orders  which  are 
from  time  to  time  prooouooed  by 
courts  of  equity. 
Wall  and  Othen,  assignees  qf  Bond 
and  Others,  f. the  Attomey'Oeneral, 

643 

3.  The  proceeding  by  writ  of  extent, 
and  all  proceedings  thereon,  inter- 
locutorv  and  fimd,  (sanble)  are 
proceedings  at  law ;  and,  theiefore, 
appealable  from  in  the  first  in- 
stance  to  the  Court  of  ErroRi 

B. 

S.  The  i5  Geo.  S.  ch.  85.  does  not 
make  the  order  of  the  Court  to  sell 
the  real  property  of  a  Crown  debt* 
or  an  equitable  proceedhig,  so  aa 
to  subject  it  to  the  immediate  ap- 
pellate jurisdiction  of  the  Ifoiiie  qf 
Jjords. 

(The  course  qf  proceeding  in  such 
case,  in  order  to  save  the  advantage 
qf  an  appeal,  J 

4^  To  found  an  appeal  to  the  House 
qf  LordSf  the  party  failing  mist 
put  his  defence  upon  the  record  so 
as  to  obtain  the  judgment  of  the 
Court  at  hiw,  upon  which  he  may 
brii^  a  writ  of  error,  and  he  may 
then  appeal  from  the  judgment  of 
the  Court  of  Error  to  the  House  qf 
Lords:  or  he  should  file  an  Ei^;lish 
bill  (or  bill  in  eouity  in  the  JSrcAe- 
fuer)  to  establish  his  right  against 
the  Crown,  when,  if  he  do  not  ob* 
tain  a  decree  in  his  favour,  he  may 
at  once  present  a  petition  of  appeal 
from  the  Court  of  Equity  to  the 
House. 

lb. 


S.  Semhie,  that  a  party  entitled  to 
proceed  by  motion  roadetoaCoort 
of  Equity  wider  the  varionsflatutea 
authorizing  such  summary  appli- 
'oefUnoh  ii  wA  Ikcicby  pfedeied 

from 


812 


jmUSDICTION. 


from  filing  a  bill  in  equity  to  ob- 
tain  the  Mme  object,  if  with  a  view 
to  taj'iog  his  right  of  appeal,  or  for 
other  reaMiw,  il  iliowld  be  con- 
■idered  tbc  more  adviaeable  courie. 

Stitert,  Whether,  when  a  debti  or!' 
ginally  oq  •imple  contract,  reco- 
vered bj  Crovn  procew,  and 
brought  into  Court  ■«  part  of  the 
senersl  fund  which  wa«  the  pro- 
duce of  nle  of  the  lands  of  the 
Crown  debtor,  totd  on  motion  un- 
der the  35lh  Geo.  3.  ch.  35.  can  be 
considered  to  be  proper  money  of 
the  Crown,  and  to  have  been  le- 

,  gaily  or  equitably  appropriated  to 
theCrownonandfrom  the  confirm- 
ation of  the  Master's  report  find- 
ing the  Crown  entitled  to  a  certain 
proporlion  of  the  fund  from  that 
time:  in  consideration  of  the  debt 
due,  and  whether  the  Crown  is  en- 
titled to  the  accumulation  of  the 
dividends,  &c.  «n  the  amount  from 
the  same  lime  ?  Or  whether  there 
can  be  any  actual  appropriation 
without  the  express  direction  of 
the  Coort  ? 

WaU  and  Othert,  auigntei  qf  Bond 

and  Others,  v.  the  Attorney-General, 

643 

See  Obsbkyation}  on  thl«  case,  and 
reference  10  authorities,  at  the  con- 
clusion. 

(Oftht  Eichegua-.J 

Instance  of  the  exercise  of  the 
power  of  the  barons  to  respite  pro- 
cess issued  ill  respect  of  fines  im- 
posed at  the  assizes  upon  inhabit- 
ants of  towns,  &c.  on  presentments 
when  estreated  into  the  Exchequer, 
upon  summary  application  on  rea- 
sonable grounds. 

Mode  of  obtaining  the  order  of  the 
Court  for  that  purpose. 

Such  orders  will  not  ordinarily  be 

made  iodefinitelyt  or  lauil  Junker 

order  generally,  but  merely  from 

term  to  term. 

.    /n  re  Inhabuaati  qf  City  qf  Norutch, 


JDSTtFICATION. 


CWhaf  matten  properijf  left  to-them.) 

If  the  agreement  for  a  letting  be  de- 
livered over,  after  signature,  to  the 
party  interested,  with  an  express 
verbal  stipulation,  that  it  is  still  to 
be  tnbject  to  the  landlord's  being 
satisfied  with  the  reference  giren 
him- by  the  tenant^  on  the  result  of 
his  inquiries,  it  seems  it  may  bet 
proper  question  for  the  jury,  to 
say,  on  an  action  for  not  perfonn- 
ing  the  agreement, — whether,  in- 
quiry having  been  made,  the  an- 
swer given  by  the  party  referred 
to,  was  such  as  reasonably  satisfied 
the  condition  ;  although  the  land- 
lord declared  that  it  was  not  taHM- 
factory  to  him,  and  thereupoo  re- 
fused to  let  the  tenant  into  posset- 
sion,  under  the  contract,  an  ibat 
ground. 

Ward  1.  Smith I» 

Vide  Bankeopt. 

ArriDrtViT,  N"3.8. 
Evidence,  N"  3- 
New  Trial. 


JUSTIFICATION 

CQfBail.) 

Vide  Bail,  jMuviai. 

(Plea  qf—io  Actions  for  Libel.) 

Vide  Pleading  at  Law,  f passim.) 

(Evidence  in  support  qf.) 

Vide  Evidence. 


LEASE.: 


LIEN- 


SIS 


K. 


KNOWLEDGE 


(Of  Facts,) 

Who  privileged  from  disclosing  as  a 
Witness,  and  who  not  T 

Vide  EviDEHCE,  N«  9,  10, 11,  12. 


L. 


LACHES. 

Applications  to  set  aside  service  of 
process  on  the  ground  of  irregu- 
larity, roust  be  made  at  the  earliest 
possible  time  or  the  delay  must  be 
satisfactorily  accounted  for.  The 
party  objecting  is  not  in  such  case 
entitled  to  delay  his  motion  till  a 
further  step  be  taken  in  the  cause. 

Monday  v.  Sear  -    -    •    -    -     1^ 

Vide  Injunction,  N<>  1. 


LANDLORD  and  TENANT, 

Vide  Lease. 

Notice,  N®  5. 


LEASE 

(OyoenarUfoT  Renewal  qf,J 

Where  construction  of  doubtful,  and 
the  consequence  in  Equity, 

Vide  Covi?nant  (conuruction  of)— 
Injunction,  N®  7. 


LEGACY 


(Duty  on) 
How^proportioned, 


Vide  Construction  of  Statutes. 


UBEL 


(Pleading  in  actions  for,) 
Vide  Pleading  at  Law,  N"  If  3,  3. 

(Evidence  in,) 

Vide  Evidence,  N*  4,  5/7,  S.  14. 


LIEN 

(Equitable.) 

A  remainder-man  having  sold  pro« 
perty  to  a  purchaser,  by  whom 
money  is  advanced  to  pay  off  a 
heavy  and  pressing  incumbrance, 
the  remainder-man  representing 
himself  to  have  a  right  to  sell  with 
the  concurrence  of  the  tenant  for 
life  for  that  purpose :  whereupon 
a  draft  of  conveyance  is  prepared, 
to  which  the  tenants  for  life  and 
remainder«men  are  made  parties, 
and  the  purchaser  takes  pNOsseasion ; 
gives  such  an  equitable  title  to  the 
purchaser,  as  having  cleared  the 
estate  from  a  charge  to  which  the 
tenant  for  life  was  liable,  as  to  es- 
tablish a  lien  on  the  property, 
which  equity  will  protect  by  en- 
joining the  tenant  for  life  from  pro- 
ceeding by  ejectment  to  obtain 
possession  until  the  cause  shall  be 
finally  .determined  on  the  hearing, 
whfitever  case  may  be  made  by 

'^•"the 
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HAllCB. 


HON  DSCflMAHDO. 


the  answer  on  merits  stated  on  the 
part  of  the  Defendant  in  equity. 
Ludiow  y.  GM^foU  *    •    •    •    •    8 

Vide  iMTBaEST* 


.       UMITATIONS 
fStaiuiei  qf.J 

The  oommencement  of  a  suit  by  in- 
formation by  tbe  Atlomey-Gene- 
ral  on  the  part  of  the  Crown  for 
the  vaoofery  of  forfeitures  under  a 
penal  act  of  parliament,  must 
(with  reference  to  the  statute  of 
Umitations)  be  taken  to  be  the  is- 
suing of  process,  and  not  the  actual 
Sliiig  of  the  information, 

Attonef-Gaieral  V.  Hall    •    •    760 


M. 


MALICE 


fH  Mdif^  to  Bmh) 
WkereimpKed. 

In  an  action  on  the  case  for  mali- 
ciously holding  the  Plaintiff  to  bail, 
which  was  founded  on  the  single 
fact  of  her  having  been  arrested  on 
mesne  process  at  the  «uit  of  the 
Defendant  for  money  due  from  her 
as  administratrix  of  her  husband 
to  the  Defendant  as  indorsee  of 
two  promissory  notes  made  by  the 
husband,  no  proof  having  been 
ofiered  on  the  trial  of  malice  ex- 
press or  implied,  the  jury  gave  a 
verdict  for  the  PlainUff  with  5s. 
damages. 

On  motion  to  set  aside  the  verdict 
Mad  enter  n  nonsuit  OA  die  as- 


sumed defect  in  the  Plaintiff's 
case  of  the  absence  of  evidence  of 
malice,  the  Court  were  inclined 
to  hold  that  such  a  case  of  im- 
plied malice  bad  been  made  out  as 
would  support  the  verdict  against 
that  objection.  The  damages  be- 
ing very  small  however,  they  held 
it  to  be  a  case  in  which  they  ought 
not  to  interfere,  and  refused  a  rule 
to  shew  cause. 
Hacker  V.  Webb 381 


MEMORANDA, 
Vide  pp.  43. 109.  413. 


MODUS 


Vide  EvioBvcB. 
IssuB. 
Costs. 


MORTGAGE 
Vide  Injunction,  N«  4. 


MOTION 

f  Where  moi  proper,  J 

Vide  Injunction,  N®  5^ 
Practice  Cai  Low, J 
Practice  ^tji  Equity  J 


N. 

NON  BEaMANDO 
Vide  EvioENCB,  N«*  1. 91. 


HIW  TBUL. 


MOnCK* 
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NONSUIT 

(Where  properly  directed,} 

Vide  Falib  Rbtukn. 

(Where  Kttmde.) 

Vide  EviDEHcB,  N"  15. 

Where  a  Rule  for  entering  qfter  Mr- 
diet,  r^fiaed  cm  the  ground  ef  the 
imali  amottat  </  the  damages. 


NEW  TRIAU 

l.^VlM^e  tj«sp«M  ia  brougihl  which 
inTotve*  b  question  of  the  ri|^t  to 
land,  althou)^  evidence  of  act«  of 
ownenhip,  &c.  be  given  on  both 
side*,  if  Ihejud^  vbo  tried  the 
cauM  ihould  coiuider  that  the  tes> 
timony  on  cither  side  prepoader- 
atee,  and  m  direct  the  jury,  the 
oppocite  p>rtT  is  not  bound  b;^  the 
verdict,  aiid  tlie  Court  will  graot  a 
new  trial. 

Cooke  V.  Greejt 736 

8.  New  trial  of  qectment  granted 
under  particular  circa tnttancei  in 
evidence  in  the  cauK,  notwitb- 
>tandin|f  the  verdict  of  the  jury 

ifor  the  Defendant)  waa  in  con- 
ormity  with  the  direction  of  the 
learned  judge  wbo  tried  the  action. 
— Co«(s  orifered  to  abide  the  event. 
Dee,  dan.  Beanland,  v.  Hint    -  475 

3.  New  trial  of  iMue  directed  by  the 
Court  of  Equity  in  the  Exch«]uer 
may  be  moved  for  at  any  time  in 
the  followiag  term  ;  the  rule  con- 
fining the  application  in  ordinary 
cases  to  the  first  four  days  of  the 
succeeding  term  does  not  apply  to 
feigned  issues. 

Pulley  V.  Hilton  and  Othen     .     380 

4.  Such  OMtioot  abould  in  the  Gnl 


instance  be  made  before  the  lord 
chief  baron  alone,  where  the  iiaue 
has  been  directed  by  bim. 
Pulley  V.  Hilton  and  Othen     -    380 

5.  The  Court  will  not  grant  a  new 
trial  on  the  ground  of  some  of  tbe 
fact*  c»t  wtuch  the  veidict  might 
have  been  found,  having  bein 
brought  into  doubt  by  affidavits 
sUting  circumstancea  of  iur|>rii^ 
if  there  be  sufficient  evidenc*  to 
sustain  the  verdict,  putting  tbe  mv 
prise  out  of  the  question. 

Uartmrighl  V.  Badiam    .     -     S8S 

(Where  R^fluid.J 

VidtBumvrr.^i"  i. 
EVIDBHCB*  N°  15. 

Where  tbe  damages  found  on  a  w- 
dict  for  tbe  Plaintiff  in  an  action 
on  the  case  are  of  small  amount, 
tbe  Court  will  not  grant  a  rule  for 
setting  aside  the  verdict  and  enter- 
ing a  nonsuit. 

Vide  Malicb. 


(Wiai  tugieimt.) 

1.  Where  there  i*  n  coveiuiit  in  » 
lease  for  lives  to  renew  by  addinfr 
a  life  or  lives  m  the  room,af  any  of 
tbe  cettait  ^t  vie  who  should  die, 
upon  notice  to  be  given  in  writings 
a  Court  of  Equity  in  a  suit  fbr  a 
reitewal  will  relieve  against  an  ob- 
jection taken  that  notice  of  an  in- 
tention to  renew  was  not  given,  ac- 
cording to  the  letter  ot  the  condi- 
tion of  tbe  covenant,  m  writing. 

MaxvellandOiherej.  Wta-d     -    16 


(QfDittobuion  <^  PartnerOip.J 
2.  ^de  Partnbbs. 


816       NULLA  BOKA. 


PARTNERS. 


MMAiMa 


3.  Notice  must  be  gi?en  of  an  appli- 
cation to  discharge  a  rule  nisi, 

Raby  v.  Olarenshaw      •     -    .    513 

4.  It  is  not  sufficient  notice  of  the  in- 
solvency of  a  trader  to  preclude 
the  creaitor  under  the  49  Geo.  3. 
ch.  ISl.  by  bringfing  him  within 

'  the  provision  of  the  second  section 
from  levying  execution,  that  a  let- 
'  ter  had  been  sent  to  him  by  the 
'  solicitor  of  the    trader  requiring 
*  bim  to  delay  his  execution  lest  he 
should  so  involve  the  debtor  as  to 
render  him  unable  immediately  to 
satisfy  his  engagements,  and  pro- 
posing  to  pay  the  debt  by  instal- 
ments as  the  only  means  of  enab- 
ling the  creditot"  to*  realize  the 
whole  amount  of  his  demand. 
Abraham  and  another  v.  George  and 
'  another  *.    •    .    .      .     .    493 


•    (Want  qf  Notice  J 
Effect  qf. 

5.  Judgment  in  ejectment  against  the 
casual  ejector  set  aside  on  the 
ground  that  no  notice  of  the  pro- 
ceedings had  been  given  to  the 
landlord  by  the  tenant  in  posses- 
sion on  terms. 

Doe,  dan.  Ingram,  v.  Roe  -    -    507 

f  Qf  Renewal  qf  Lives  in  Lease,  J 
Ftifr  Covenant  (Construction  qf,J 


NULLA  BONA 
Where  a  good  Return, 
Vide  False  Return. 


^  o. 

OBUGATION, 
Vide  Bond. 


OPPOSITION 
(To  Justification  qf  Bail  J 

m 

In  vfhat  case  Costs  not  given. 
Vide  Costs  N®  7. 


P. 

PAROL,  AGREEMENT 

(How  to  be  Pleaded  J 
Vide  Pleading  (at  Law, J  N»  8. 


PARTIES 


Vide  Practice  (in  Equity,)  N©  12. 


PARTNERS. 

§tu(zre, — Whether  a  partnership  for 
an  indefinite  time,  without  deed, 
can  be  dissolved  on  notice  by 
•either  party  ? 

Where  a  Defendant  in  a  suit,  found- 
ed on  charges  of  misconduct,  for 
an  account  and  a  dissolution  of  the 
partnership  and  for  an  injunction 
to  restrain  him  from  receiving 
debts,  drawing  bills  &c.  or  further 

*  interfering  in  the  partnership  con- 
cern. 


PETITION. 


PLEADINO. 


817 


cern,  denied  or  explained  facts  of 
appropriation  to  his  own  use  of 
debts  received  by  him  from  per- 
sons indebted  to  the  concern,  and 
alleged  that  he  coald  not  put  in 
his  answer  to  the  bill  because  the 
Plaintiff  had  possessed  himself  of 
the  partnership  books^  and  carried 
them  away  from  the  partnership 
premises,  the  Court  would  not  even 
grant  the  injunction,  on  the  ground 
of  the  Plaintiff  having  acted  im- 
properly. 

In  refusing  such  an  application,  how- 
ever, the  Court  did  so  expressly 
without  prejudice  to  any  future 
application. 

Ldtilcwood  V.  Caldwell    ...     97 


PAYING  MONEY  INTO  COURT, 

(Where  necessary,) 
Vide  Injuncton,  N®2. 


PERFORMANCE 

(Of  Covenant,) 

Vide  Covenant,  Bill  for  (Oonstruc' 
tion  of, J 


PETITION, 
(To  the  Crown,) 

By  a  Convict  to  he  heard  on  supposed 
ground  for  Pardon, 

Fi(/tf  Evidence,  N^IQ, 

(To  Court  in  Matter  qf  Equity,) 
Vide  Practice  (in  Equity,)  N«  16. 


PLEA. 

Vide  Pleading  (at  Law,)  passim. 
Pleading  (in  Equity,)  passim. 


PLEADING 
(At  Law.) 

» 

1.  It  is  not  necessary  in  a  declaration 
against  a  person,  on  bis  under- 
taking to  be  answerable  for,  or  to 
pay  the  debt  of  another,  to  state 
an  agreement  or  memorandum,  or 
the  terms  of  any  such,  or  the  par- 
ties thereto,  or  that  it  was  in*  writ- 
ing or  signed  by  the  Defendant; 
nor  is  it  necessary  to  do  so  in  the 
replication  to  a  plea  averring  that 
no  agreement  nor  note  nor  memo- 
randum, stating  the  consideration 
to  be  in  writing  signed  by  the  De- 
fendant, was  stated  or  shewn. 

Such  a  plea  held  bad  on  special  de- 
murrer, notwithstanding  the  de- 
cision in  the  case  of  Saunders  «• 
Wakefield,  4  Barn,  and  Aid.  595. 

Lilly  and  others  (Assignees  qf  Bank" 
rvpts)  V.  Hewit    -    -    -     -    494 

2.  It  19  not  matter  of  objection  to  a 
declaration  for  that  cause  of  action, 
that  the  consideration  for  such  col- 
lateral undertdLing  as  'set  out  in 
the  count,  is  inadequate.;  for  it  is 
not  necessary  to  state  a  full  and 
adequate  consideration  to  maintain 
assumpsit  on  the  promise  and  un- 
dertaking of  the  Defendant  to  pay 
the  debt  of  another.  A  good  and 
valuable  consideration  in  law,  is  all 
that  it  Is  necessary  to  state  for  that 
purpose. 

Therefore  if  the  undertaking  were  to  be 
answerable  for  and  to  repay  money 
advanced  to  a  limited  amount  to  a 
third  person,  it  cannot  be  objected 
that  the  money  already  advanced, 
was  an  insufficient  consideration  to 
ground  the  undertaking. 

lb. 

3.  It 


8ia 


FLKADINO^ 


3.  It  U  not  necetiirj  ia  ft  decItratioQ 
on  a  promise  to  pay  the  debt  of  a 
third  person  to  a?er  a  reouest  made 
to  the  party  hiooadf  in  toe  first  in- 
stance,  to  pay  the  debt  before  the 
guarantee  was  resorted  to ;  at  least 
an  aferment  that  the  former  had 
neglected  and  reftised  to  pay  the 
money,  is  sufficient  for  the  purpose 
of  maintaining  the  action  against 
the  latter. 

LUfymitdoiktn  fAmigtieet  qfBoMk^ 
rwfU)  ?•  Uewm  *    •    •    •    494 

4.  A  count  on  the  42  Gto.  III.  c  38. 
u  1%,  sUting  that  the  Defendant 
betwetn  ike  21«t  day  qf  October, 
1819«  and  am  each  and  eocry  of  di* 
ven,  io  %oii,  iweniy  other  Jays,  bc^ 
iween  tkai  day  anM  the  day  qf  exM- 
hkifig  ike  iiformation,  did  mix  a 
large  quantity,  to  wit,  twelve  gallons 
of  strong  beer,  with  a  large  quanti- 
ty, to  wit,  twelve  gallons  or  table 
l>eert  in  each  and  every  of  divers, 
to  wit,  five  other  casks^  whereby, 
&c.  the  Defendant  had  for  each  qf 
the  said  qffences  forfeit^  the  sum 
of  200/.,  amounting  in  the  whole 
to  21,000/.,  held  to  be  a  good  count 
against  the  objections  that  it  was  cu« 
mulative  and  muliifarious,  being  a 
single  count  for  manv  penalties,—* 
that  the  diTcrs  other  duiys  on  whicli» 
&c.»  ought  to  have  been  specified 
and  stated/— that  the  charge  was 
uncertain  and  unintelligible,  or  re- 
pugnant,— and  that  from  the  cal- 
culation of  the  amount  of  the  sums 
alleged  to  be  forfeited,  it  appeared 
that  the  Defendant  was  charged 
with  five  ofiences  on  each  day, 
whereas  he  could  not  in  point  of 
law  be  considered  to  have  commit* 
ted  more  than  one  offence  on  each 
particular  day. 

Attorney  General  y.  Freer  -    •    183 

5.  In  penal  informations  filed  in  this 
Court  by  the  Attorney-General, 
ancient  precedents  are  cohsidered 
good  authority  for  the  form  of  par- 
ticular counts. 

lb. 


6.  An  action  on  the  case  for  a  per« 
sooal  iiyury,  in  consequence  or  the 
negligent,  careless,  and  improper 
.  driving  of  the  horse  and  chaise  of 
the  Defendant  against  the  Flaintifi^ 
held  to  have  been  proper  in  Ibnn; 
although  the  evidence  proved  that 
the  act  was  violent,  and  the  injury 
which  resulted,  immedimte.  Grn 
ham.  Baron,  disseotiente. 

Llcyd  X.  NeeiOam    ....    606 

(Scire  facia$  on  bond^J 

Deantrrer  to 

7*  To  scire  facias  agahiat  a  sarefy 
on  bond  to  the  Crown,  reciting 
that  the  principal  was  at  the  time, 
&c.  a  Clerk  in  the  Ordnance  Office, 
by  means  whereof  he  had  been  and 
wmld  be  entrusted  with  rooner, 
condition  that  the  principal  Bhould 
from  time  to  time  dnringso  hmg 
time  as  he  should  anuinme  to  hold 
the  said  place  which  be  then  heUL 
or  oi^  other  place  in  the  eaidtttkt, 
pay  the  money  received  by  him  at 
Clerk  as  qforesaid,  and  fchoiild  also 
as  well  during  the  term  of  his  hold* 
ing  tlie  said  office  as  e^fkerwards, 
well  and  truly  account  for  and  de- 
liver up  to  the  Treasurer  c^  tbe 
Ordnance  Office  all  such  money, 
&c.  as  should  come  to  his  hands  or 
be  committed  to  his  care  as  a  Clerk 
in  the  said  Q^ce-— the  Defendant 
pleaded  that  the  principal  did,  &c 
[in  the  words  of  the  conditioo] 
Keplications  (in  substance)  that 
the  principal  was  at  the  time,  &c 
a  Clerk,  to  wit,  second  Clerk  in  tbe 
Ordnance  Office,  and  continued  ia 
the  office  of  such  Clerk  for  the  spaee 
of  four  years  and  until  afterwards, 
to  wit  on  the  Slsi  Jamuay,  1810^ 
the  principal  became,  and  was  chief 
or  first  Cleric  in  the  said  office,  and 
so  continued  till  the  several  de- 
faults, &c.;  and  that  whilst  he  so 
continued  chief  or  first  Clerk  be 
received  money  vdiich  he  did  not 
pay  over  to  tlie  Treasurer  of  tbe 

Ordnmce: 


Ordnance;  Secondly,  ihal  on  ihe 
Gih  of  January,  ISlH,  the  principal 
gave  lo  the  Treasurer  of  the  Ord- 
nance an  account  of  the  moniea 
received  by  him  as  such  clerk,  and 
of  the  balance  of  cash  then  in  his 
hnndi  on  such  account,  and  that  he 
[the  principal)  ou^t  to  have  paid 
and  delivered  up  such  balance  lo 
the  Treasurer,  but  did  not ;  Third- 
ly,  that  Ihe  principal  after  the 
making  the  said  bond,  and  whiht 
he  so  continued  Clerk  as  aforesaid, 
received  money  belon^cing  to  his 
Majesty  in  bis  said  Office  of  Ord- 
nance,  a  great  part  of  which  he,  as 
Euch  Clerk,  ought  to  have  paid  on 
the  6th  of  January,  I81S,  to  ibe 
»aid  Treasureri  but  did  not :  Frmrtli- 
ly,  that  after,  &c.  to  wit,  on  the 
Mid  6lh  of  Jamutry,  ilie  principal 
gave  in  an  account  of  money  re- 
ceived and  paid  by  him  (the  prin- 
cipal,) so  being  a  Clerk  in  the  said 
office,  and  of  the  balance  of  cnsh 
then  in  his  hands,  on  such  account 
which,  although  it  was  the  duty  of 
Iheprincipalassucb  Clerk  as  afore- 
said, to  pay  over,  &c.  he  did  not, 
&c.  conirury  to  his  duly  as  a  clerk 
in  Ihe  said  otSce.  Rejoinder — as 
to  the  first  breach  assigned  in  the 
reptication^lhat  at  the  time  &c. 
the  principal  was  a  cleric  in  the 
said  office,  viz.  tecond  clerk,  and 
that  he  continued  therein  till  be 
became  first  clerk,  in  manner  and 
form,  &c.  and  that  he  was  and 
continued  first  clerk  until  the  twen- 
ty-sixth of  February,  1810,  when 
he  was  ilismiiised   from   his  said 

El  ace  or  office  without  the  know- 
tlgeof  the  Defendant,  and  with- 
out  notice  to  him  :  and  that  as  to 
part  of  the  money  alleged  lo  have 
been  received  by  the  principal 
whilst  he  so  continued  rucb  first 
clerk,  viz.  one  hundred  pounds,  the 
same  was  received  by  him  whilst 
he  was  and  continued  such  first 
clerk,  and  in  the  capacity  of  and 
as  such  first  clerk  as  aforesaid,  but 
that  the  residue  was  received  by 


him  not  in  the  capacity  of  and  a> 
such  clerk  as  aforesaid,  but  by  vir- 
tue of  and  under  another,  and  dif- 
ferent office,  which  he  then  and 
there  held  whdst  he  continued 
such  clerk  as  aforesaid,  and  that 
the  said  part  thereof  (the  hundred 
pounds)  had  been  duly  applied 
accordingly,  &c. :  5'econd/y,  that  at 
the  time,  &c.  the  principal  was  a 
clerk  in  the  said  oflice,  and  so  con.- 
linued  tdl,  (&c.)^the  like  wMea- 
tion  as  in  the  6rst  rejoinder  to  the 
bracket,  stating  the  dismissal  to 
have  been  on  the  second  of  March, 
in  the  same  year,  and  averring  that 
the  principal  had  duly  accounted 
for  and  paid  all  such  money  as  he 
had  received  in  his  capacity  qf  and 
at  mck  clerk  irid/orrsaiW  according- 
ly, &c.  The  third  and  fourth  re- 
joinders were  nearly  mulatia  vat- 
landii  in  the  same  terms.  The 
.Slikrejoisder  took  issue  on  the 
averments  in  the  first  rejoinderi 
and  demurred  lo  Ihe  second, third, 
and  fourth  rejoinders,  for  insuffia 
ciency,  uncertainly,  and  duplicity. 
DEMuanER  allowed — those  rejoin- 
ders, not  being  sufficient  to  main- 
tain the  plea. 
The  King  v,  Fornimt     -     -     -     350 

8.  It  is  not  an  objection  to  a  declara- 
tion, in  an  action  of  assumpsit  for 
not  giving  the  Plaintiff  possession 
of  certam  apartments  in  the  De- 
fendant's house,  agreed  to  be  let  bj 
him  to  the  Plaintiti)  in  considera- 
tion of  rent,  by  a  written  agree- 
ment, m  which  the  fixtures  in  tbs 
rooms  were  specifically  enume- 
rated, that  it  does  nut  stale  the 
agreement  to  have  been,  as  it  was 
in  fact,  an  agreement  for  letting 
the  apartments  and  fi^xtures.  Held, 
that  the  omission  of  the  fixtures  in 
declaring  in  assumpsit  on  the 
agreement,  was  clearly  no  variance, 

IVard  V.  Smiili 19 

9.  It  is  now  not  necessary,  in  declar- 
ing on  parol  agreements,  to  set  out 
the  whole  of  the  agreement,  u  for* 
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.  rnerly  it  was ;  it  is  sufficimt  to  set 
out  KO  much  of  it  as  is  necessary  to 
shew  the  g^ravamen  of  the  com- 
plaint— the  part  to  which  the  par- 
ticular brt'ach  applies. 

Ward  v.  Smith 19 

10.  In  declarations  in  actions  for  li- 
bel, unnecessary  averments  should 
not  be  introduced,  and  regard  should 
be  had  in  drawino^  such  declarations 
to  the  libel  itself  which  is  now  ad- 
missible as  proof  of  all  that  is  po- 
sitively averred  therein ;  so  as  to 
dispense  with  evidence  of  the  truth 
of  such  averments. 

Jones  V.  Stevens    •    .    -    -    •    2S5 

11.  Pleas  (by  way  of  justification  to 
declarations  in  actions  for  libel) 
aspersinv^  generally  the  character 
of  the  PlaintilFby  averments  witit- 
out  stating  particular  acts  of  bad 
conduct  apposite  to  the  justifica- 
tion of  the  Defendants,  are  not  only 
demurrable  to,  but  ou^ht  to  be  de- 
murred to  as  due  to  the  Court  and 
to  the  judge  before  whom  the  ac- 
tion may  be  tried. 

lb 

12.  It  is  an  erroneous  notion  that  by 
demurnng  in  actions  for  libel  to  a 
plea  by  way  of  justification,  the 
PlaintiflT  admits  of  necessity  the 
truth  of  the  slanderous  matter  of 
the  libel.  That  only  is  admitted 
which  is  well  pleaded. 

lb, 

13.  It  is  not  a  ground  of  demurrer  to 
a  declaration  in  an  action  on  the 
cascy  by  a  man  and  his  wife  against 
a  surgeon  for  an  injury  to  the  wife 
by  reason  of  the  Defendant's  im- 
proper and  unskilful  treatment, 
that  it  is  not  stated  in  the  averment 
that  the  Defendant  was  retained 
and  employed  as  a  surgeon  for  re- 
ward to  be  to  him  paid,  by  whom 
he  was  so  retained  or  by  whom  he 
was  to  be  paid. 

Pippin  and  Wife  v.  Sheppard    •    400 

14.  Nor  is  it  ground  of  demurrer  to 


such  a  declaration  that  it  is  not 
stated  that  the  Defendant  under- 
took, &c.  properly  and  skilfully  to 
conduct  himself  in  and  about,  &c. 
Pippin  and  Wife  v.  Sheppard   -    400 

15.  It  is  sufficient  to  aver  that  the 
Defendant  was  retained  as  a  sur- 
geon and  entered  upon  tftie  cure. 

lb. 

16.  It  is  not  matter  of  demurrer 
that  there  is  no  venue  formally 
laid  in  the  declaration,  if  there  be 
a  place  sufficiently  stated  in  the 
count. 

lb. 

17.  To  a  plea  in  an  action  on  a  judg- 
ment recovered,  that  the  Plaintitf 
sued  out  a  capias  ad  saiirftkeiendum 
against  the  Defendant,  uiidrr  and 
by  virtue  of  which  said  writ  the 
sheriff*  took  and  arrested  the  De- 
fendant and  had  him  in  custody 
for  the  debt  and  damages :  repli- 
cation protesting  the  suing  out  and 
delivering  the  writ  to  the  sheriff, 
and  traversing  that  under  and  by 
virtue,  &c.  the  sheriff*  took  the  I>^ 
fendant  is  sufficient*  such  an  alle- 
gation bein^j:  traversable  as  being 
matter  of  law  connected  with  mat- 
ter of  fact. 

Savile V.Jackson  •     .     .     •    .    343 

18.  Vide  Evidence,  N<>  S. 


PLEADING 
(In  Equity.  J 

[Plea] 

Where  overruled  and  ordered  to  sttssd 
for  answer. 

1 .  To  part  of  a  bill  praying  an  accoont 
of  the  great  tithes  arising  out  of 
certain  lands  called  the  Old  /ac/»- 
sures,  jn  the  occupation  of  the  De- 
fendants, a  Pl£a  setting  forth  so 
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inclosure  act  and  an  award  of  com- 
missioners under  it,  wherein  they 
had  allotted  certain  parts  of  the  in- 
closed lands  in  lieu  of  the  right  to 
tithes  in  kind  in  various  persons 
and  in  lieu  of  and  as  a  compensa' 
t ion  for  all  tithes  due  to  the  Plain* 
tiff  (after  having^  noticed  a  dispute 
Y)etween  a  claimant  of  the  tithes  of 
certain  Old  Inclosures  as  against 
the  Plaintiff,  which  they  had  de- 
clined to  determine),  and  averring 
that  the  lands  in  the  occupation  of 
the  Defendants  wa'e  not  part  of  the 
Old  Inclosure^  so  in  dispute — over- 
ruled«  and  ordered  to  stand  for  an 
answer,  with  liberty  to  Plaintiff  to 
except — not  bein^  a  short  answer 
to  the  bill,  bringmg  the  question 
between  the  parties  to  a  single 
point,  precisely  meeting  the  allega- 
tions in  the  bill. 
Wing  V.  Murrells  and  Others   •    723 

2.  Where  Defendants  in  a  tithe  cause 
claim  exemption  from  payment  for 
particular  lands,  such  landa  must 
bevery  accurately  set  out  and  de- 
scribed in  the  answer,  and  their  lo- 
cal situation  and  boundaries  must 
be  distinctly  defined. 

Markham  v.  Smyth,  Bart,  and  Others 

IS6 


POSTPONING  TRIAL, 
Vide  Affidavit,  N*  4. 


PRACTICE, 

(At  Law.) 

1.  It  is  now  a  rule  in  this  Court,  that 
in  all  orders  to  shew  cause  why 
awards  should  not  be  set  aside,  the 
short  grounds  on  which  thty  are 
applied  for  and  obtained  shall  be 
stated  therein. 

Smith  T.  Briscoe 57 


3.  On  a  demurrer  standing  in  the  pa- 
per being  called  on  for  argument, 
if  the  party  who  appears  to  sup- 
port the  demurrer  have  not  de- 
livered the  paper  books  to  the  ju- 
nior baron  the  Court  will  give  judg- 
ment against  him. 

The  King  \.  For  man      -    -     -     161 

3.  The  Court  will  not  set  aside  the 
service  of  a  writ  for  irregularity, 
in  being  served  in  a  city  locally 
within  a  county  where  it  was  di- 
rected to  the  sherifi'of  that  county, 
if  the  Defendant  have  paid  the 
debt  and  part  of  the  costs ;  for  such 
an  irregularity  may  be  waived  by 
the  conduct  of  the  Defendant. 

A  rule  to  shew  cause  under  such  cir- 
cumstances discharged  xoith  costs. 
Monday  v.  Sear  .....     123 

An  application  for  such  a  purpose 
must  be  made  in  the  first  instance. 

lb. 

It  is  not  necessary  in  this  Court  that 
the  affidavit  on  which  such  an  ap- 
plication is  founded  should  nega- 
tive that  the  process  was  served  on 
the  confines,  and  that  there  existed 
any  dispute  about  the  boimdaries. 

lb. 

4.  The  rule  of  practice, — that  a  party 
against  whom  a  verdict  at  law  has 
been  obtained  must  pay  the  sum 
recovered  into  Court  before  he  can 
entitle  himself  to  an  injunction  to 
stay  execution, — prevails,  notwith- 
standing a  rule  have  since  been  ob- 
tained by  him  requiring  the  Plain- 
tiff to  shew  cause  why  there  should 
not  be  a  new  trial. 

Austen  V.  TliOfnson  .....     1 

(Notice  qf  Motion.  J 

5.  It  is  necessary  to  give  the  opposite 
party  notice  of  nn  application  in- 
tendtrd  to  be  made  to  dischargee  a 
Rule  Nisi  for  an  order  of  the  Court. 
That  species  of  Rule  is  in  practice 
peculiar  to  this  Court,  and  in  this 
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respect  differs  materially  from  the 
ordinary  rule  to  shew  cause. 
Raby  v.  Olaremhaw      -     -     -     512 

6.  The  evening  attendance  of  a  ba- 
ron at  chambers  during  term  dis- 
continued for  the  future,  and  in 
future  attendance  to  be  given  at 
chambers  at  half  an  hour  after 
three  o'clock  in  the  afternoon  of 
every  day  in  term  time. 

Regda  Gentralis      ....    422 

{Respecting  Proceedings  against  In* 
solvent  Debtors,) 

7,  To  preTent  unnecessary  expense 
to  Plaintifis  suing  in  this  Court,  in 
case  of  notice  given  by  prisoners 
of  their  intention  to  apply  for  their 
discharge  under  any  act  made  for 
the  relief  of  Insolvent  Debtors,  It 
is  ORDERED,  that  afler  such  notice 
given  to  any  Plaintiff^  no  prisoner 
•hall  be  superseded  or  discharged 
out  of  custody  at  the  suit  of  such 
Plaintiflf^  by  reason  of  such  Piain- 
tifl&'  forbearing  to  proceed  against 
him  according  to  the  rules  and 
practice  of  this  Court,  from  the 
time  of  such  notice  given,  until 
some  rule  or  order  shall  be  made 
in  the  cause  in  that  behalf  by  this 
Court  or  one  of  the  judges  thereof. 

And  it  is  further  ordered,  that  a  copy 
of  this  rule  shall  be  hung  up  in  the 
Fleet  Prison,  in  the  place  where 
rules  of  this  Court  are  usually 
hung. 

Jb. 

C  Sufficiency  qf  Documents,  J 

8.  The  warden's  certificate  of  a  pri- 
soner being  in  his  custody  for  con- 
tempt for  non-payment  of  casts 
taxed,  is  sufficient  to  found  a  mo- 
tion for  a  sequestration^  without 
any  affidavit  of  demand  and  refusal 
to  pay. 
Phillips  and  Another  v.  Stephenson  473 
Mantelly,Marchant     -    -     -     474 
Jenkins  v.  Davies  -     .    -    -     -    i^. 


C  Venue.  J 

9.  The  Court  will  not  change  tl>e 
venue  from  the  county  of  Glouces- 
ter to  the  city  of  Bristol,  in  Hilary 
Term,  on  the  usual  affidavit,  al- 
though the  Defendant  swear  to  me- 
rits, and  offer  to  pay  into  Court  the 
•  debt,  and  a  sum  of  money  to  cover 
costs. 

A  rule  obtained  on  auch  an  applica- 
tion discharged  with  costs, 

Broadrick  v.  Clarke  and  Others     743 

(Ruleqfr^oart.J 

10.  It  is  now  a  rule  in  this  Court  that, 
in  all  orders  to  shew  cause  why 
awards  should  not  be  set  aside,  the 
short  grounds  on  which  they  are 
applied  for  and  obtained,  shall  be 
stated  therein. 

Smith  V.  Briscoe    -     -     -     -     -    57 

11.  Rule  for  staying  proceedings  on 
an  assignment  of  a  bail  bond,  which 
bad  been  obtained  upon  the  appli- 
cation of  one  of  the  bail,  stating  by 
affidavit  an  engagement  between 
himself  and  the  Plaintiff  to  absolve 
him  from  his  obligation,  on  pay- 
ment of  a  sum  of  money  at  a  fu- 
ture day,  on  the  ground  of  a  hreack 
of  good  faith  in  proceeding  against 
him  before  the  time,  notwithstand- 
ing the  agreement  discharged  \sith 
costs,  upon  a  distinct  denial  (by 
affidavit)  of  the  making  the  agret> 
ment  as  stated. 

Sweeting  v.  Weaver  -     -     -     -    734 

12.  Order  for  a  concilium  granted 
on  the  Slst  of  June  for  arguing  on 
the26ih  (the  last  day  of  term)  a 
demurrer,  delivered  by  the  De- 
fendant to  the  Plaintifl's  replica- 
tion on  the  18th  of  June,  the  de- 
murrer book  being  delivered  on  the 
20th,  but  no  rule  given  to  bring 
in  the  demurrer  book :  the  Court 
refustd  to  stt  aside  the  order  where 
it  appeared  that  the  demurrer  was 
filed  for  delay,  the  Plaintiff  baring 
tendered  an  issue  to  the  country 
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on  the  Defendant's  pleas^  although 
four  days  had  not  heen  o^iven  to 
the  Defendant  to  return  the  de- 


murrer. 
Savile  v.  Jackson 


-     -     -     -     337 


13.  A  rule  that  former  attornies  de- 
liver in  their  bill  of  costs  to  the 
new  attornies  of  a  party  under  an 
order  of  Court,  is  a  rule  to  shew 
cause,  and  not  absolute  in  the  first 
instance. 

Gripper  v.  Cole  -----     593 

Vide  New  Trial. 
Costs, 
juuisdiction. 


PRACTICE 
(In  Equity,) 

(Time  to  annuer  where  rrfused.) 

1.  The  Court  will  not  grant  a  De- 
fendant,  in  a  suit  for  tithes,  who 
has  filed  a  cross  l^ill  against  the 
Plaintiff  for  a  discovery,  time  to 
answer  the  original  bill,  until  aAer 
an  answer  shall  have  been  put  in  to 
the  cross  bill. 

The  course  is  to  amend  the  answer, 

if  it  should  he  found  necessary. 
Dolben  v.  Whittington     -     -     -     28 

2.  A  Defendant  to  a  bill  of  rt  vivor 
cannot  put  new  matter  on  the  re- 
cord, which  might,  if  stated  in  the 
answer  to  the  original  bill,  have 
produced  a  different  decree.  If  he 
doy  it  will  be  impertinent, and  may 
be  expunged. 

Nanney  and  Others  v.  Totty,  Clerk  117 

3.  If  the  bill  be  not  properly  a  bill  of 
revivor,  or  if  the  Plaintifl'  be  not  a 
party  entitled  to  file  a  bill  of  revi- 
vor, the  Defendant  should  demur, 
as  by  answering  he  waives  the  ob- 
jections, and  admits  the  bill  to  be  a 
good  bill  of  revivor,  and  that  it 
may  be  well  filed  by  the  party. 

lb. 


4.  Exceptions  to  the  Master's  certi- 
ficate, on  reference  of  an  answer 
for  impertinence,  may  not  be  filed 
as  of  course  in  this  Court. 

A  previous  application  must  be  made 
to  the  Court  for  leave  to  file  excep- 
tions. 

Thornton  v.  Pellatt  -     -     -     -    733 

Exceptions. 

Where  waiver  of  Motion  for  ProduC' 
tion  qf  Papers. 

5.  Where  the  efilect  of  a  motion 
would  be  to  waive  exceptions  to 
answer,  the  Court  will  not  qualify 
their  order  by  making  it  without 
prejudice  to  exception9  being 
taken. 

Stu(ere, — Whether  a  motion  for  pro- 
duction of  papers,  &c.  operates  as 
a  waiver  of  the  Plaintiff's  right  to 
exceptions  ? 

Phillips  V.  Stephenson    -    -    -    733 

6.  A  Plaintiff  in  a  tithe  cause,  lessee 
of  a  vicar,  ordered  on  motion  to 
bring  in  and  deliver  to  his  clerk  in 
Court,  books,  papers,  &c.,  stated  in 
affidavits  to  be  in  his  possession, 
and  to  belong  to  the  vicar,  who 
was  not  a  parly  to  the  suit. 

Forrnan  and  Another,  Assignees,  ifc,  v. 
Cooper  -------     515 

7.  A  cause  standing  in  the  paper  of 
the  day,  and  being  about  to  come 
on  to  be  heard  at  the  sittings,  the 
Court  nevertheless  granted  a  mo- 
tion for  transferring  it  to  a  future 
day  in  the  following  term,  and  that 
a  cross  cause  should  be  advanced 
in  the  paper,  to  be  heard  at  the 
same  time. 

But  they  imposed  on  the  party  ap- 
plying the  terms  of  paying  the 
costs  of  the  day. 

Robeits  V.  West  -----     514 

8.  Cases  of  moduses  found  difiering 
from  those  laid  in  the  answer,  and 
directed  to  be  tried  by  the  issue 
ordered^  but  received  and  acted 

upon 
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upon  l>y  the  Court,  disapproved, 

and  for  what  reaMins. 
Williamson  v.  Thompson     -     -     745 

— ?.  Lord  Lonsdale    -     lb. 

— —  V.  Huiton      ^    m    m    Jh, 
Lowe  V.  Firkins  -     -    •    .     .    453 

^  9k  The  rule  of  practice,— that  a  party 
against  whom  a  verdict  has  been 
obtained  niu^t  pay  the  sum  re- 
covered into  Court,  before  he  can 
entitle  himself  to  an  injunction  to 
slay  execution — prevails  notwith- 
standinjT  a  rule  have  since  been  oIk- 
tamtd  liy  him  rec|uirin^  the  Plain* 
tiffto  shew  cause  why  there  should 
not  be  a  new  trial. 
Austen  v.  Thomson  -...•! 

10.  On  motion  to  dissolve  an  injunc- 
tion the  Plaintiff  cannot  use  any  al- 
legation in  the  bill  in  support  of 
the  injunction,  unless  the  fact  be 
confessed  in  the  l>efendant'8  an- 
swer. 

Maxwell  and  Others  v.  Ward     -     14 

11.  In  an  interpleading  suit  one  of 
several  DcfendanU»'  ani&wers  may 
l>e  read  at^ainst  the  others. 

Bowyer  v.  Pritchard  and  Others    103 

13.  A  material  amendment, — the  ad- 
dition of  necessary  parties — is  not 
sufficient  cause  for  discharging  an 
order  nisi  to  dismiss  a  Plaintiff's 
bdl  for  want  of  prosecution. 

Crqft  V.  Appleton     ....    382 

13.  The  proper  course  for  saving  the 
bill  is  to  reply,  and  thereupon  an 
order  for  leave  to  withdraw  and 
amend. 

lb. 

14.  The  facts  on  which  the  applica- 
tion for  such  an  order  is  founded 
must  be  verified  by  affidavit. 

lb. 

15.  When  the  Defendant  in  a  tithe 
cau!«e  submits  to  part  of  the  Plain- 
tifi^'s  demand  the  Court  will,  on 
motion  for  that  purpose  on  the 
part  of  the  Defendant,  refer  it  to 


the  Master  in  any  stage  of  the  pro- 
ceedings to  ascertain  what  is  due 
and  tax  the  costs,  tbe  Defendant 
undertaking  to  pay  the  amount 
found  by  the  report  to  be  due, 
without  prejudice  to  any  other 
question  in  the  cause. 
Lowe  V.  Firkins  -----     453 

16.  An  arrangement  agreed  on  by 
all  parties  for  the  purpose  of  end- 
ing a  cause  should  be  made  tbe 
subject  matter  of  petition  to  the 
Court,  as  it  cannot  t>e  effected  and 
perfected  by  the  sanction  of  tbe 
Court  upon  a  summary  motion. 

Gribble  v.  Carpenter      -     -     -    509 

17.  Vide  Amendment. 

Arrest  (of  Judgment). 
Injunction. 


PRACTICE 
Cln  Revenue  matters.  J 

Mode  of  procuring  the  discharge  of 
a  crown  debt  (arrears  of  taxes), 
and  obtaining  release  from  process 
where  the  debt  i»  paid  by  the 
crown  debtor  upon  motion  by  tbe 
Attorney-  General. 

Ex  parte  Bennett  in  Re  Rex  v.  Bennett 

770 

Vide  Extent. 

Jurisdiction  (of  Court  of  Ex- 
chequer.) 
Recognizance. 


PREROGATIVE  PROCESS, 
Vide  Extent. 


PRINCIPAL  AND  SURETY, 
Vide  Pleading  fat  Law  J 


PROOF. 


RECOGNIZANCE.     825 


PRIORITY. 

(In  satining  Crown  Debts.) 
Vide  False  Return,  N»  I. 

(Of  Execution.  J 
Vide  False  Return,  N<>  2. 


PRISONER. 

Vide  Arrest. 
BAI^  N®  3. 
Certificate. 
Costs,  N®  7. 
Practice  at  Law. 


PRIVILEGED  KNOWLEDGE, 
fWhat  is  not.  J 

Vide  EwDEUCE,  N"  10,  11, 12. 


PROCESS, 

Vide  Affidavit, 
Bail. 
Extent. 
Limitations. 
Practice  fin  Revenue, J 
Recognizance. 


PRODUCTION  OF  PAPERS. 
(Motionfor) 

Vide  Practice  (in  Equity,)  N~  5,  6. 

PROMOTIONS. 
Vide  Memoranda. 


PUBLICATION 

(Of  Depositions) 

Enlarging, 
Vide  Affidavit,  N®  6. 

COf  Proceedings  pending  Trial  qf 
Prisoner  qfter  prohibition.  J 

Vide  Fine  and  Imprisonment. 


Q. 


QUERIES. 


Vide  Bond  (to  the  Crown, J 
Evidence,  N®  12. 
Injunction. 

Pleading  (at  Law^)pamm, 
Practice  (in  Equity,  N**  5  J 


PROOF, 
Vide  Evidence. 


R. 


RECOGNIZANCE 

(Where  discharged  on  Petition,) 

1.  Retreat  of  forfeited  recognizance 
discharged  on  petition  under  the  4 
Geo.  3.  ch.  10. 

Operation  and  construction  of  that 
statute  with  reference  to  its  object, 
and  the  nature  of  the  particuJar 
case,  and  the  circumstances  of  the 
applicant,  and  what  he  had  already 
endured  in  consequence  of  the  for. 
feiture  of  his  recog^nizance. — Vide 
Price's  "  Treatise  on  the  Court 
OF  Exchequer,''  Vol.  I.  B,  1.  Ch. 

XIII. 

In  Re  manucaptors  qf  Cartman — m 
Rex  ?•  Cariman    ....    637 


m^ 


826 


BELAKDIMO. 


C  Where  dtKharge  refined.) 

Bespite  qf,  de  termino  in  terminum.J 

2.  Under  circumstaDcet,  the  Court  re- 
fused not  only  to  discharge  the  re- 
cognisances of  three  persons  bound 
for  the  appearance  or  one  of  them, 
the  principal,  at  the  quarter  ses- 
sions, to  answer  a  charge  of  mis- 
demeanor,  but  even  to  respite  it 
generally  till  further  order. 

They  also  refused  to  respite  process 
for  a  longer  time  than  till  Uie  fol- 
lowing term,  considering  it  a  case 
for  tuipending  process  from  term  to 
term  <mfy. 

A  Re  Recognizance  qf  Clarke  and 
Others 730 


REFERENCE 
(To  Master.) 

Vide  Practice  {in  Equity),  N«  15. 


REGULffi 
(Generaks.) 

Vide  Attbndancb  at  Chambers. 
Extent,  N<>  10. 

REJOINDER. 
Vide  Pleading  {ai  Law). 

RELANDING 

(Goods  Bonded  for  Exportaiion.J 
What  is. 

Vide  Bond  {to  the  Cnmm). 


RENDER 

(By  Bail.  J 

Vide  Affidavit  N*  7, 
Bail,  N^  3. 


RENEWAL 
(Ctf  LeaseJ 

Vide  Covenant. 
Notice. 

REPUCATION 
Vide  Pleading  {ai  Lmo). 

REPORT 

(QfMasierO 

Effect  qf. 

Vide  Appropriation. 

REPUTATION 
(Evidence  of.) 

Where  admissible  in  proof  to  esta- 
blish a  custom :  and  to  what  persons 
as  witnesses  the  objection  of  in- 
competency does  not  attach. 

Vide  Evidence,  N®  2. 

RESIGNATIONS* 
Vidt  Memoranda. 

RESPITE 
(()f  Process.) 

Vide  Recognizance. 


SETTING  ASIDE  PROCEEDIKOS. 


STATUTES. 
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REVENUE, 

Vide  Appropriation. 

Bond  fio  the  Cfrotvn.J 

Construction  f  of  Statutes  J 

Extent* 

Jurisdiction    (qf    House    of 

Lords.) 
Recognizance. 


RULES 
fCff  Court.; 

Vide  Attendance  {at  Chambers). 
Extent,  N°  10. 
Practice  {at  Law),  N*  1,  7, 
10. 


S. 


SEQUESTRATION. 


Vide  Certificate  {cf  Warden), 


SERVICE 
(Of  Process  J 
Irregularity  in. 

Vide  Affidavit,  N<*  1. 
Costs,  N®  2. 
Laches. 


SETTING  aside  PROCEEDINGS. 
Where  ordered. 

Vide  Bail,  N^  3. 
Costs,  N^  6. 


Where  Refused. 
Vide  Costs  N**  2. 


SHERIFF. 

Vide  Bankrupt. 
False  Return. 
Interest. 


SPECIAL  DAMAGR 

Fk^EyiDENCE,  N®  15. 


STATUTES 
[Adverted  to,  Sfc,  in  this  volume,'}. 

(Public.) 

Edward  IIL 

31 700 

Giving  Writ  of  Error  from  the 
Exchequer. 

Richard  II. 

5.  8.  I.e.  10 701 

Giving  the  Court  of  Exchequer 
authority  to  hear  every  an- 
swer of  every  demand  in  that 
Court. 

Henry  VIII. 

Lc.  8. 47 

Preventing  Escheators  and  Com- 
missioners returning  inquisi- 
tions or  commissions  unless 
by  jury. 

33.0.39. 641 

Statute  of  Equity  in  the  Exche- 
quer. 
Discharge  of  Recognizance  un- 
der. 

33.C39. 683 

Authorizing  filing  bill  by  sub- 
ject 
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STATUTES. 


ject  against  the  Aitomey^Ge^ 
neraU 

Elizabeth. 

IS.  c.  4 679 

Authorizing  sale  of  lands  of  cer- 
tain crown  debtors  for  pay- 
ment of  their  debts  to  the 
king. 

1S.C.4 721 

«7.c3 721 

Explaining  the  37  Eliz.  c.  4. 

31.C.5.S.5 761 

Statute  of  Limitations  of  actions, 
&c.  upon  penal  statutes. 

aUtrki  II. 

« 

89.  c.  7.  s.  6.     .....    124 

For  the  better  obser?ation  of  the 

Sabbath. 
Service  of  process  on  the  Lord's 

day  void. 


Wiliiam  lU. 

lOand  11.  c.  21.8.  14. 
Duties  of  Excise. 
Distillers  (of  acids). 

Anne. 


-    .    217 
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2  and  3.  c.  4.     ..... 

Register  Act. 
9.  c.  U.S.  17 224 

Excise  duties  and  regulations. 

Tanners— to  asi^ist  officers  of  ex- 
cise in  weighing,  &c.,  in  exe- 
cution of  their  duty. 

George  III. 

Iand2.  c.  118 302 

For  the  more  effectual  admini- 
stration of  the  Police  of  the 
Metropolis. 
4.  c.  10 637 

For  the  more  easy  discharge  of 
Recognizances  of  poor  per- 
sons. 


4.  c.  10.  --.---     .    638 

5.  c.  43.  s.  22.    -     -    -     -    -    2^ 

Excise  duties. 

Reinilations  respecting  tanners. 

20.  c  28 -    550 

Stamp  duty  {ad  valorem). 
Legacy  duty. 

21.  c.  55. 305 

Importation   duties   on    spirits, 

&c. 
Regulations  respecting. 

22.  C.58 550 

Stamp  duties. 
Legacy  duty. 

24.  c.  41.  s.  1 217 

Excise  duties  and  regulations. 

Distillers — Vinegar  makers. 
25.C.  35.      ......    643 

For  enabling  the  crown  to  sell 
the  crown  debtor's  lands  seized 
under  extents  in  a  summary 
way. 

25.  c.  35.      ......    679 

lb 689 

25.  c  35.  s.  1 661 

Costs  of  sale  'of  crown  debtor's 
lands. 
26. 


C.73. 
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Duties  of  excise. 
Discontinuing  payment  of  on 
low  wines,  &c.  for  home  con- 
sumption. 

29.  c.  51 550 

Legacy  duty. 
36.  c.  52.      ----..    550 
Legacy  duty — mode  of  charg- 
ing. 

36.  c.  52.      -.-.--    571 

Legacy  duty. 

37.  c.  90.       ----..    248 

Stamp  duties. 

Regulations  respecting  the  cer- 
tificate required  to  be  taken 
out  annually  by  attornies. 

39and40.  c.  67 284 

Act  of  union  between  Great  Bn- 
tain  and  Ireland. 

41.  c.  103 302 

For  giving  locality  in  Europe  to 
the  island  of  Malta. 
42.C.  38.  s.  12.        -     ...    183 
Excise  duties. 

Regulations  respecting  brewers. 

43. 


STATUTES. 

43.  c.  81. 807 

Duties  or  excJM, 

Briiiiih  tpirib. 
43.  C.69. 32S 

£xciH«  duti«». 

firiti«h  spirits. 
44.C.28. 553 

Lricacy  dutiet. 
45.  c.  131. 347 

Customs. 

Seizures  for  breach  of  revenue 
law». 
45.  c.  98. -    553 

LF|;acy  duties. 
46.1.88 313 

For  re^latinGT   and   collecting 
duties  on  Irish  spirits. 
4a  c.  49. 553 

Lf^Hcy  duties. 
49.  c.  a 313 

Exc'iK  duli««. 

Suspending  the  importation  of 
Irish  spirits. 
49.  c.  131. 434 

Bankrupt  Act. 

53.  c.  34. 530 

Bank  Act. 

54.  c.  149. 309 

Excise  duties. 

British   and    Irish    spirits    and 
compounds. 

55.  c.  83. 314 

Excise. 

Duties  on  spiritf. 
55.  c.  184. 547 

Duties  on  testamentary  bequest*. 
55.  c.    84.»chi-dule,part3       -     33 

I,eKacv  duties. 
57.  e.  117 598 

For  regulating  the  issuing  of  ex- 
tents in  aid. 

57.  c.  117 30 

58.  c.  65.  (.6. 317 

Excise  duties  and  regulations. 
Distillers  and  vinegar  maker*. 

sac.  76 347 

Cuittoms. 

Navigation. 

Seizure. 


SUHREJOINDBB. 


Gtorge  IV. 


i.e.  77.  -  -  - 
Excise  duties. 
Spirits. 

3.C.81.S.7.      -    . 


(PriBOU.) 

George  III. 


Vide  CoKSTiucnoN  or  Statdtes. 


STAYING  PROCEEDINGS. 

(Where  ordered.) 


Vide  Baii. 

CosTt>  N"  6. 


STEWARD. 
Vide  Evidence,  N<*  10, 11,  IS. 

SUPERSEDEAS. 
Vide  Practice  {at  Law),  N>  7. 

SUBPCENA, 

(Ducee  teevm.) 

Vide  EviDEitCB,N°9. 

SURPRISE. 
Vide  Nev  Tbial. 

SURREJOINDER. 
Vidt  pLEADiKO  {at  Laa), 


800  TRADER. 


T. 

TANNERS. 
Vide  Construction  of  Statutes. 


TAR  DISTILLERS. 
Vide  Construction  op  Statutes. 

TAXES, 

(Didchargefrom  arrears  qf,) 
Vide  Practice  {in  mauers  qfreoenve). 


TERMS 
(Qf  granting  orders.) 

Vide  Bail. 
Costs. 
Injunction. 


VENUE. 


TRAVERSE. 


TIME. 

(Witere  given.) 

Vide  Bail,  N^  1. 
Extent,  N^  8. 


TITHES. 

Vide  Costs,  N**  3.  9, 10. 13. 
EviDKNCE  {passim). 
Injunction,  N°  7. 
Issue. 
Lease. 
Pleading  (tVi  Equity),  {passim). 


Vide  Pleading  {at  Law),  N'^  17. 


TRESPASS. 

Vide  Case. 

New  Trial,  N»l. 


u. 

UNDERTAKING. 

Vide  Assumpsit. 

Pleading  {at  Law),  N®  14. 
Practice  (tn  Equi^),  N<^  15. 


UNION, 

fAct  of, J 

Construction  qf. 

Fi(/<f  Construction  {qf  Statutes). 


TRADER. 
Vide  Bankrupt. 


V. 


VARIANCE. 

Vide  Pleading  {at  Law). 


VENDOR  AND  VENDEE. 
Vide  Injunction,  N**  3. 


VENUE. 

The  Court  will  not  change  the  venue 
from  the  county  of  Gloucester  to 
the  city  of  Bristol,  in  Hilary  term, 

on 


WAIVER, 


WRIT. 


831 


on  the  usual  affidavit,  although  the 
Defendant  swear  to  merits,  and  of- 
fer to  pay  into  Court  the  debt,  and 
a  sum  of  money  to  cover  costs. 

A  rule  obtained  on  such  an  applica- 
tion discharged  with  costs. 

Broadrick  v.  Clark  and  Others  -  743 

Vide  Pleading  {at  Law),  N<>  16. 


VERDICT, 
(Effect  qf.) 

Vide  Injunction,  N®  3. 
Jury. 
New  Trial,  N®  4. 

VINEGAR  MAKERS. 
Vide  Construction  (qf  Statutes). 


w. 


WAIVER. 


Vide  Costs,  N°  2. 

Practice  {in  Equity),  N"  3.  5. 


WITNESS 
(Competency  qf.) 

Where  the  prisoner  was  indicted  for 
forging  a  power  of  attorney  to 
transfer  stock,  to  which  he  had  af- 
fixed his  own  name  and  that  of  a 
co-trustee,  in  whose  names  the 
stock  stood  in  the  Bank-books,  the 
co-trustee  (who  on  hearing  of  the 
transaction  had  apprised  uie  Bank 
of  the  matter  by  letter,  and  had 
thereby  preventol  the  transfer)  is 
admissible  and  competent  as  a  wit* 
ness  to  prove  the  forgery. 

Rex  on  the  prosecution  qfthe  Bank  qf 
England  v.  IVaU      ...      318 

Vide  Evidence  {passim). 


WORK  AND  LABOUR. 

Vide  Pleading  {at  Law). 


WRIT. 
(Qf  Fieri  facias.  J 

Vide  Execution. 
Extent. 
False  Return. 


end  op  you  XI. 


G.  WoodikU.  Printer,  Angd  Court,  Sktamer  Stratt,  London. 
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